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CASES DETERMINED 


=: IN THE 


SUPREME COURT OF NEBRASKA 


AT 


JANUARY TERM, 1905. ~— 


JACOB CROCKFORD V. STATE OF NEBRASKA. 


Firep JaNuARY 5,1905. No. 13,792. 


1. Statute: Loca Custom. A local custom cannot operate to suspend 
a criminal statute, nor to overthrow the rules of evidence by 
which the commission of an offense is proved. 


2. Cattle Stealing. Where one not the owner takes into his possession 
a calf found running at large as an eStray, and at the time takes it 
with the intent to convert it to his own use, and to permanently 
deprive the owner of his property without his consent, such a 
taking would constitute the crime of cattle stealing as defined 
in the criminal code. 


2a. Instructions defining the crime of cattle stealing as copied in the 
opinion, where the taking is of an animal running at large, held 
properly given. 


8. Evidence examined, and held sufficient to sustain a verdict of guilty. 


Error to the district court for McPherson county: HAn- 
SON M. GRIMES, JupGE. Affirmed. 


Beeler & Muldoon, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


Horcomps, C. J. : 


The defendant was found guilty of the larceny of a calf 
alleged to be of the value of $10 but which the jury found 
to be worth only $5. Upon the rendition of the verdict of 
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guilty, the court sentenced the accused to imprisonment 
in the penitentiary for the period of one year. The alleged 
larceny was committed in McPherson county, where graz- 
ing and stock raising is the principal industry. The ac- 
cused, while admitting that he obtained possession of the 
calf, testified that it came an orphan and in a half-starved 
condition to the premises where he was employed, and that 
as an act of kindness he placed it in'an inclosure and cared 
for it as an estray, without any intent to steal. 

1. It is urged upon us that the trial court committed 
prejudicial error in not permitting the defendant to prove 
a custom, claimed to exist in the locality where the offense 
was charged to have been committed, to the effect: “That 
any one finding a calf either upon the prairie, or upon his 
range, or upon his premises, that is lost from its mother, 
and in a starving or half-starved condition, to take up the 
calf and feed it and save its life if possible. That, unless 

- the owner or any person claiming to be the owner comes 
and brings a cow to the place where the calf is, and that, 
unless the cow owns the calf and the calf the cow, it be 
comes the property of the taker up.” We are not without 
scriptural authority for saying that the ox knoweth his 
owner and the ass his master’s crib, and it would not seem 
unreasonable to conclude that the recognition by a cow of 
her offspring, especially before weaning time, ought to be 
of some probative value in determining the ownership of 
the calf. The real point of difference, however, in the case 
at bar, seems to hinge on the question of whether the cow 
should be taken to the calf, or the calf to the cow, for it 
is in evidence that when they were brought together the 
action of the older animal evidenced her maternal affec- 
tion for her lost offspring, or, if not, that it is manifest 
that she was quite willing to become the foster mother of 
the orphan calf. Whatever may be the force of the alleged 
custom, if proved, as to the respective rights of those tak- 
ing up and holding estrays and those claiming to be the 
owners, we do not find warrant in law or precedent for 
holding that such a custom, if existing, could operate to 
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suspend a criminal statute, or to overthrow the rules of 
evidence by which the commission of an offense is proved. 
The point at issue is whether the accused took the calf in 
controversy with the intent to steal the same, and thus to 
convert it to his own use against the owner’s consent and 
thereby permanently deprive him of his property; and not 
whether he refused to surrender the possession of an estray 
to one claiming to be the owner thereof. Whether the 
calf was or was not an estray at the time of the commis- 
sion of the alleged offense is not of itself of vital import- 
ance. In either event it was property subject to be taken 
with intent to steal. 

2. The following instructions are complained of: 

“9th. The jury are further instructed that if you be- 
lieve from the evidence beyond a reasonable doubt that the 
defendant took the calf mentioned in the information into 
his possession, or found it running with his stock, or with 
stock ‘that was in his care or under his charge, and that at 
the time he so took it or found it he knew it was not his 
own, and that he then and there intended to steal and con- 
vert the calf to his own use, and to deprive the owner of 
the calf, whoever he might be, and at the time took pos- 
session of the calf in question and held such possession 
with such intention, this would amount to the crime of 
larceny, provided you further find all the other material 
allegations of the information are proved by the evidence 
beyond a reasonable doubt. 

“10th. You are instructed that if you find from the 
evidence in this case that the calf described in the informa- 
tion was an estray, and that the defendant took it into his 
possession, or found it running with stock that was in his 
care, and took care of it and fed it with his stock or with 
other stock that was in his care, and that when he first took 
possession of the calf or discovered it with his stock that 
was in his care he did not intend to steal it or feloniously 
convert it to his own use, then he would not be guilty of 
larceny or receiving stolen property, although you find 
from the evidence beyond a reasonable doubt that he after- 
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wards converted it to his own use with intent to deprive the 
owner of it.” 

These instructions are approved in Lamb v. State, 40 
Neb. 312, and were pertinent to the issues raised in the 
present case and to the evidence introduced in support of 
the charge made against the accused. There was really 
but one question for the jury to determine and that was 
whether, when the accused took the calf, alleged to have 
been stolen, into his possession, he did so with the felonious 
intent to steal it; and these two instructions fairly sub- 
mitted that issue to the jury as a question of fact which 
it was its province to pass upon. — 

3. It is argued that, aside from the confessions of the 
accused, there is no evidence to prove the corpus delicti, 
that is, that a larceny had been committed. There are 
other facts and circumstances in the record justifying the 
conclusion that the animal was stolen as alleged in the 
complaint, which, with the confession of the defendant 
offered in evidence, renders the evidence sufficient to sup- 
yort the verdict of guilty. We find no sufficient cause for 
reversing the judgment of the trial court, and the same is 
accordingly , 

AFFIRMED. 


FRANK H. Parker v. LEWIS C. PARKER ET AL. 
Firep January 5, 1905. No. 13,514. 


1, Equity: New Trac: Petition. In an action in equity to set aside 
a judgment at Jaw and for a new trial on the ground that the 
party complaining has been deprived of his right to be heard in 
this court, the petition should allege that a motion for a new 
trial was duly filed and overruled by the district court, when the 
assignments relied upon are of errors of law occurring at the 
trial. 


2, Petition: SUFFICIENCY. If the evidence shows that such motion was 
in fact filed, and such evidence was received without objection, 
and the case tried in all respects as though the petition contained 
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such allegation, the petition will be treated as sufficient in that 
respect. 


3. Summons in Error: Service: NEGLIGENcE. When summons in error 
from this court is duly issued and placed in the hands of the 
proper officer for service, who informs the plaintiff’s attorney 
upon inquiry that he has served the same, and the clerk of this 
court also informs plaintiff’s attorney that the summons has been 
served and returned, the plaintiff’s attorney may rely upon the 
presumption that the officer has done his duty. He is not guilty 
of negligence in failing to further investigate the manner of the 
service, there being no circumstances tending to suggest a doubt 
as to its validity. 


Error to the district court for Gage county: CHARLES B. 
LETTON, JUDGE. Reversed with directions. 


G. M. Johnston and J. E. Cobbey, for plaintiff in error. 


E. O. Kretsinger and T. J. Doyle, contra. 


SEDGWICK, J. 


The plaintiff in error began this action in equity in the 
district. court for Gage county to obtain a new trial in a 
former action at law tried in that court. The district 
court refused the relief asked, and from the decree of that 
court dismissing his petition in equity he prosecutes pro- 
ceedings in error in this court. The ground upon which 
he sought to obtain a new trial was that he had been de- 
prived of his constitutional right:to a review of the former 
action at law in this court. After the determination of the 
law action in the district court, a bill of exceptions was 
duly’settled, and a transcript of the proceedings with a 
petition in error was duly filed in this court, and a sum- 
mons was issued thereon and delivered to the sheriff for 
service. The sheriff delivered a copy of the summons to 
the stenographer of the attorney for the defendant at the 
attorney’s office, and returned the summons to the clerk of 
this court with a certificate of service as follows: “I hereby 
certify that on the 28th day of August, 1902, I served the 
within writ of summons on the within named Lewis C. 
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Parker’s attorney, E. O. Kretsinger.” After the time for 
issuing summons in error in this court had expired, the 
service was, upon motion of defendant in error, found to 
be insufficient and the action was dismissed. There is no 
substantial conflict in the evidence. 

1. This petition does not allege that any motion for a 
new trial was filed in the law action. Of course, errors 
occurring at the trial could not be reviewed in this court, 
unless the attention of the trial court had first been called 
to such errors by a motion for a new trial. The party com- 
plaining would not be prejudiced by being deprived of a 
hearing in this court, if it was absolutely certain in ad- 
vance that the matters of which he complained would not 
be considered here. No new trial could therefore be de- 
creed because the party complaining had been deprived of 
his right to be heard in this court upon such assignments 
of errors, unless it appeared that a motion for a new trial 
had been duly filed. It appears, however, from the evidence 
in this case that such a motion was in fact duly filed. The 
motion was received in evidence in the court below without 
objection on the part of the defendant. The case was tried 
in all respects as though the petition alleged the proper fil- 
ing of this motion. The point is not discussed in the brief. 
It seems to have been first raised upon the oral argument 
in this court. The objection therefore is not now available. 

2. The controlling question here, and the one principally 
discussed in the briefs and oral argument, is as to the dili- 
gence of the plaintiff in his attempt to get his action into 
this court. It appears that he did not know what the 
sheriff had actually done in the matter of serving the sum- 
mons in error until after the time had elapsed for institut- 
ing proceedings in error in this court, when motion was 
made to quash the summons in error. The evidence shows 
that soon after the summons in error had been delivered to 
the sheriff for service, the plaintiff’s attorney inquired of 
the sheriff if the summons had been served, and was in- 
formed that it had been. Upon being asked to be allowed to 
see the return, the sheriff told him that the return had not 
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yet been written, but that this would soon be done. After- 
wards plaintiff’s attorney inquired of the sheriff if he had 
made the return, and was informed that he had returned 
the summons to the clerk of this court. The attorney soon 
afterwards inquired of the clerk whether the summons had 
been served and returned, and was informed that it had 
been and was upon file. The attorney did not ask to see the 
return, and did not inquire of the sheriff as to his actions 
in making the service. It is insisted that the plaintiff was 
negligent in not examining the return. We do not so 
regard it. It may be that vigilant attorneys often do take 
such precaution. It is possible that they save themselves 
and their clients trouble by so doing, but we think that 
.the principle that a public officer is presumed to do his 
duty is applicable here, and that when the summons is 
placed in the hands of the sheriff, the parties interested 
have aright to rely upon the sheriff’s duly serving the sum- 
mons, unless there is some circumstance brought to their 
attention suggesting a doubt in regard to the matter. Be 
fore the time for taking out a summons had expired, the 
attorney for the defendant in error made’no sign that he 
was aware of any irregularity in the service, but immedi- 
ately after the time had expired, he procured and filed in 
this court proof of the manner in which the sheriff had 
attempted to serve the writ. It may be that before it was 
too late to correct the error there was a doubt in his mind 
as to the validity of the service, but there is no circum- 
stance in the record which tends to indicate that any such 
doubt was brought to the mind of the plaintiff or of his 
attorney. If the form of the sheriff’s return had been 
brought to the plaintiff’s attention, it is not clear that he 
would have been guilty of negligence in not inquiring fur- 
ther in regard to the manner of the service. This, perhaps, 
might depend upon whether or not the service as shown by 
the return was prima facie sufficient. Upon this question 
there is a great variety of opinions to be found in the au- 
thorities. The statute (code, sec. 584) provides that serv- 
ice may be made upon the attorney of the defendant in 


s 
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error, and that service may be made by delivering to him 
personally a true copy of the writ. A return by the sheriff 
that he served “a copy of the summons upon the defend- 
ant” (naming him) has generally been held to be prima 
facie sufficient where the summons might be served by de- 
livering a copy to the defendant personally. And where 
the law requires that a copy be delivered to the defendant 
personally, it does not scem clear that a return that the 
officer served the summons upon the defendant ought not 
to be taken as prima facie proof of due service. However 
this may be, since it is clearly shown that the plaintiff had 
no notice of the form of the sheriff’s return, we think that 
in failing to make further inquiry he was not guilty of such 
negligence as would deprive him of relief in this case. The 
other questions discussed in the briefs are disposed of in 
Zweibel v. Caldwell, 72 Neb. 47, decided with this case. 
The plaintiff has shown himself entitled to the relief 
asked, and the judgment of the district court is therefore 
reversed and the cause remanded, with instructions to 
enter a decree granting a new trial as prayed in the peti- 
tion. 
REVERSED. 


RorerT E. ROBERTS, APPELLANT, V. Sioux City & PAciFic 
RAILROAD COMPANY ET AL., APPELLEES. 


Fitep January 5, 1905. No. 13,037. 


1. Eminent Domain: Recorp: PresumMpTIon. When, after the lapse of 
30 years or more, the record of proceedings in the exercise of 
the power of eminent domain is shown to be such that they would 
have been valid under any circumstances, and where both parties 
have treated them as valid, such circumstances will, if necessary, 
and in the absence of evidence to the contrary, be presumed to 
have existed. 


2. Railroads: EASEMENT: ADVERSE PosSESSION. The use for agricul- 
tural purposes, such as grazing and cultivation by adjoining 
landowners of otherwise unused and unfenced parts of the right 
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of way of a railroad company, is not inconsistent with or adverse 
to the enjoyment of the easement. 


3. Adverse Possession: Notice. Occupancy, by an individual, of parts 
of the right of way of a railroad company obtained by con- 
demnation proceedings, with elevators, granaries, coal sheds and 
similar structures, used in carrying on his business, and by the 
company, aS a common carrier, for convenience in handling his 
shipments, will not be treated as adverse or under claim of 
title, unless actual notice of such claim is brought home to 
the company, or his conduct is such as will as a matter of law 
constitute such notice. 


In the absence of such notice or conduct, the erec- 
tion and maintenance of such buildings without express agree- 
ment therefor will be regarded as. being with the permission, 
consent or license of the company, and subject to its right to 
resume possession of the ground whenever necessity requires its 
use for railroad purposes, 


The question whether in any case a railroad company can 
be deprived of its right of way by adverse possession is not in- 
volved in this case, and for that reason is not decided. 


APPEAL from the district court for Washington county: 
WiLLIAM W. Kerysor, Jupep. Reversed: Decree entered. 


James W. Carr, for appellant. 
B.T. White and James B. Sheean, contra. 


BARNES, J. 


The appellant, as plaintiff, commenced this action in 
the district court for Washington county to obtain a de- 
cree quieting the title in himself to a strip of land 50 feet 
in width lying along and adjacent to another strip 100 feet 
in width, occupied by one of the defendants, appellee herein, 
for the operation of its railroad. The trial resulted in a 
decree quieting the title in the plaintiff to a small part of 
the land in controversy, on which he had erected an eleva- 
tor, and a judgment in favor of the defendant as to the 
rest of the premises. The case comes here by appeal; and 
the railroad company claims both strips of land are in- 
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cluded in its right of way acquired by the exercise of the 
power of eminent domain in the year 1868; while ap- 
pellant denies such acquisition because of certain alleged 
defects in the condemnation proceedings, and contends 
that by reason of such defects the court acquired no juris- 
diction, and that such proceedings were void. The trial 
court sustained the contention of the railroad company so 
far as the condemnation proceedings are concerned, and 
as his opinion on that question fully accords with our 
views, and has our approval, we adopt that part of it as 
our own: 

“Defendants claim a right of way through plaintiff’s 
land 100 feet wide on each side of the center line of their 
track, and are threatening to take possession thereof to 
its full width. Plaintiff admits that they have a right of 
way 50 feet wide on each side of the center line of their 
track, and brings this action for the purpose of enjoining 
them from excluding him from either of the strips of land 
which lie between the 50 feet and the 100-feet limits.” 
* * * It appears that “prior to and at the time of the 
building of the Sioux City & Pacific Railroad through 
Washington county, plaintiff was in possession of three 
contiguous quarter sections of land adjacent to the village 
of Arlington, and extending east therefrom. The first, 
being the northwest quarter of section 18, township 17, 
range 10, he occupied as the tenant of one Thomas Beatty ; 
the second, being the northeast quarter of said section, he 
owned and resided upon, which for the sake of convenience 
will be hereinafter referred to as the homestead; and the 
third, being the northwest quarter of section 17, in said 
township and range, he held possession of under a privi- 
lege of cutting hay thereon. 

“July 19, 1868, the aforesaid railroad company filed an 
application in the county court of said county for the ap- 
pointment of commissioners for the condemnation of a 
right of way across said quarter sections of land 100 feet 
on each side of the center line of its tracks. Commis- - 
sioners were accordingly appointed, and they reported to 
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said court that the plaintiff was damaged in the sum of 
$150 for the right of way, as prayed for, through his home- 
stead quarter. From this award he appealed to the dis- 
trict court; but he subsequently settled with the company 
for $500, dismissed his appeal, and delivered to the com- 
pany a deed which conveyed to it an easement of 200 feet 
wide across said homestead. Plaintiff now alleges that 
defendants obtained no right of way by virtue of said pro- 
ceedings because they were in many respects irregular and 
void. But, if said condemnation proceedings were irregu- 
lar or even void, plaintiff estopped himself from making 
such a plea when he dismissed his appeal and accepted the 
$500 from the railroad company. Kile v. Town of Yellow- 
head, 80 Ill. 208; Hartshorn v. Potroff, 89 Ill. 509; Burns 
v. Milwaukee & M. R. Co., 9 Wis. 420; Hitchcoch v. Dan- 
bury & N. R. Oo., 25 Conn. 515; Trester v. Missouri P. R. 
Co., 38 Neb. 171. At all events, plaintiff’s right of way deed 
closes his mouth as to the existence of a 200-feet right of 
way across his homestead. It is true, however, that he 
alleges that said deed was altered subsequently to delivery 
thereof by a change of the word 50 to 100, thereby making 
the right of way 200 feet instead of 100 feet wide. But we 
are compelled, by a preponderance of the evidence, to find 
that he was mistaken. The recital in the deed that said 
alteration was made before the execution of the deed; the 
appearance of the ink, the similarity of the penmanship of 
said alleged alterations with the handwriting of the body 
of the instrument, and J. A. Unthank’s testimony, all con- 
vince the court that plaintiff has forgotten the circum- 
stances attending the execution of the deed and about the 
alteration, and that he must have known at the time that 
he was making a conveyance of 200-feet easement to the 
company. Moreover, the condemnation proceedings, of 
which he certainly had knowledge, related to a 200-feet 
right of way, and so did the release which he gave to the 
company for damages. The conclusion is irresistible that 
the plaintiff knew. that the railroad company was at- 
tempting to procure a 200-feet right of way, not only 
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through his homestead, but also through the other two 
quarter sections of land; indeed, he so testified; and, that 
as to said homestead he is now estopped by his deed to 
claim otherwise. 

“That the company obtained a 200-feet right of way 
through the other two quarter sections of land is not so 
clear. In Trester v. Missouri P. R. Co., 33 Neb. 171, it was 
held that a petition for the appointment of freeholders to 
assess damages should state, among other things, the 
names of the landowners, if known, a description of the 
land over which the railroad is located, the width required 
for right of way purposes, and that the landowner refuses 
to grant a right of way through his premises. The peti- 
tion filed in the condemnation proceedings in question 
did not state the names of the owners of the lands over 
which the railroad had been located, or recite that the own- 
ers were unknown, or allege that they had refused to grant 
a right of way over their premises. Plaintiff contends that 
these omissions render the petition jurisdictionally de- 
fective, and that therefore all of the proceedings based 
thereon are void. While the petition does not allege that 
the owners of said two quarter sections of land were un- 
known, the proceeding was evidently begun by the com- 
pany and heard by the court on that assumption. The 
published notice described them as unknown owners, and 
that is sufficient proof of the fact, which has passed un- 
challenged for 34 years. If the names of the owners were 
unknown, it is manifest that they could not have been 
inserted in the petition, and that the rule laid down by 
the case of Trester v. Missouri P. R. Co., supra, was not 
intended to be applicable to such a case as this. An al- 
legation that the names of the owners of the lands were 
unknown was a proper one, and it ought to have been put 
into the petition, but its omission was not fatal to the 
jurisdiction of the county court. So, too, the omission 
of an allegation that the owners had refused to grant a 
right of way over their premises is immaterial; for, after 
a studious consideration of the statutes, and for what 
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seems to be the better reasoning, and in the absence, too, 
of authorities to the contrary, we are of the opinion that in 
cases of nonresidents it is not essential to the jurisdiction 
of the county court that a railroad company should allege 
in its application for the appointment of commissioners 
that it had first tried to obtain a right of way by agree- 
ment with the owners of the lands over which its railroad 
was located. Under this view of the law the application 
aforesaid was sufficient to give the county court juris- 
diction as to the other two quarter sections of land, whose 
owners the evidence shows were then nonresidents. 

“The notice served on nonresidents by publication was 
published in a newspaper in Douglas county, and it was a 
legal notice, if there were no newspaper then being pub- 
lished in Washington county. Plaintiff claims that the 
burden of showing that there was no newspaper published 
in Washington county at that time rests upon the de- 
fendants, because they must prove a valid condemnation 
proceeding. The fact that the notice was published in 
another county, that the county court acted on said notice, 
and that said notice has passed unchallenged for nearly 
35 years makes a prima facie case in defendant’s favor as 
to this issue, and in the absence of testimony to the con- 
trary warrants the court in holding that said notice was 
properly published, and is valid. 

“Plaintiff also alleges that said condemnation proceed- 
ings were invalid because of want of proof of payment of 
the damages awarded. He admits that he received $500 for 
a right of way through his homestead. J. A. Unthank 
testifies that he received from the county court, for his 
nephew, the damages which were awarded for a right of 
way over the northwest quarter of section 18; and even if 
there be no evidence of his authority to receive said dam- 
ages, his testimony nevertheless proves that they were paid 
into the county court. The county court record has the 
word ‘paid’ written on the margin of the page opposite 
the descriptions, northwest quarter of section 17, and 
northwest quarter of section 18. This word standing be- 
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fore the description, northwest quarter of section 17, is 
verified by Mr. Unthank’s testimony; and if it is properly 
before the northwest quarter of section 17, on which the 
damages were paid, then it is reasonable to believe that it 
would not have been written opposite the northwest quar- 
ter of section 18 unless the damages had been paid on that 
quarter also. There is no apparent reason why the rail- 
road company should have paid in the damages on one 
quarter section and not on the other, nor why the county 
court should have written the word ‘paid’ rightly before 
one description and wrongly before the other.” 

In Livingston v. Arnoux, 56 N. Y. 507, it was held that 
an official memorandum made by an officer against his 
interest is evidence as well of the fact against his interest, 
as of the other matters contained in it. “The evidence 
shows that the damages were paid into the county court, 
and it is reasonable to infer that the owners of the lands 
received the money. It is at all events very unlikely that 
plaintiff, who was then occupying the land as an agent 
and who had full knowledge of the condemnation proceed- 
ings, did not inform his principals of the seizure of a right 
of way over their land, and that they did not thereafer 
demand and receive the damages due them.” 

We are therefore of the opinion, and so find, that the 
Sioux City & Pacific Railroad Company did, by valid con- 
demnation proceedings, obtain a right of way 200 feet wide 
over the aforesaid three quarter sections of land. The 
right thus obtained was only an easement under which the 
railroad company was entitled to use the land thus con- 
demned as a highway for the purpose of operating its 
road, but the fee remained in the holders of the legal title, 
who were the owners of the servient estate. 

The appellant further contends that he has obtained 
title to the strip of land in controversy, or at least a part 
of it, by reason of his alleged open, notorious, exclusive, 
continuous and uninterrupted adverse possession thereof 
under a claim of title for more than the statutory period 
of limitation. This requires an examination of the eyi- 
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dence, and a finding on that question. It appears from the 
record that, except as to that part of the north 50-feet 
strip which lies west of the defendant’s section house, the 
plaintiff’s use of the disputed part of defendant’s right of 
way was for agricultural purposes. The evidence con- 
tained in the bill of exceptions shows that the plaintiff 
cultivated a part of the right of way situated outside of 
the railroad fences, cut grass thereon, in fact, farmed the 
same up to said fences. Such use was permissive only, 
and not at all inconsistent with the defendant’s use of its 
easement. Plaintiff being the holder of the legal title 
had a right to cut the grass and timber, and to cultivate 
the right of way outside of the railroad company’s fences 
so long as the company did not need the grass and timber 
for the maintenance of its track, and such cultivation did 
not interfere with the proper and safe running of its 
trains. We fail to see anything in either the plaintiff’s 
claim to the grass and timber, or his cultivation of the 
right of way which was outside of the defendant’s fences, 
which would indicate that such use was other than per- 
missive. It is true that appellant Roberts erected 
fences for calf pastures and hog lots, but the use of 
the right of way for such purposes was not less per- 
missive and consistent with the company’s rights than 
was his cropping of the ground within the 200-feet strip. 
It appears that payment was made to the plaintiff of $100 
by Mr. Hall, the defendant’s agent, for permission to re- 
move earth from said disputed land, and for a waiver of 
damages therefor; and it is claimed that such payment 
was a recognition of the plaintiff's claim of title; but it is 
doubtful whether that act of the company, which appears 
to have been done in ignorance of its rights or in forget- 
fulness of the true width of its easement, should be held 
sufficient to take from it a large tract of land which the 
state has permitted it to acquire and hold for the purpose 
of a public highway. If, as was held by the supreme court 
of Maryland, a railroad company cannot grant an ease- 
ment across its right of way, it certainly cannot lose its 
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right of way by unnecessarily paying out money for some 
of the earth thereof. Sapp v. Northern C. R. Co., 51 Md. 
115. Again, the plaintiff’s possession of a large part of 
the 50-feet strip in question, north of the defendant’s 
track, was not exclusive, for the public used said strip at 
least to the width of an ordinary wagon track as a public 
road, and the same may be said of that ground which was 
used by the company for the storing of ties. In order to 
obtain title by adverse possession, the plaintiff’s use of the 
portion of the railroad company’s right of way in question 
must not have been permissive, but must have been of such 
a character as to thereby apprise the railroad company 
that the possession was intended to be adverse and hostile 
to its easement. The great weight of authority is that 
fencing and cultivating a right of way, cutting the grass 
and timber thereon and using the land for pasturage are 
not evidence of an adverse holding, because the owner of 
the fee has the right to do these things so long as they do 
- not interfere with the operation of trains. They are in 
themselves no notice to the company that its right to use 
its right of way to its full width, when needed, will be con- 
tested or denied. The supreme court of Iowa, in Slocumb 
v. Chicago, B. & Q. R. Co., 57 Ia. 675 (a case very much 
like the one at bar), said: “Plaintiffs possession was not 
adverse to, nor inconsistent with, the right of defendant 
to occupy the whole right of way, whenever it became 
necessary or desirable for it to do so.” The use of the 
plaintiff of the condemned lands along side of the railroad 
for agricultural purposes, so long as the same was not 
required for the purpose of convenience or necessity by 
the railroad company, was a use entirely consistent with 
his right as the owner of the fee, and was not incompatible 
with the easement granted to the railroad company. Hast 
T. V. & G. BR. Co. v. Telford’s Executors, 89 Tenn. 293; 
Mobile & O. R. Co. v. Donovan, 104 Tenn. 465, 58 S. W. 
309. In Northern Counties Investment Trust Co. v. En- 
yard, 24 Wash. 366, 64 Pac. 516, the court held that fenc- 
ing and cultivating land for over ten years, which is sub- 
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ject to a right of way, is not adverse but permissive, since 
it is not inconsistent with such right of way. 

We are therefore of the opinion that the law is, and as a 
matter of right and logical reason ought to be, that no 
part of a railroad company’s right of way which has been 
validly procured and paid for, and over which it is run- 
ning its trains daily, can be lost to it by the use thereof 
of the owner of the adjoining land, which is permissive or 
consistent with the company’s use of its tracks, such as 
cultivating, sisturing, mowing, or cutting the timber 
thereof. In this state, where thousands of fertile acres of 
railroad rights of way can be profitably cultivated by ad- 
joining landowners without detriment to the railvcaids, 
the court ought not to depvive the state and the landown- 
ers of such sources of profit by adopting a rule which will 
compel the railroad companies to fence their rights of 
way to their full width in order to save their easements. 

Plaintitf has called the court’s attention to that section 
of the statute which relates to fencing railroads, and has. 
argued inferentially, at least, that a railroad company 
loses its right of way by failing to fence it. This statute 
requires the fencing of a right of way for the protection 
of live stock, and it does not provide that a failure to 
fence shall in any respect alfect its right to its easement 
or deterniine the width thereof. The use of its track by 
a railroad conipany is an assertion of its right to the full 
width of its right of way; and it is immaterial where it 
places its fences for the exclusion of stock from its track. 
The location of such fences is not in itself conclusive evi- 
dence of abandonment of any part of the right of way 
which may be outside thereof. The statute is a police reg- 
ulation, and the only penalty for its violation is an action 
for negligence. ° 

It is said that there is no evidence that the 50-fect strips 
of right of way in dispute are necessary for the operation 
of defendant’s railroad, and therefore the plaintiff claims 
that he ought at all events to be awarded the injunction 
prayed for. The statute provides that a railroad company 
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may acquire for right of way purposes so much land as 
may be necessary therefor, not exceeding 200 feet in width. 
Whether the amount asked for in a condemnation pro- 
ceeding is necessary or not must be determined in such 
proceeding; and the condemnation of a certain width for 
a right of way is an adjudication that said width is neces- 
sary. 

The case of Northern P. R. Co. v. Smith, 171 VU. S. 
260, was an ejectment suit against the company to recover 
a portion of its right of way. The trial court found that 
the company claimed a 400-feet right of way under a grant 
by congress; that the company had actually used only 25 
feet thereof; that the remaining part was not necessary for 
the operation of the road, and that the plaintiff should 
recover. The suprenie court of the United States reversed 
the case, holding that a grant of a 400-feet right of way was 
conclusive that such an amount was necessary, and that 
a showing of the amount actually used was immaterial. 
The case is also an authority that ejectment will not lie 
against a right of way obtained with the knowledge of the 
owner of the fee. Under this decision the plaintiff herein 
could not recover the land in question by ejectment, and 
it is therefore doubtful about his right to an injunction to 
prevent the company taking its own. 

The most logical rule is that announced in Hurd v. 
Rutland & B. R. Co., 25 Vt. 116, in which the supreme 
court of that state held that those from whom land has 
been taken for a right of way retain no unquestionable 
right to its use for pasturage or otherwise,:and that the 
right of the railroad company to the use and possession of 
its right of way is absolute during the existence of the 
casement. 

Dietrichs v. Lincoln & N. R. Co., 18 Neb. 361, is a de- 
cision to the effect that the judgment of a railroad man- 
ager that a certain tract of land ought to be condemned 
for railroad purposes is prima facie evidence that said 
land is necessary for the operation of the road. If this be 
so, then the judgment of the defendant, as indicated by the 
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threat alleged that it ought to take possession of its right 
of way to its full width, ought to be at least prima facie 
evidence of the necessity of such taking, and casts upon the 
plaintiff the burden of proving that the company does not 
need the land in controversy; and the cases of Forney v. 
Fremont, H. & M. V. R. Co., 23 Neb. 465, and Chicago, B. 
& Q. R. Co. v. Hull, 24 Neb. 740, decide nothing contrary 
to this rule. It cannot be the law that even a railroad 
company must prove that it needs its property in order to 
recover possession of it. If plaintiff believed that de- 
fendant did not need a 200-feet right of way through his 
homestead, he should have raised that issue in the con- 
demnation proceeding. He did not do so, and we do not 
perceive how he can do so now, either justly or lawfully, 
without at least tendering back to the company a proper 
part of the $500 which he received as compensation for 
the 200-feet easement. 

We come now to consider the rights of the parties as to 
that part of the 50-feet strip in question occupied by the 
plaintifi’s elevator, comprising 1,960 square feet. The 
testimony establishes that from the west line of section 18, 
running north and south, which is the east line of the vil- 
lage of Arlington, and extending east along the railroad 
of the defendant’s 335 feet to the fence inclosing the sec- 
tion house referred to in the record, is a strip of ground 
50 feet wide. Upon a part of, and near the west end of, 
this strip the plaintiff, in the year 1880, erected a granary 
extending east 100 feet and adjacent to the right of way 
of the defendant, measuring 50 feet from the center of its 
track, north. He maintained said granary at that point 
until the year 1882, in connection with an elevator which 
he had erected upon the ground which he leased of the 
defendant on its 50-feet right of way, at which time he 
removed the granary referred to across the road to the 
north, and erected upon the former site of said granary a 
grist-mill, at which time the defendant, the Sioux City & 
Pacific Railroad Company, «i the request of the plaintiff, 
constructed a spur track from its main line to the plain- 
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tiff’s mill for his accommodation in the shipment of the 
products of the mill. The spur track was constructed 
from near the section house over the 50-feet right of way 
on the north of the wain tracks of the railroad toward the 
west, parallel with the side track to a point a short dis- 
tance west and south of the mill. Sometime during the 
spring of the year 1885, the elevator wliich plaintiff was 
maintaining upon the ground which he leased of the de- 
fendant southwest of the mill, together with the mill, was 
burned to the ground, and the plaintiff discontinued the 
use of the leased ground. Plaintiff immediately began 
the construction of an elevator upon the site of the mill 

which was burned and which had been formerly occupied 
by the granaries referred to, also some coal houses which 
extended for some distance to the east thereof, being some- 
thing near 100 feet in length, cast of the elevator. From 
that point to the west line of the fence inclosing the sec- 
tion house, plaintiff occupied the ground with his lumber 
yard and for a stone yard until the year 1898, when he tore 
down a portion of the coal house and erected, or permitted 
to be erected, another elevator which is occupied by his 
lessee, who is a son of the plaintiff, and which they con- 
tinued to occupy and use until the commencenicnt of this 
suit. At the place where this elevator is standing the 
tracks of the conipany have never been fenced by it, but 
appellant Roberts has maintained a fence inclosing his 
own land upon a line running 100 feet north of the track, 
that is, along the northern boundary of the right of way 
as claimed by the company. The controverted strip lying 
between this boundary and a line running parallel with 
- and 50 feet from the track has, with the exception of that 
part of it actually occupied by the above mentioned struc- 
tures of appellant, continuously, since the building of the 
road, been in use by the comp: ry for a section house vard, 
for a spur track, and as dumping and storage ground for 
ties, rails and like material; and by the permissive use of 
a part of it by the public for a road. During the same 
time the company have burned fire guards and cut the 
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erass growing upon the ground in like manner as with 
other parts of its right of way. The now existing elevator 
was built in 1900, in the face of protest and disputed right, 
so that there are no equitable considerations of estoppel 
or other kind to obscure legal principles or restrain their 
application. 

It scenis, then, that the strip lying 50 feet north of the 
unfenced portion of the company’s track, if regarded as a 
whole, was used in common by the appellant and the com- 
pany and by the public for highway purposes. We think 
this fact has an important bearing upon the question 
whether appellant had open, notorious and exclusive pos- 
session under claim of title to the grounds occupied by 
his buildings. That the company was ever actually noti- 
fied that he made such a claim, or regarded his possession 
as so characterized, until about the tine of the building of 
the new clevator is not asserted, and the first building he 
erected on the right of way, on a site adjoining the land in 
dispute, was built under a lease from the company. Ele- 
vators, granaries, cribs, coal sheds and similar structures 
are in the nature of warehouses, and serve as adjuncts and 
accessories to the carrying on of the trade and transporta- 
tion which are the principal objects for which railroad 
companies are created. As in the case of passenger sta- 
tions and depot buildings, it is within the charter powers 
of the companies to erect and maintain them themselves, 
or they may permit them to be built by other corporations 
or by individuals upon their rights of way, and in either 
case they serve the same purpose. But in the nature of 
things, at least in the absence of agreement or evidence to 
the contrary, such occupancy must be regarded as per- 
missive and subject to be terminated at any time when the 
company shall require the grounds for the erection of such 
structures by itself, or for occupancy by side tracks and 
sidings; otherwise the utmost vigilance might be required 
of railroad corporations to preserve the beneficial and 
necessary use of their rights of way for their own purposes 
from being destroyed or taken away from them by “squat- 
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ters” and adverse claimants. Manifestly, as it seems to 
us, such a situation would be contrary to public policy. 

Again, a8 we have stated above, a railroad company ac- 
quiring its right of way by condemnation proceedings 
under the constitution and laws of this state does not ob- 
tain a fee title thereto. It secures merely an easement in 
the right of way which authorizes it to build and operate 
its railroad as a public highway. The fee title and serv- 
ient estate remains in the original owner, and may be 
sold and conveyed by him to another. In the very nature 
of things the railroad company cannot dispose of, alienate 
or even lease its easement for any purpose except for the 
operation of a railroad; and whenever the right of way is 
abandoned for that purpose, it reverts at once to the owner 
of the servient estate. Such was the right obtained by the 
railroad company to the land in controversy in this case. 
Therefore it is not manifest to us how title or right to this 
easement of the company can be obtained by a third per- 
son by adverse possession. It follows, as a logical conse- 
quence, that persons erecting structures, such as the ones 
above described, upon railway rights of way, do so with 
the knowledge of existing conditions, and their occupancy 
will be presumed to be permissive only and by the express 
or tacit license of the company at least, until the latter 
shall be distinctly notified that the occupiers are claiming 
a superior right. This conclusion renders it unnecessary 
to decide whether in any case a railroad company can be 
deprived of its right of way by adverse possession. The 
railroad company filed a cross-bill in the district court 
praying for a dismissal of the plaintiff’s petition, and for 
a decree quieting title to its right of way over all the lands 
in controversy. The trial court granted the prayer except 
as to the elevator and site, and the right of ingress and 
egress thereto, adjudging the latter to be in the plaintiff. 
We are of the opinion that the district court was wrong 
in granting the plaintiff such relief, and for that reason 
the decree of that court must be reversed. 

We find that the plaintiff has failed to show any ground 
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for relief; that his petition should be dismissed, and that 
the prayer of the defendant’s cross-bill should be granted to 
the extent that its easement be quieted in and to the whole 
of its right of way in question. It is therefore ordered 
that the decree of the district court be reversed, and a 
judgment entered in this court in accordance with this 
opinion. . 
JUDGMENT ACCORDINGLY. 


Hotcomes, ©. J., dissenting. 


I am unable to concur in that part of the majority opin- 
ion reflected in the third and fourth paragraphs of the 
syllabus. As I view the law and the evidence as disclosed 
by the record, the judgment of the trial court should be 
affirmed in its entirety. The majority opinion, as it seems 
to me, leads logically to the conclusion that no title can 
be acquired by adverse possession of any part of a rail- 
road company’s right of way except upon actual notice of 
the adverse claim of title which is in fact brought home to 
the company holding such right of way. This engrafts on 
the law of adverse possession an exception to the general 
rule for which I can perceive no sound reason nor author- 
ity in precedent. The learned trial court heaving the case 
filed therein a written opinion in which the authorities are 
reviewed, and the reasons for the conclusions reached are 
ably and clearly stated. In order to make myself the 
better understood, I desire to quote from portions of this 
opinion, even though in so doing I may, in a measure, 
repeat what is said in the majority opinion. It is to be 
borne in mind that the plaintiff claims by adverse pos- 
session a portion of the defendant’s right of way because 
of his having occupied and used it for’ agricultural pur- 
poses, and to another portion because of his having erected 
and occupied a mill, elevators and coal houses for pur- 
poses for which such structures are generally used. The 
defendant railroad company claims a right of way of 200 
feet in width, that is, 100 feet each way from the center of 
its main tracks. The inner 50-feet strip is in nowise in 
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controversy. It is the outer strip of 50 feet to which the 
plaintiff lays claim by virtue of his alleged adverse pos- 
session. 

1. The interest of, the railroad company in and to its 
right of way arising by virtue of condemnation proceed- 
ings and a right of way deed executed for value seems to 
be in the nature of an easement. rather than a qualified or 
absolute fee title, and, beeause of the character of its 
ownership of its right of way, it is sought in the argument 
to draw a distinction as to the acquisition of title by ad- 
verse possession of an easement, such as exists in the case, 
and of real estate used for right of way purposes when the 
title is held unqualificdly. T am of the opinion that there 
are no substantial grounds for a distinction. 1¢ may be 
the fact of the nature of the interest of the company en- 
joying the benefit of the right of way may have a legiti- 
mate bearing in determining the question of whether the 
possession of the adverse claimant was hostile and incon- 
sistent with the possession for right of way purposes, or 
permissive only; 2:rwise, TD think the same rules should 
apply to all. In this connection, the trial court in its 
opinion says: 

“The railroad company obtained an easement in said 
200-fect strip of land, but the fee thereof remained in the 
holders of the legal title. While counsel speke of the 
plaintiff’s obtaining title by adverse possession, they 
doubtless meant merely that he had by such possession 
cut off defendant’s right to the enjoyment of that part of 
the easement in controversy. * * * This proposition of 
law seems unimportant, however, for, if it be conceded that 
a portion of a right of way which a railroad company holds 
in fee can be lost by adverse possession, then, a right of 
way easement may be lost in the same way. * * * Indeed, 
there seems to be no sound reason for the rule that a right 
of way held as an easement cannot be lost by adverse pos- 
session, and that one held in fee can be. The arguments 
pro and con for one of these propositions are quite as 
pertinent to the other.” 


Vou. 73] JANUARY TERM, 1905. 25 


Roberts v. Sioux City & P. R. Co. 


The courts generally, where it is held an adverse title 
may be acquired, regard the right, whether it be merely 
an easement or an absolute fee title, as being subject to 
loss of such right or title by adverse possession under 
rules equally applicable to both estates. This court has 
said that an easement in real estate may be acquired by 
open, notorious, peaceable, uninterrupted, adverse posses- 
sion for the statutory period of ten years, Omaha & R. 
V. R. Co. v. Rickards, 88 Neb. 847; and that it may like- 
wise be lost is hardly open to doubt. In Washburn, Ease- 
ments and Servitudes (4th ed.), 717, it is said: “In the 
first place, if the casement has been acquired by deed, no 
length of time of mere nonuser will operate to impair or 
defeat the right. Nothing short of a use by the owner of 
the premises over which it was granted, which is adverse 
to the enjoyment of such easement by the owner thereof, 
for the space of time long enough to create a prescriptive 
right, will destroy the right granted.” Speaking of the 
right of way of a railroad company, the supreme court of 
Massachusetts say: “The right acquired by the corpora- 
tion, though technically an easement, yet requires for its 
enjoyment a use of the land, permanent in its nature, and 
practically exclusive.” Hazen v. Boston & M. R. Co., 2 
Gray (Mass.), 574. Or as is said by the Vermont supreme 
court: “If that interest is regarded as a mere servitude or 
easement, the land nevertheless becomes so far the prop- 
erty of the corporation that their right is exclusive in its 
use and possession during its existence, as much so as 
that of the owner or occupant of the adjoining land.” 
Hurd v. Railroad Company, 25 Vt. 116. See, also, //linois 
C. Rk. Co. v. O'Connor, 154 Ill. 550; Iinois C. R. Co. v. 
Wakefield, 173 Il. 564; Donahue v. Illinois C. R. Co., 165 
Ill. 640. 

In those states where the right of way of a railroad com- 
pany may be lost by adverse possession, the general rule 
is that it makes no difference whether the railroad com- 
pany has merely an easement, or has a qualified fee, or an 
absolute fee simple title. Nashville, C. & St. L. R. Co. v. 
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Hammond, 104 Ala. 191, 15 So. 935; Matthews v. Lake S. 
& M. &. R. Co., 110 Mich. 170; Pittsburg, C., C. d St. L. R. 
Co. v. Stickley, 155 Ind. 312; Donahue v. Illinois C. R. Co., 
supra; Turner v. Fitchburg R. Co., 145 Mass. 433; North- 
ern P. R. Co. v. Hly, 25 Wash. 384, 54 L. R. A. 526. 

2. In respect of the claims of the plaintiff that he had 
acquired by adverse possession the railroad company’s in- 
terest in the outer 50-feet strip of its right of way because 
of his possession and use of the land for agricultural pur- 
poses, the trial court in its opinion observes: 

“That is to say, the possession of a portion of a railroad 
right of way must not be permissive, but must be of such 
a character as to thereby apprise the railroad company 
that the possession is intended to be and is adverse and 
hostile to its easement. While a few of the authorities, 
notably those from Illinois, hold that fencing in and cul- 
tivating a right of way or a portion thereof constitutes ad- 
verse possession, the great weight of authority is that fenc- 
ing and cultivating a right of way, cutting grass and 
timber thereon, and using the land for pasturage, are not 
evidence of an adverse holding, because the owner of the 
fee has the right to do these things so long as they do not 
interfere with the operation of trains. They are in them- 
selves no notice to the company that its right to use its 
right of way to its full width, when needed, will be con- 
tested or denied. The erection, however, on the right of 
way of a mill or an elevator or any other kind of improve- 
ments which become a part of the land, and which are in- 
consistent with the right of the company to take posses- 
sion of the right of way to its full width at any time, has 
been held to be sufficient evidence of adverse possession 
to destroy the company’s easement in the land so oc- 
cupied.” 

It seems to me that this statement of the law is fully 
as favorable to the defendant railroad company as is 
justified by the authorities and sound reasoning, and I 
am unwilling to go further or to the extent to which the 
rule is carried in the majority opinion. To support the 
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conclusion of the trial court as to the extinguishment of 
the right of way easement, or the acquisition of title by 
adverse possession to the outer 50-feet strip occupied by 
the plaintiff and used for purposes of agriculture, the 
trial court, among many cases, cites Slocumb v. Chicago, 
B. & Q. R. Co., 57 Ia. 675, wherein it is said: “In Barlow 
v. Chicago, R. I. & P. R. Co., 29 Ia. 276, a right of way was 
conveyed by deed to the Missouri & M. R. Co., in 1853, 
which the Chicago, R. I. & P. R. Co. acquired in 1866, and 
then constructed its road. It was held upon demurrer to 
the answer that the right of way was not affected by non- 
user, and that the statute of limitation did not bar the 
defendant’s right, notwithstanding the fact that the answer 
alleged that the lands over which the right of way was 
claimed, during this whole period of thirteen years, had 
been fenced and used for agricultural purposes. This case, 
it seems to us, is decisive, that the defendant’s right to the 
twenty-one feet in question is not barred by the possession 
of the plaintiff. The plaintiff’s possession was not ad- 
versé to, nor inconsistent with, the right of defendant to 
occupy the whole right of way, whenever it became neces- 
sary or desirable for it to do so.” 

Also the Northern Counties Investment Trust Co. v. 
Enyard, 24 Wash. 366, 64 Pac. 516, wherein the court say: 

“The uses for the right of way in connection with the 
operation of the railroad may be many. It may require a 
use for additional stations or side tracks. The company 
must so use its right of way as to reasonably prevent the 
communication of fires in the operation of its engines. 
Many of these uses, it will be observed, need not neces- 
sarily be made by the company when its line is first con- 
structed. They must all be regarded, however, as in con- 
templation of the grant of the right of way. The clearing, 
cultivation, and fencing of a portion of the right of way 
not in use at the time would not seem to be inconsistent 
with the continuing rights of the company. We do not 
think the acts of possession of appellant’s grantors were 
such as to notify the company of an adverse claim to the 
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strip of land in controversy. Such occupancy and use by 
appellant may be regarded as permissive.” 

I think these authorities, among the many conflicting 
cases, announced the sounder and better rule, and, so be- 
lieving, my views accord with those expressed by the 
learned trial judge in the opinion from which I have liber- 
ally quoted. 

After discussing the authorities and the issues of law 
involved in the action, the questions of fact arising from 
the evidence in the case were disposed of by the trial court 
in the following manner: 

“Except as to that part of the north 50-feet strip which 
lies west of the section house, the evidence clearly proves 
that plaintiff’s use of said disputed part of defendant’s 
right of way was permissive only, and not at all inconsist- 
ent with defendant’s use of its easement. Plaintiff being 
the holder of the legal title had a right to cut the grass 
and timber and to cultivate the right of way outside of the 
company’s fence, so long as the company did not need the 
grass and timber for the maintenance of its track and 
said cultivation did not interfere with the proper and 
safe running of its trains; and the court fails to see any- 
thing in either plaintiffs claim to said grass and timber, 
or his cultivation of said right of way, that was, under the 
greater weight of the authorities, any notice to the de- 
fendant that he would ever dispute its title to its easement, 
or any part thereof. It is true that he erected fences for 
calf pastures and hog lots; but the use of the right of way 
for such purposes was no less permissive and consistent 
with the company’s rights than was his cropping of the 
ground within the 200-feet strip.” 

3. With reference to that portion of the right of way in 
controversy occupied by the elevator and other structures 
adjacent thereto, the trial court found that the adverse 
possession of the defendant had ripened into a perfect title. 
It is said: 

“The testimony establishes that the elevator occupies 
1,960 square feet. As to this land and enough more if 
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necessary to provide proper and needed approaches to the 
elevator the prayer of the petition must be granted. It 
seems to me that the Kansas and California cases lay 
down the more logical and the sounder rule; but the weight 
of authority sustains the plaintiif as to the ground on 
which the elevator stands. In order to obtain a hostile 
possession of any part of said right of way it was neces- 
sary to give the conipany notice of an intent to do so. 
There is no evidence that plaintiff ever gave the defendant 
any actual notice that he was holding any part of the right 
of way adversely. * * * But the erection of an elevator 
was such an appropriation of the land and was an 
improvement of such a permanent nature that the rail- 
road company was thereby charged with notice that said 
possession was hostile. While it may be true that railroad 
companies foster business and encourage trade by permit- 
ting the erection of mills and elevators on their rights of 
way, a donation of lands for that purpose ought to be 
presumed where no objection is made to the crection of 
such structures and they have been allowed to stand ten 
years or more,” 

lt seems to ine there ean be no question but that the 
erection by the plaintiff of the buildings of which mention 
has been made was a positive and unqualified assertion 
of claim of title adverse to the railroad company, and that 
the possession was so open, notorious, continuous, exclu- 
sive and hostile in character as to charge the plaintiff as 
a matter of law with notice of the adverse claim. It is, in 
my judgment, erroneous to say that these buildings were 
adjuncts of the railroad property, or that the plaintiff’s 
business as conducted was carried on in conjunction with 
that of the railroad company. ‘The plaintiff’s business 
was purely private and conducted for his own benefit and 
profit. It is true that his business was facilitated by hav- 
ing his structures on or adjacent to the railroad right of 
way and close by the spur track constructed by the com- 
pany along the outer edge of the inner 50-feet strip of 
land. These facts, however, do not render the structures 
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erected by the plaintiff adjuncts to the railroad, or the 
business conducted as being carried on in conjunction 
with that of the railroad company. It is to be noted that 
the plaintiff first had an elevator on the inner 50-feet strip 
and upon land he leased of the railroad company; later on, 
however, he erected his mill just outside of the inner 50- 
feet strip, took possession of and used it as his own, and 
in the conduct of a business exclusively pertaining to his 
private affairs. The mill was obviously of such a charac- 
ter as to become a part of the realty. It was a permanent 
structure. It was not erected to be removed at pleasure. 
Its erection and operation by the plaintiff was notice to 
all the world, and to the defendant company especially, 
that the plaintiff claimed the property as his own, and was 
using and exercising dominion over it as such owner. The 
same may be said of the elevator erected on the mill site 
after its destruction by fire, and of the other elevator 
later on erected to the east of the first one, and of the coal 
sheds constructed between the two. These structures were 
all on the outer 50-feet strip and immediately adjacent to 
the outer line marking the boundary of the inner 50-feet 
strip. I can scarcely conceive of an adverse holding of 
real estate that would be more open, notorious and hostile 
to the holder of the paper title than was the possession of 
the plaintiff in the case at bar in so far as it relates to 
that portion of the right of way on which he had con- 
structed his mill, elevators, coal houses, etc. Nor can I 
uppreciate the necessity of actual notice of an intention 
to claim adversely in a case like the one under considera- 
tion, unless it be said that there can be no acquisition of 
title by adverse possession except upon actual notice to 
the holder of the paper title. The elements of adverse 
possession, it is said, and the rule is, I think, of universal 
application, are that such possession must be actual, vis- 
ible, exclusive, hostile, and continued during the time 
necessary to create a bar under the statute of limitations. 
1 Cye. 981. These elements all concur in point of fact and 
in time in the case at bar as respects the right of way 
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occupied by the structures mentioned and claimed by the 
plaintiff by virtue of his adverse possession. The trial 
court, as well as this court in its majority opinion, relies 
upon Northern Counties Investment Trust Co. v. Enyard, 
24 Wash. 366, 64 Pac. 516, supra, as authority for its 
decision to the effect that occupancy of a right of way for 
farming purposes is not necessarily adverse in character, 
but is to be regarded as permissive only. The same court 
in a later case, Northern P. R. Co. v. Ely, 25 Wash. 384, 
65 Pac. 555, hold that adverse possession of a portion of 
a railroad right of way, inconsistent with its use as such, 
maintained for the statutory period of limitation confers 
title on the occupant, and bars the right of the railroad 
company to recover possession. It is also held, if a rail- 
road company permits portions of its right of way to be 
occupied by settlers under preemption and homestead laws 
without objection for more than 10 years, and such oc- 
cupants plat the land into city lots, make valuable im- 
provements thereon, and expend vast sums of money for 
taxes and assessments, the company is estopped from as- 
serting title to such portions of its right of way. In the 
body of the opinion it is said, by oe J., writing the 
opinion of the court: 

“The case of Northern Counties Investment Trust Co 
v. Enyard, 24 Wash. 366, 64 Pac. 516, cited in appellant’s 
reply brief in support of the position that possession for 
more than the statutory time on a railroad right of way 
was not adverse, but permissive, shows, on examination, 
that the circumstances surrounding it were altogether 
different from the circumstances surrounding the case at 
bar. Under the circumstances of that case it was held that 
the occupancy of a portion of the right of way of the rail- 
road company by the owner of a servient estate was not 
inconsistent with the easement, the occupation there being 
for the purposes of farming the land embraced in the right 
of way. We do not desire to extend the rule ennunciated 
in that case. But, whether or not the facts in that case 
warranted the conclusion reached by the court, certainly 
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the circumstances shown by the record in this case will 
not justify the conclusion reached in that, that the oe- 
cupancy of the defendants, taken in connection with the 
improvements and the use to which the improvements were 
put, was not inconsistent with the appellant’s right to use 
the same for railroad purposes.” 

So in the case at bar I feel quite confident that the rule 
as respects the use of the right of way for agricultural 
purposes should not be extended, as is held in the majority 
opinion, so that the occupancy and use of a mill or elevator 
and similar structures which are really a part of the real 
estate, and which cannot be removed without great damage 
and detriment to the owners, is to be regarded as a permis- 
sive holding and one not inconsistent with the company’s 
possession of its right of way upon which to operate its 
trains and conduct its business as a common carrier. It is 
for these reasons that I dissent and favor an affirmance of 
the judgment entered in the court below. I have not 
thought it necessary nor prudent to discuss the question of 
whether in any case a railroad company can be deprived 
of its right of way by adverse possession. For the purposes 
of this case, I have assumed that it could be done; and as 
the judgment herein must at all events, according to the 
majority opinion, go in favor of the railroad company, a 
discussion of that question by me would not change the 
result, 


SEDGWICK, J., concurring. 


The position of the court upon this important question 
should not be misunderstood. It is not intended to hold 
that “no title can be acquired by adverse possession of any 
part of a railroad company’s right of way except upon 
actual notice of the adverse claim of title which is in fact 
brought home to the company holding such right of way.” 
The conduct of the parties with reference to the possession 
may be such as to constitute notice. This is expressly 
stated in the third paragraph of the syllabus. In the 
opinion of the court in Northern P. R. Co. v. Ely, 25 Wash. 
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384, 54 L. R. A. 526, referring to a former opinion of that 
court, it is said: “Under the circumstances of that case 
it was held that the occupancy of a portion of the right of 
way of the railroad company by the owner of a servient 
estate was not inconsistent with the easement.” This is 
the ground of our decision in this case. It is thought that 
the circumstances of this case are such as to show that 
the occupancy of the right of way by the plaintiff was 
permissive on the part of the company. 

It seems to be conceded that the trial court was right in 
its conclusion that the right of way held as an easement 
may be lost by adverse possession under the same condi- 
tions that a fee title right of way may be lost. Another 
proposition seems likewise to be conceded. The fencing 
and occupation of a part of the right of way does not 
necessarily constitute adverse possession; whether it 
would or would not do so depending upon the circum- 
stances. Ordinarily, the taking possession of a piece of 
land and fencing it with a substantial fence is strong evi- 
dence of an adverse possession. Such a fence is perma- 
nent in its nature, and will become a part of the real estate 
under the same conditions and circumstances that an ele- 
vator building would become a part of the real estate. An 
absolute rule that the construction of an elevator upon 
the land would be sufficient evidence of an adverse hold- 
ing, while inclosing the land by a permanent fence would 
not be so considered, is inconsistent. Such a rule cannot 
be derived from the authorities. A permanent fence 
around the land would exclude the railroad company from 
using it as a right of way until such fence was removed, 
and so perhaps the building of an elevator thereon would 
also, and in either case the question whether the holding 
was adverse or permissive must depend upon the relations 
of the parties and the conditions surrounding the transac- 
tion. It does not seem to be needed to restate the facts 
in this case, but, among other conditions existing, it will 
be borne in mind that, when the buildings were erected 
upon the land in question, there had been a long course of 

6 


34 NEBRASKA REPORTS. [ VOL. 73 


Roberts v. Sioux City & P. R. Co 


dealing between these parties involving the use of a part 
of the right of way by the plaintiff. When he first began 
using the company’s right of way, he did so under a lease 
from the company for a nominal rental, and, though the 
lease was temporary, he erected an elevator upon the 
ground so leased. When this lease expired it was not 
formally renewed, nor was any new lease executed. The 
plaintiff continued in the same line of business that he 
had prosecuted before, and in that business he needed the 
the privilege of erecting similar buildings upon the com- 
pany’s right of way. It is true that he placed buildings upon 
this land that are generally considered of a permanent 
character, but they were such buildings as are commonly 
placed upon the right of way with the permission of the 
company. The former action of this plaintiff indicates 
this. The holding of the court is that, in view of such con- 
ditions as these and many other circumstances disclosed in 
the record, a part of which are recited in the opinion, the 
action of the plaintiff in erecting these buildings was not 
so inconsistent with a recognition of the right of the rail- 
road company as to notify the company that he held this 
land in hostility to its rights. This is not placed upon 
the ground that he failed to give actual notice to the com- 
pany that he did not recognize any right of the company 
to the possession or use of this land, but rather upon the 
ground that the circumstances and conditions were such 
that the company might reasonably suppose that the 
plaintiff intended to recognize the rights of the company 
to use this land when necessary for right of way purposes. 

With this understanding of the opinion, I concur in the 
conclusion that the defendant is entitled to the relief asked 
for in its cross-petition. 
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1. Real Estate Agent: AuTHORITy. A letter written to one who has 
solicited the agency for the sale of certain real estate, in which 
the owner states, in substance, “I still have the northwest quarter 
of section 20, township 22-5, and would sell for $3,000 cash net 
to me, or $3,200 on time, one-third down and the back payments 
secured by first mortgage. The man that sells it will have to 
get his commission out of the man that buys’—is sufficient to au- 
thorize such person to sell the land according to the terms 
therein stated. 

2. Specific Performance: Cross-PEeTITION: DemMuRRER. An answer and 
cross-petition praying for the specific performance of a contract 
for the sale of the land in question entered into by such agent, 
which affirmatively shows that the owner had sold it to another 
bona fide purchaser for a valuable consideration, before the date 
of the contract made by said agent, and in which ‘no claim is 
made for damages for a breach of such contract, does not state 
facts sufficient to entitle the defendant to any relief, and is 
therefore vulnerable to a general demurrer. 


Error to the district court for Boone county: JAMES 
N. Paub, Jupce. Affirmed. 


H.. Halderson, for plaintiff in error. 


H. C. Vail, contra. 


BARNES, J. 


On November 15, 1901, H. Halderson, who lived at New- 
man Grove, in this state, sent to the defendant in error, 
who lived at McComb, Ohio, the following letter: 


“NEWMAN GROVE, NEB., Noy. 15th, 1901. 
“Sam Snively, IcComb, Ohio.—DEaAR Sir: Do you still 
own the N. W. \4 of Sec. 20, T. 22, 5 Boone county? A 
party was telling me that you wished to sell this land for 
$3,000. If this is the least you will take would you be 
willing to pay me commission out of that of $75 for sell- 
ing in case I should find a buyer. A good quarter about 
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2 miles from there sold the other day for $2,400. I should 
be pleased to hear from you by return mail. I am, 
“Yours respectfully, H. Habprrson.” 


On the 19th of November defendant in error replied by 
letter as follows: 
«MCCOMB, OHI0, Nov. 19, 1901. 
“Mr. H. Halderson, Newman Grove, Neb.—DEar Sir: 
Your favor of the 15th at hand making inquiry about my 
farm in Neb., the northwest quarter, sec. 20, township 22-5. 
I still have and would sell for $3,000 cash, net to me or 
$3,200 on time one-third down and the back payments 
secured. by first mortgage, the man that sells it will have 
to get his commission out of the man that buys. The 
quarter that you spoke of surely wasn’t improved, or the 
man that bought got a snap, and mine won’t hold at that 
price long as I don’t have any trouble to rent to make 
better than 6 per cent. on investments. 
“Yours truly, SaM. SNIVELY.” 


On the 25th day of November, Halderson as agent, in the 
name of Snively as his principal, entered into a written 
’ contract to sell and convey the land practically for cash to 
the plaintiff in error, Weaver, for a consideration of 
$3,100. A few days thereafter Halderson received a postal 
card from Snively, as follows: 

“McCos, 11-12, 1901. 

“Mr. H. Halderson, Newman Grove, Neb.—Drar Sir: 
The land you wrote me about is sold, and I write to let 
you know so you won’t be to any unnecessary trouble. 

“Yours, etc., Saw’. SNIVELY.” 


In reply to a letter of later date Halderson received from 
Snively a letter, of which the following is a copy. 


“McComp, O., Nov. 29th, 1901. 
“Mr. Halderson, Newman Grore, Ncb.—Dear Sir: 
Yours of Nov. 27th at hand today, will say I would like to 
sell to Mr. Weaver as it would be a few dollars to me to 
do so, but the sale to Mr. Graves was through a letter writ- 
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ten by me Sept. 2, 1901, to Mr. Mitchell, and I had given 
up hearing from it till I received the letter and contract 
dated Noy. 16, 1901, and I then wrote you immediately of 
the sale, and he has sent me draft with cont. money, so it 
is my duty to stand by it. Sorry there was so much busi- 
ness going on at once, but I can only sell the same land 
once. 
“Yours respectfully, Sam’. SNIVELY.” 


This action was begun by the defendant in error to re- 
moye the Halderson contract as a cloud and incumbrance 
on the title. The plaintiff in error answered by cross peti- 
tion setting forth the correspondence, including the postal 
ecard and letter last above quoted, and praying specific 
performance. The court sustained a general demurrer to 
the answer, and rendered a judgment as prayed in the 
petition. The defendant below having declined to further 
plead prosecutes the proceeding for review. 

Two questions are presented by the record. One is, 
whether the letter of Snively above quoted constituted 
Halderson his agent with power to enter into the contract 
on his behalf; and the other is, whether the answer stated 
facts sufficient to require the court to decree a specific per- 
formance of said contract. As to the first question, we 
are of the opinion that Halderson had the authority to 
sell the land for his principal, Snively. It seems clear 
that by his first letter Snively intended to authorize Hal- 
derson to sell the land for him, provided he obtained a 
certain price and terms of payment therefor; but he was 
to make his commission out of the purchaser. This was 
sufficient to create an agency; but it is equally clear that 
Snively did not give Halderson the exclusive right to sell 
the land, and so could sell it himself, or through another 
agent at any time he chose to do so. Being thus consti- 
tuted the agent for the sale of the land, Halderson had the 
power to enter into the contract pleaded by the defendant. 
But it appears from the defendant’s answer that before his 
contract was made with the agent Halderson, Snively sold 
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the land to an innocent purchaser for value, under a con- 
tract dated November 16, 1901, which had theretofore 
been authorized by a letter written as early as the 2d day 
of September, 1991. This matter is set forth in the de 
fendant’s answer and cross-petition, without any ‘denial 
of its truth or any claim that the sale to Graves was not 
bona fide and for a valuable consideration. It was thus 
made to appear by the defendant’s answer that Snively 
was incapacitated from performing the Halderson con- 
tract; that it would be inequitable and unjust to decree 
specific performance, and that such decree if awarded 
would be nugatory. The general rule is that where a 
vendor has contracted to sell his land to one person, by 
selling it and conveying it to another bona fide purchaser 
for a valuable consideration, he puts it out of his power 
to fulfil his first contract. 4 Pomeroy, Equity Jurispru- 
dence (38d ed.), sec. 1405, note; Pomeroy, Specific Perform- 
ance of Contracts, sec. 294, and cases cited. But this is 
a stronger case, for it appears that the sale of the land by 
Snively to Graves was made November 16, 1901, and the 
postal card notifying Halderson of that fact was written 
and mailed November 22, 1901, three days before the 
Halderson contract was entered into. So we hold that 
the answer itself presented sufficient facts to authorize 
the court to refuse to decree specific pérformance. The 
trial court, however, found that Halderson had no author- 
ity to enter into the contract with the plaintiff in error, 
and for that reason sustained the demurrer. In this we 
think the court erred. But an examination of the answer 
further discloses that no facts are pleaded therein which 
would sustain a judgment for damages for the breach of 
the Halderson contract, and no relief, except for specific 
performance, is prayed for therein. It therefore seems 
clear that the demurrer was properly sustained for the 
reason that the answer did not state facts sufficient to 
entitle the defendant to any relief. The judgment of the 
trial court was right, and is therefore 
AFFIRMED, 
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ARLA CATTLE COMPANY Y. AUGUST BURK. 


Finep Janvary 5,1905. No. 13,559. 


1. Submission of Case: Recirats. When a cause is submitted without 
oral argument upon a brief by the plaintiff in error alone, recitals 
of fact in the brief not obviously erroneous, and, of course, not 
contradicted, will be taken as true. 


2, Evidence in this case held insufficient to support the verdict. 


Error to the district court for Cheyenne county: Han- 
sON M. GRIMES, JUDGE. Reversed. 


Miles & McIntosh, for plaintiff in error. 
H. E. Gapen, contra. 


AMES, C. 


This case was submitted without oral argument, and 
upon a brief by the plaintiff in error alone. This court 
has several times decided that in such cases recitals of 
fact in the brief not obviously erroneous, and, of course, 
not disputed, will be taken as true. 

The action is in replevin to recover possession of some 
cattle in the possession of the defendant at the beginning 
of the action, who had taken them under the estray law 
while they were trespassing upon his cultivated lands. 
As a defense to the action, he claimed in his answer a lien 
upon the animals for damages alleged to have been done 
by them at the time of the trespass, and recovered a ver- 
dict for $27 as the amount thereof. What purports to be 
sub’tantially all the evidence bearing upon the question 
is set forth in the brief of plaintiff. The premises in ques- 
tion were an unfenced field of millet on the open prairie in 
a neighborhood in which there were several herds of cattle 
running at large. It was proved that all these herds had 
at divers times trespassed on the field, and had destroyed 
the greater portion of the crop prior to August 1, 1903, 
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when the cattle of the plaintiff trespassed and were taken 
into custody by the defendant, and when they are alleged 
in the answer to have done the damage complained of; 
but there is no evidence that they did any appreciable 
damage on that day, or any damage entitling the defend- 
ant to more than a nominal recovery, and it is the only 
fair inference from the evidence that they could not have 
done more because of the grain having been already de- 
stroyed. Neither is it shown what specific damage, if any, 
was done by the cattle of the plaintiff at any time. At the 
conclusion of the trial the court gave the following in- 
struction : 

“Unless it affirmatively appears that the cattle of the 
plaintiff did an actual damage to the defendant’s millet at 
the particular time when they were taken up by the de- 
fendant, and that this damaze was sufficient to amount to 
an actual and perceptible injury to be estimated in dollars 
and cents, you will not be justified in finding for the de- 
fendant.” 

Tt is evident that the verdict is in conflict with the in- 
struction and with the law, and is unsupported by the evi- 
dence. The plaintiff prosecutes error. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 
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NaTIONAL Lire INSURANCE COMPANY ET AL., APPELLEES, 
' ¥, CITY OF OMAHA ET AL., APPELLANTS." 


Foxp January 5,1905. No. 13,677. 


Cities: Council: SprecitaL Mrrrines. The Omaha eity charter contains 
the following section: “The mayor or any three councilmen 
shall have power to call special meetings of the council, the 
object of which shall be submitted to the council] in writing, and 
the call and object and the disposition thereof, shall be entered 
upon the journal by the clerk.” A meeting was held pursuant 
to a call signed by all the members of the council as follows: 
“Special meeting. A special meeting of the city council of the 
city. of Omaha is hereby called for Thursday, September 15, 1898, 
at 5:15 P. M., for the consideration of communications, petitions, 
committee reports, resolutions, and ordinances on first, second 
and third reading and passage.” Held, That at that meeting the 
mayor and council were authorized to pass a city ordinance then 
pending before that body, and previously twice read and referred 
to a committee. 


APPEAL from the district court for Douglas county: 
IrvING F. Baxrer, Juver. Reversed and dismissed. 


C. C0. Wright, W. H. Herdman and A. G. Ellick, for ap- 
pellants. 


H. W. Pennock and Frank H. Gaines, contra. 


Ags, C. 


This is an action to perpetually enjoin the collection of 
a special assessment for street improvements in the city of 
Omaha on the ground that the procedure of the mayor and 
council was so wide a departure from the requirements of 
the statute as to render their action void. But one false 
step is alleged to have been taken. Section 39 of the city 
charter is as follows: “The mayor or any three council- 
men shall have power to call special meetings of the 
council, the object of which shall be submitted to the 

* Rehearing denied. See opinion, p. 44, post. 
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council in writing, and the call and object and the dis- 
position thereof shall be entered upon the journal by the 
clerk.” On the 15th day of September, 1898, the council 
being in vacation, the following was signed by all the 
members of that body: “Special meeting. A special meet- 
ing of the city council of the city of Omaha is hereby 
called for Thursday, September 15, 1898, at 5:15 P. M., for 
the consideration of communications, petitions, committee 
reports, resolutions, and ordinances on first, second and 
third reading and passage.” At the time mentioned in the 
call six of the nine members of the council, together with 
the mayor, assembled in the council chamber, and the 
clerk entered that document upon his records of the meet- 
ing. An ordinance ordering the improveinent in question 
was pending before the body, it having been previously in- 
troduced and read a second and third time, and referred to 
a committee. At this meeting the committee reported the 
measure to the council with a recommendation pursuant 
to which it was put upon its passage and passed. 

The plaintiff contends that the ordinance is void because 
it is not specifically mentioned in the call above quoted, 
and a proposed vote upon its passage was not otherwise 
submitted to the council in writing. This is the sole ques- 
tion in the case, and there is no dispute about the facts. 
Requisite petitions, notices and publications had been 
made and had, the ordinance was duly pending, and the 
mayor and council had ample jurisdiction of the subject 
matter with which they dealt. Was their procedure so ir- 
regular that they Jost jurisdiction, and their subsequent 
action rendered wholly void? We do not think so. 
Whether the call was as specific or definite a recital of 
the objects of the meeting as is contemplated by the 
statute is a subject of debate by able counsel, and one con- 
cerning which the authorities speak with no certain voice. 
The manner in which a special meeting shall be called or 
convened is not prescribed by the statute; but it is enacted 
that after the members have assembled some one, presum- 
ably the person or persons convoking them, shall submit to 
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them in writing the objects of the meeting, and that this 
submission shall be entered upon the journal by the clerk. 
What is the purpose of this submission is not difficult to be 
understood. Before it is made, or any object of the meet- 
ing is required to have been stated in any manner, the body 
has met in lawful‘assembly. If nothing further was men- 
tioned by the statute they would doubtless have all the 
powers of a general session, and there are no prohibitory 
words and no express limitation in the statute. It seems 
to us fair to assume that, if it had been intended that the 
written submission should operate as a restraint upon 
their power, the charter would have so enacted. That 
document accomplishes an obvious and sufficient purpose 
by calling the attention of the members, specifically, to 
such matters as the authority convoking them may deem 
especially important, but it is not required for, and can- | 
not serve the purpose of, informing either the public or the 
members, in advance of the assemblage, respecting either 
the object of the meeting, or the character of the business 
intended to be transacted thereat. 

No precedent construction of a similar statute has been 
cited by either party. In Commissioners of Kearney 
County v. Kent, 5 Neb. 227, it appears that the statute re- 
quired that special sessions of the county board should be 
convened by the county clerk by a written notice stating 
the objects of the meeting. Such a call was issued for a 
meeting for the “approving of official bonds and auditing 
accounts.” The court held that the board were not re- 
stricted to the transaction of the business named, but that 
a sale by them of personal property belonging to the 
county was valid. The decision is valuable only as show- 
ing that a statutory requirement, even of previous notice, 
will not be strictly construed. In City of Greeley v. Ham- 
man, 17 Colo. 30, it was held that, where a special meeting 
of the council was required to be notified by personal serv- 
ice upon every member, a meeting at which there was a 
full attendance was valid, although no record of such no- 
tice or service was made, and the document itself, if there 
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was one, could not be found. In Fuller v. Inhabitants of 
Groton, 77 Mass. 340, a notice calling or “warning” a 
town meeting “to hear the report of any committee here- 
tofore chosen and to pass any vote in relation to the same” 
was held sufficiently definite, and to authorize a vote ap- 
propriating money pursuant to the report of a committee 
appointed at a former meeting. This case is not without 
analogy to the one at bar; but decisions with reference 
to popular assemblages in New England towns, where the 
notices or warnings are expressly required to notify the 
inhabitants of the business intended to be transacted, can 
throw but little if any light upon the present case. Since 
the written submission prescribed by the Omaha charter 
is not required to be made until after the meeting has 
convened, we do not understand what advantage would be 
gained or what evil would be prevented by exacting the 
definiteness of statement demanded by the plaintiff. 

The district court granted a perpetual injunction as 
prayed and the city appealed. We recommend that the 
judgment be reversed and the action dismissed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the action dismissed. 


REVERSED AND DISMISSED. 


The following opinion on motion for rehearing was filed 
May 3, 1905. Motion overruled. Judgment modified: 


PER CURIAM. 


The judgment and order of this court heretofore entered 
in this action is modified to read as follows: For the 
reason stated in the foregoing opinion, it is ordered that 
the judgment of the district court, in so far as it affects 
the repaving assessment levied in improvement district 
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numbered 647, be reversed, and that the cause be re 
manded, with directions to the district court to dismiss 
the plaintiff’s alleged cause of action, in so far as it affects 
the assessment levied in said improvement district num- 
bered 647, and that otherwise the decree of the district 
court rendered in said action remain undisturbed. It is 
further ordered that the motion for rehearing be denied. 


JUDGMENT MODIFIED: REHEARING DENIED. 


MAry E. Curtis ET AL. Vv. GrorGE C. ZUTAVERN ET AL.* 
Firep January 5, 1905. No. 13,690. 


Review: Law or Case. It is the established and necessary practice of 
this court that issues of law definitely decided upon error or ap- 
peal cannot be relitigated in the district court in a subsequent 
trial of the same case. 


Error to the district court for Johnson county: JOHN 
S. STULL, JUDGE. Reversed with directions. 


M. B. C. True and 8. M. True, for plaintiffs in error. 
8S. P. Davidson, contra. 


AMES, C. 


A former decision in this case is officially reported in 
67 Neb. 183. It was there adjudged, after a full recital 
aud consideration of the pleadings and evidence, that the 
defendant Zutavern was estopped by the decree in parti- 
tion and by the recitals of the bond in suit from claiming 
more than three-ninths of the land in coutroversy, includ- 
ing, of course, the reversionary title to the fund set apart 
for the guaranteeing of the dower estate, and represented 
by the bond; and the cause was remanded for further pro- 


* Rehearing allowed. See opinion, p. 47, post. 
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ceedings in accordance with the opinion. Evidently noth- 
ing consistent with this decision and having a tendency to 
enlarge the recovery of the defendant could have properly 
been shown in such further proceedings, except some trans- 
action or transactions occurring subsequently to the date 
of the rendition of the decree of partition and of the giving 
of the bond, and tending to discharge the estoppel. 

There was, however, a new trial in the district court 
upon the same pleadings as formerly, in the course of 
which evidence was produced, and inquiries were gone 
into, tending to impeach the decree in partition by showing 
that it was mistakenly or inadvertently procured, and that 
it is inequitable and unjust to the extent of two-ninths of 
the fund, one each of which was represented by Henry 
Cannon and Smith Cannon. This investigation, which 
was conducted in spite of the protest of the plaintiffs who 
insisted upon a judgment pursuant to the decision of this 
court, resulted in a judgment in their favor for three- 
ninths instead of five-ninths of the fund, one-ninth thereof, 
represented by Patience Curtis, having been voluntarily 
relinquished. How this result was reached is not to our 
minds entirely clear, but it is evident that it was by the 
consideration of matters of controversy merged in and fore- 
closed by the estoppels above mentioned, and which are, 
therefore, no longer proper subjects of judicial discussion. 
It is the established and necessary practice of this court 
that issues of law definitely decided upon error or appeal, 
cannot be relitigated in the district court in a subsequent 
trial of the same case. It is therefore recommended that 
the judgment of the district court be reversed, and that 
the cause be remanded, with instructions to ascertain five- 
ninths of the fund in controversy and render judgment 
therefor in conformity to the former opinion of this court. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
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court be reversed, and that the cause be remanded, with 
instructions to ascertain five-ninths of the fund in contro- 
versy and render judgment therefor in conformity to the 
former opinion of this court. 

REVERSED. 


The following opinion on rehearing was filed May 8, 
1905. Judgment of reversal adhered to: 


OLDHAM, C. 


A rehearing was granted in this case for a further ex- 
amination of the questions decided by this court at its 
first hearing in the opinion delivered by Hastin6s, C., and 
reported in 67 Neb. 183. 

It is contended by counsel for defendants in error that 
the effect of this opinion was to reverse and remand the 
former judgment of the district court for a new trial of 
all the issues in that court; and it is contended on the 
other hand by counsel for plaintiffs in error that the effect 
of this decision was a final determination from the evi- 
dence that defendant Zutavern was the owner of three- 
ninths of the reversion of the dower interest in contro- 
versy, and no more, and that the court erred in permitting 
a trial of the issues that had been finally determined on 
the suit in partition on which the right to maintain this 
action was founded. 

A careful review of the opinion delivered by HASTINGs, 
C., supra, shows that the questions therein finally de- 
termined are that defendant Zutavern and his sureties are 
estopped from denying the recitals in the bond sued upon; 
that at the time the bond was entered into Zutavern 
claimed no interest except the dower and three-ninths of 
the reversion in the dower right; and that the partition 
decree is conclusive on Zutavern as to his holding any 
other right or claim in the land at the time the decree was 
entered, and that the only right that Zutavern claims to 
have acquired since the decree in partition is an additional 
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one-ninth interest, which he obtained by quitclaim deed 
from Mrs. Patience Curtis. The opinion also held that 
it was plainly the intention of the court at the time the 
money was turned over to Zutavern and the bond taken 
for its repayment on the death of Mrs. Platt, that the 
money should be paid back after her death and be divided 
in accordance with the partition decree; and the opinion 
further held that it was proper to permit defendant Zuta- 
vern to show the acquisition from Mrs. Patience Curtis of 
her one-ninth interest in the reversion of the dower after 
the decree of partition. The opinion concludes as follows: 

“Tt having been concluded that Zutavern is estopped by 
the decree and the bond given under it from claiming more 
than three-ninths of this land, it follows that the other 
parties to that action, who were makers of these deeds, are 
also estopped. It must be held, as to them, conclusive 
that at the time of the partition proceedings Autavern held 
absolutely the dower interest and the three-ninths of the 
fee title. He therefore must be allowed to have that three- 
ninths of the reversion of this fund which is derived from 
the sale of his three-ninths of the land. It is believed, 
therefore, that the heirs of Blufcerd Cannon are entitled to 
recover six-ninths of this fund by their joint action, unless 
Patience Curtis is found to have assigned to Zutavern her 
original one-ninth of it; that the one-ninth of it belonging 
to Charles Henry Cannon in his lifetime, if} he is dead 
without leaving a will, should go to the plaintiffs jointly; 
and that Benjamin Cannon, Katie Jones and Cora Jones 
should receive their portion of this one-ninth. As to Pa- 
tience Curtis, the question of whether or not she has as- 
signed her reversionary interest to Zutavern since the par- 
tion proceedings should be determined.” 

As we are compelled to view this opinion, it left but one 
question to be determined on a rehearing of the cause, and 
that was the question as to whether or not Patience Curtis 
had assigned her reversionary interest to Zutavern after 
the partition proceedings had been determined. This was 
the view of the case taken by Mr. Commissioner AMES 
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when the second opinion, reported, ante, p. 45, was de- 
livered. At the last hearing in the district court it was 
determined that Patience Curtis had in fact assigned her 
reversionary interest to defendant Zutavern afier the par- 
tition decree. This finding of the district court was not 
disturbed in the opinion, and the cause was remanded, 
with directions to the district court to ascertain the value 
of five-ninths of the fund in controversy and render judg- 
ment therefor. After a further examination of the ques- 
tions involved, we think this opinion is right and recom- 
mend that it be adhered to. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former opinion is adhered to. 


REVERSED. 


NEW OMAHA THOMSON-HOUSTON ELECTRIC LIGHT Com- 
PANY V. CARRIE M. BENDSEN, ADMINISTRATRIX. 
Finep January 56,1905. No. 12,341. 
Decision followed. New Omaha Thomson-Houston Electric Light Co. 


v. Anderson, p. 84, post, followed. 


Error to the district court for Douglas county: Irvine 
F, Baxter, JUDGE. Reversed. 


W. W. Morsman, for plaintiff in error. 


Charles M. Harl, contra. 


OLDHAM, C. 


The facts in this case are identical with those in the 

‘ease of New Omaha Thomson-Houston Electric Light Co. 

v. Fred Anderson, Administrator of the Estate of Charles 

Hopper, Deceased, post, p. 84. The intestate in this case 
7 
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met his death from the same cause and under the same 
conditions and surroundings as those occasioning the 
death of Charles Hopper, his fellow workman; conse- 
quently, this case should follow the decision recently an- 
nounced in that case. 

Hence, for the reasons set forth in the above cited case, 
we recommend that the judgment of the district court be 
reversed and the cause remanded. 


BARNES and PounpD, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 


REVERSED. 


EZEKIEL JOHNSTON V. PHELPS COUNTY FARMERS MUTUAL 
INSURANCE COMPANY, 


Finrep JANUARY 5, 1905. No. 13,652. 
Review. Action of the trial court in the exclusion of evidence ex- 


amined, and held not reversible error. 


Error to the district court for Phelps county: Ep L. 
ADAMS, JUDGE. Affirmed. 


James I. Rhea, R. T. Potter and J. L. McPheeley, for 
plaintiff in error. 


Shaffer & Clay and John M. Stewart, contra. 
OLDHAM, C. 


This is an action on a policy of insurance against fire 
issued by the Phelps County Farmers Mutual Insurance 
Company, on the property of plaintiff on December 31, 
1892. The cause comes here a third time for review by 
this court. The first opinion was rendered on November 
20, 1901, by PouND, C., and is reported in 63 Neb, 21. 
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All the issues arising on the pleadings and the evidence 
adduced at the first trial of the cause in the district court 
aie carefully reviewed in this opinion, and, because the 
district couit at the first hearing had directed a verdict 
for defendant insurance company, when the evidence 
tended to show that all the property covered by plaintiffs 
policy had been destroyed by the fire, we held that the 
acceptance of assessments from plaintiff after his loss 
were inconsistent with any other theory than that of a 
waiver of plaintiff’s default in paying assessment num- 
bered one, of which he had notice long prior to the loss. 

At the second trial of the cause in the district court, the 
defendant insurance company adduced evidence showing 
conclusively that all the property covered by plaintiffs 
policy of insurance was not destroyed by the fire, and that 
he had paid his subsequent assessments and the one of 
which he was in arrears at the time of the fire, with full 
knowledge that the company insisted on the forfeiture of 
the policy for the time that he was in arrears; and this 
being a right reserved in the policy, we held on a second 
hearing in this court, in an opinion reported in 66 Neb. 
590, that it was error under this proof to direct a verdict 
in favor of plaintiff, although there was no dispute as to 
the amount of the loss sustained. On a third trial of the 
cause, under evidence substantially the same as that con- 
tained in the record at the second hearing of the cause in 
this court, the trial judge directed a verdict for defendant, 
and plaintiff again brings error to this court. 

Now, before considering plaintiff’s numerous allega- 
tions of error, it is well to take a retrospective view of this 
cause in the light of our former decisions, and determine 
what, if any, questions now arising have already been 
determined in such a manner as to be controlled by the 
rule of “the law of the case.” At the first hearing it was 
determined that, if all plaintiff’s property covered by the 
policy was destroyed by the fire, the acceptance of sub- 
sequent assessments by the company amounted to a waiver 
of his default in the payment of his first assessment. At 
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the second review in this court it was held that the first as- 
sessment on which plaintiff was in default at the time of 
his fire had been legally and properly made, and that 
plaintiff had had sufficient notice of this assessment, and 
that under the by-laws and the conditions of his policy the 
company was not liable unless this default had been 
waived. We also held that under the evidence then ad- 
duced there was property remaining on plaintiff’s farm 
after the fire, to which the policy attached, sufficient to 
constitute a consideration for his payments of subsequent 
assessments. Now, unless new evidence was introduced 
at the third trial sufficient to overcome defendant’s proof 
that the property covered by its policy was not all de- 
stroyed by the fire, the trial court plainly followed the 
opinion last rendered in directing a verdict for defendant. 
As before set forth, the evidence admitted at the last trial 
was substantially the same as that contained in the bill 
of exceptions of the second trial, and, consequently, unless 
the court erred in excluding the additional testimony 
offered by plaintiff, his judgment is right and should be 
affirmed. 

To reach a proper conclusion on the action of the trial 
court in excluding the new evidence offered by plaintiff 
at the last hearing, it is necessary to examine the descrip- 
tion of the property insured under the policy and applica- 
tion. These conditions are as follows: 

“The application provides: ‘Horses, mules, colts, cat- 
tle, wagons, buggies and harness iusured on the premises 
and also when temporarily removed from the premises.’ 
The policy provides as follows: “lhe above named com- 
pany agrees to insure Ezekiel Johnston * * * against loss 
or damage by fire or lightning to the amount of $2,165 on 
the following described property for the term of five years 
from noon on Dec. 31, 1892. * * * On farm implements 
and machinery, $200; on wagons, buggies and harness, 
$100; on grain in granary, crib or dwelling, $1,000; on 
hay, $200; situated on sec. 27, twp. 5, range 18, Phelps 
county, Neb.’” 
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At the last as at the second hearing of this cause it was 
conclusively shown that after the fire plaintiff had left on 
the premises numerous farming implements and a 
quantity of grain in one of the granaries, which was not 
destroyed by the fire, and that he moved another barn on 
the premises in which he kept farming implements, grain, 
harness and other property of the kind and quality covered 
by his policy. For the purpose of rebutting this testi- 
mony, plaintiff offered to prove by his own evidence that, 
when he took out his policy of insurance with the defend- 
ant company, he had insurance in another company on 
the grain in the granary which was not burned; and that 
he only intended to insure the grain which was contained 
in the granary and barn that were destroyed by the fire. 
He also offered to prove that there was no danger of de- 
struction by fire and lightning on the wagons and farm 
implements not contained in the barn or granary. He 
likewise offered to prove by the secretary of defendant 
company that, when the policy was taken, this witness was 
present and only inspected the grain and farm implements 
that were contained in the barn and granary that were 
destroyed by the fire. Now, by an examination of the con- 
ditions of the policy it is apparent that the insurance on 
farm implements and machinery, wagons, buggies, har- 
ness and hay, was not conditioned upon either being con- 
tained in any building, and that the insurance on grain 
attached to all that was contained in any granary, crib, 
or dwelling situated on the premises described in the 
policy. The policy was what is commonly called a blanket 
policy, not intended to apply specifically to any particular 
number of bushels of grain that might have been in any 
particular granary at the time the policy was written, but 
to continue on this class of property; even though replaced 
by other of a similar specie, during the entire term of the 
policy. In the case of State Ins. Co. v. Schreck, 27 Neb. 
527, the court in construing a similar policy said: “Under 
the plain sense of the policy, had the property been re- 
placed by other of the same kind and species, there could be 
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no doubt of plaintiff’s liability in case of loss.” In this 
view of the case, we do not think that the admission of the 
testimony excluded could have changed the result in any 
manner, as grain raised any year on the place and placed 
in any granary, crib or house on the premises would have 
been and was protected by this policy the same as that 
contained in one particular crib at the time the policy was 
written. There was no complaint in the petition that the 
policy did not conform to the contract between plaintiff 
and defendant. Consequently, the evidence could not 
have been admitted for the purpose of changing the un- 
ambiguous conditions of the policy sued upon. We are 
therefore of opinion that the learned trial court was 
justified in directing a verdict for defendant, and we rec- 
ommend that the judgment of the trial court be affirmed. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CITY OF WAHOO V. EZER NETHAWAY ET AL, 
Finrep January 5,1905. No. 13,689. 


1. Title by Adverse Possession. Prior to the passage of chapter 79, 

Jaws of 1899, title by adverse possession could be established in 

lands owned by a municipal corporation the same as in those 
owned by a private individual. 


2. Decision: OveRRULING. In order to overrule a former decision de- 
liberately made, the supreme court should be convinced not merely 
that the case was wrongly decided, but that less injury will 
result from overruling than from following it. 


Error to the district court for Saunders county: 
SAMUEL H. SoRNBORGER, JUDGE. Affirmed. 
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J. H. Wilson and Charles H. Slama, for plaintiff in 
error. 


B. HE. Hendricks, contra. 


OLDHAM, C, 


This was an action in ejectment instituted by the plain- 
tiff, City of Wahoo, to recover a portion of two of its 
streets occupied by the defendants. At the trial of the 
cause in the court below, a jury was waived by consent of 
the parties and a trial had to the court, where a judgment 
was rendered in favor of defendznts, and plaintiff brings 
error to this court. 7 

The testimony clearly establishes that defendants, who 
are husband and wife, had been in possession of the prop- 
erty in dispute for more than 10 years prior to the passage 
of chapter 79, laws of 1899; that the premises had been 
inclosed with a fractional block on which defendants 
resided and occupied as their homestead, and that they 
had been cultivated in shrubbery, garden and ornamental 
trees within such inclosure from the year 1885, as before 
stated for more than 10 years before the passage of the 
act of 1899. 

It is conceded in the brief of plaintiff in error that the 
judgment of the trial court is in harmony with the rule 
laid down by this court in Schock v. falls City, 31 Neb. 
599; Lewis v. Baker, 39 Neb. 636; Afeyer v. City of Lin- 
coln, 33 Neb. 566, and Webster v. City of Lincoln, 56 Neb. 
502; but counsel say that, feeling “that the rule laid down 
in these cases is too harsh, they desire to urge its modifica- 
tion in the case at bar.” While it is true that decisions of 
courts of last resort in other jurisdictions, and opinions 
of text writers cf eminent ability, are cited in opposition 
to the doctrine announced in these cases, yet it is equally 
true that these decisions are consistent with themselves, 
are founded on reason, and are likewise supported by ad- 
judications without the state from courts of learning and 
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ability. In this state prior to the passage of the act of 
1899, we held that the statute of limitations runs against 
the lands of a municipal corporation the same as against 
the lands of a private individual; and, in determining the 
question of title by adverse possession between a citizen 
and a municipality, we should apply the same rules as in 
determining a like controversy between private individ- 
uals. The reasons for this rule were well set forth by 
SULLIVAN, J., in Krueger v. Jenkins, 59 Neb. 641, when he 
said: 

“It would seem that there is in this state much reason 
for holding that incorporated cities should, in actions 
relating to their streets, be subject to the operation of the 
statute of limitations. They own in fee simple the streets, 
alleys and other public places within their corporate 
limits. See Compiled Statutes, 1899, ch. 14, art. I, secs. 
104, 106. They may maintain ejectment to recover pos- 
session of them; they may, speaking generally, vacate them 
either in whole or in part, The right is even given to sell 
and dispose of them, and apply the money derived from 
the sale to any legitimate municipal purpose. See Com- 
piled Statutes, 1899, ch. 14, art. I, sec. 77. In other words, 
municipal corporations are invested with a sort of pro- 
prietary interest in this class of property, and may be 
required, therefore, to guard it with the same degree of 
vigilance as that which is exacted of private owners. It 
is believed that the authorities are all agreed upon the 
proposition that as to property which is held in private 
ownership, and not upon public trusts, municipal cor- 
porations are on the same footing with private individuals 
and. equally affected by the limitation laws. See Powers 
v. City of Council Bluffs, 45 Ta. 652; Evans v. Erie County, 
66 Pa. 222; 2 Dillon, Municipal Corporations (8d ed.), 
676.” 

Now, while we may concede, for the sake of argument, 
that the rule adopted in this state which subjects the 
streets and alleys of a municipal corporation to the rav- 
ages of the statute of limitations is a doubtful rule on the 
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soundness of which the authorities differ, yet, we think, 
we would scarcely be justified in changing one doubtful 
rule for the purpose of establishing another not of itself 
free from doubt. We think, as recently announced by the 
supreme court of Michigan in McEvoy v. City of Sault 
Ste. Marie, 1386 Mich. 172, 98 N. W. 1006: 

“Before overruling a former decision deliberately made, 
the court should be convinced not merely that the case 
was wrongly decided, but that less injury will result from 
overruling than from following it.” 

Now, if any injury has resulted to the municipalities of 
this state by reason of the rule so long followed in this 
court, the possibility of a recurrence of such injury has 
been entirely removed by the passage of the act of 1899, 
which protects the streets and alleys of cities and villages 
from the operation of the statute of limitations. Conse- 
quently, we think that nothing of good could be accom- 
plished by now changing our former rule. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


Amgs and LerrTon, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


OXNARD Breet SUGAR COMPANY V. STATE OF NEBRASKA.* 
Futep January 56,1905. No. 13,995. 


1. Constitutional Law. Held, That chapter 1, laws of 1895, entitled 
“An act to provide for the encouragement of the manufacture 
of sugar and chicory and to provide a compensation therefor,” 
is in contravention of section 11, article III of the constitution, 
which provides: “No bill shall contain more than one subject, 
and the same shall be clearly expressed in its title.” 


* Rehearing denied. See opinion, p. 66, poet. 
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2, : OBLIGATION oF ConrracT. A moral obligation can never be 
deemed to rest upon the people of the state to discharge a con- 
tract made by the legislature in direct violation of the constitu- 


tion. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Charles F. Manderson, James HE. Kelby, Frank H. 
Gaines and Eduard R. Duffie, for plaintiff in error. - 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


OLDHAM, C. 


The plaintiff below, who is also plaintiff in error in this 
court, is the manufacturer of sugar from beets grown 
within this state. Its claim against the state is based on 
the provisions of chapter I, laws of 1895, entitled “An act 
to provide for the encouragement of the manufacture of 
sugar and chicory and to provide a compensation there- 
for,” passed March 29, 1895, by a constitutional majority, 
over the governor’s veto. Having complied with all the 
provisions of this act, it presented its claims for bounty 
to the auditor of the state, which were audited and ap- 
proved, and warrants drawn for the various amounts due 
plaintiff under this act. In the case of State v. Moore, 50 
Neb. 88, it was held by this court that claims for bounty 
could not be paid without a specific appropriation for 
such purpose. In this opinion, however, the validity of 
the claims was not considered. Plaintiff in error pre- 
sented its claims to the legislature at its session in 1903, 
asking that an appropriation be made for their payment. 
The house of representatives on April 2, 1903, passed a 
resolution reciting, among other things, the presentation 
of these claims for payment, and that “the validity of each 
of said claims, or the right to payment thereof, is ques- 
tioned,” and authorizing the plaintiff in error to prosecute 
an action against the state in the district court for Lan- 


° 
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caster county for the purpose of ascertaining and deter- 
mining said claims and the liability of the state for the 
payment thereof. After the passage of this resolution, 
plaintiff filed its petition in the district court for Lan- 
caster county, setting forth in detail its compliance with. 
all the provisions of chapter 1, laws of 1895, the filing of 
its claims with the auditor, the approval of the claims and 
the drawing of the warrants, countersigned by the treas- 
urer, and also alleging, by way of inducement, that plain- 
tiff had engaged in the manufacture of sugar, relying on 
the provisions of this act, and had paid the minimum of 
$5 a ton, required by the act, for bects raised in the state, 
from which sugar was manufactured, when it could have 
procured such beets for the sum of $4 a ton. To this peti- 
tion the state interposed a demurrer, for the reason that 
chapter 1, laws of 1895, is unconstitutional and in con- 
travention of section 11, article III, cf the constitution of 
the state of Nebraska, in that it embraces two separate 
and distinct subjects in one act; and also because the ob- 
ject of such act was not a public object, nor such an object 
as the legislature of the state had power to aid by the 
appropriation of the public revenue, or the promise of 
such appropriation. This demurrer was sustained by the 
trial court, and plaintiff electing to stand on its petition, 
judgment was entered dismissing the petition; and from 
this judgment plaintiff has taken error to this court. 
The only objection to the constitutionality of the act 
in controversy which it will be necessary to examine is 
that it is in contravention of so much of section 11, article 
III of the constitution, as provides that “No bill shall 
contain more than one subject, and the same shall be 
clearly expressed in its title.” In considering this con- 
stitutional restriction upon legislative power, it is well to 
remember that this court has followed the trend of the 
best considered cases in other states, and held it manda- 
tory and not directory in its nature. Referring to this 
provision of the constitution we said in the case of Kansas 
City & O. R. Co. v. Frey, 30 Neb. 790: 
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“The object of the framers of the constitution was not 
to embarrass legislation by making laws unnecessarily 
restrictive in their scope and operation, and thus greatly 
multiply their number, but it was intended that a pro- 
posed measure should stand upon its own merits, and that 
the several members of the legislature should be apprised 
of the purpose of the act when called upon to support or 
oppose it; in other words, members were prohibited from 
joining two or more bills together in order that the friends 
of the several bills may combine an‘ pass them.” 

Again in the case of Trumble v. Trumble, 37 Neb. 340, 
“IRVINE, C., in an able and exhaustive opinion in which the 
former decisions of this court were considered, said: 

“Ts this act within the inhibition of that clause of the 
constitution providing that no bill shall contain more 
than one subject? This question is in most cases sur- 
rounded with difficulty. As was said in Kansas City & O. 
R. Co. v. Frey, 30 Neb. 790, this clause of the constitution 
‘was never designed to place the legislature in a strait 
jacket and prevent it from passing laws having but one 
object under an appropriate title. Provided the object of 
the law be single the whole law may be embraced in a 
single enactment, although it may require any number 
of details to accomplish the object. The purpose of the 
constitutional inhibition upon the other hand was to 
require each proposed measure to stand upon its own 
merits, and to apprise the members of the legislature of 
the purpose of the act when called upon to support or 
oppose it, and perhaps a still stronger purpose was to 
prohibit the joining of several measures in one act in 
order to combine the friends of each measure and pass the 
bill as a whole, where probably a majority could not be 
procured in favor of any one of its different objects.” 

On the other hand, in the case of Hopkins v. Scott, 38 
Neb. 661, in discussing the validity of chapter 50, laws of 
1891, relating to the keeping of state and county funds, we 
said : 

“It is urged that the act of 1891 is unconstitutional, as 
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containing more than one subject. The act provided both 
for the depositing of state funds and for the depositing of 
county funds and it is contended that each of these forms a 
separate subject of legislation. The general object of the - 
act is to provide for the safe custody of public funds, and 
it seems to us that this is a single subject of legislation, 
whether the funds are state or county. The object of the 
act is plainly expressed in its title, and the combination 
of provisions in regard to both state and county funds 
presents none of those objections which influenced the 
adoption of the constitutional inhibition against uniting 
two or more subjects in a single act.” 

In Van Horn v. State, 46 Neb. 62, in which the validity 
of chapter 32, laws of 1895, providing for township or- 
ganization, had been assailed as containing more than one 
subject, it was said: ; 

“Tt has always been said that the legislature might 
choose for itself its manner of legislation, and that an act, 
no matter how comprehensive, would be valid providing a 
single main purpose was held in view, and nothing em- 
braced in the act except what was naturally connected 
with and incidental to that purpose. Thus, in State v. 
Page, 12 Neb. 386, the act of 1879, already referred to, 
entitled ‘An act concerning counties and county officers,’ 
was held to contain but one subject because it had ‘but one 
general object’ fairly expressed in the title, although this 
act contained a complete scheme of county government, 
and so operated as to materially change the law on other 
subjects related thereto.” 

Also in the recent case of Wenham v. State, 65 Neb. 394, 
we held that “An act to regulate and limit the hours of 
employment of females in manufacturing, mechanical and 
mercantile establishments, hotels and restaurants; to 
provide for its enforcement and a penalty for its viola- . 
tion,” was not obnoxious to the objection that it con- 
tained more than one subject. 

We do not think that there is any serious conflict in 
these decisions. The rule established is that, if the title 
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fairly expresses a general purpose, then all matters fairly 
and reasonably connected therewith, and all measures 
which facilitate its accomplishment, constitute but a single 
subject. City of Grand Rapids v. Burlingame, 93 Mich. 
469, 53 N. W. 620. For instance, in Hopkins v. Scott, 
supra, the general purpose of the act, as set forth in the 
excerpt quoted from the opinion, is to provide for the safe 
keeping of public funds, and state and county funds being 
each a specie of this genus are included within the title. 
In Van Horn v. State, supra, the object of the act was to 
provide a system of local government by township organi- 
zation; consequently, all the means by which this object 
was to be accomplished were properly connected with this 
title. In Wenham v. State, supra, the act construed was 
a police regulation for the protection of female employees 
and the different places of employment named in the title 
were closely and logically connected with the subject of 
the act, and the penalties prescribed were but the means by 
which the act was made effective. 

Now the question is, does chapter 1, laws of 1895, pre- 
sent two separate and distinct subjects for the bounty of 
the state, or does it contain a comprehensive generic title 
to which both objects of the bounty are germane? It will 
be noticed that the title of the act is “An act to provide 
for the encouragement of the manufacture of sugar and 
chicory and to provide a compensation therefor.” The 
first section provides: “That there shall be paid out of 
the state treasury to any person, firm or corporation en- 
_ gaged in the manufacture of sugar in this state from 
beets, sorghum or other sugar yielding canes or plants 
grown in Nebraska, the sum,” etc. The second, third and 
fourth sections of the act are all germane to the title of 
the manufacture of sugar, and provide the means and con- 
ditions under which the bounty shall be paid. The fifth 
section of the act provides: “That there shall be paid out 
of the state treasury to any person, firm, or corporation 
engaged in the manufacture of chicory in the state from 
chicory beets or plants grown in Nebraska, the sum,” etc. 
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The sixth and seventh sections are germane to the manu- 
facture of chicory, and provide the means of carrying the 
act into effect. Sections cight and nine of the act apply 
to both sugar and chicory., 

It is said in the brief of the able counsel for plaintiff in 
error that the subject matter before the legislature was 
“to encourage the production of sugar and chicory from 
certain agricultural products, and as a result to provide 
a remunerative and stable market for our farming popula- 
tion for such products.” In our judgment, if this was the 
object of the legislation, such object is not fairly expressed 
by the title of the act. For the title refers to the en- 
couragement of the manufacture of sugar and chicory, and 
the body of the act provides that they shall be mannfac- 
tured from plants or beets grown in the state. While we 
regard the question of the policy of the act as one for 
legislative rather than judicial determination, yet we can- 
not but be impressed from both the language of the act 
and from the manner of its passage that it contains two 
separate and distinct subjects, and aims at two distinct 
objects. If the act had provided for encouraging the man- 
ufacture of beets grown in this state into sugar or 
chicory, we would be inclined to say that the act con- 
tained but a single subject, which was the manufacturing 
of beets into sugar and that both the chicory and sugar beet 
could be fairly embraced within the title. But this is 
neither the subject nor the condition of the act. It at- 
tempts to provide a bounty for sugar manufactured either 
from beets, sugar cane, or any other sugar producing plant 
raised in the state, and in the same act to provide a bounty 
for chicory either from chicory beets or from plants raised 
in the state. There is no such close relation between the 
manufacture of sugar and the manufacture of chicory as 
to say that provisions for the encouragement of the manu- 
facture of the one are the means by which the encourage- 
ment of the other is logically accomplished. While there 
is always a remote connection between the manufacture of 
articles consumed as food stuffs and beverages, yet there 
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is not such an inseparable relation as to make the one 
dependent upon the other. The use of sugar as a food 
product is so universal in all conditions of life that it is 
regarded aS a primary necessity. On the other hand, 
chicory is a plant cultivated in various parts of Europe 
and the United States, at first, for the medicinal proper- 
ties contained in its roots, which contain many similar 
qualities to the roots of the dandelion. Later, its produc- 
tion has been encouraged for the purpose of its use as a 
beverage as a substitute for or in a mixture with coffee. 
The process of manufacturing chicory is by roasting its 
roots in iron cylinders, which are kept revolving as in the 
roasting of coffee. While it might be said that the manu- 
facture of chicory and its use as a beverage tend to in- 
crease the demand for sugar, yet the same could be said 
of another beverage in common use, which can be manu- 
factured by distillation from corn or rye raised within 
the state of Nebraska. But, as a matter of fact, the use 
of sugar with either of these beverages, while frequently 
indulged in, is not essential to their full enjoyment. Now, 
it seems to us that the purpose of the inhibition of section 
11, article III of the constitution, being to require every 
enactment to stand or fall on its own merits or want of 
merit, and to prevent omnibus legislation, is aimed di- 
rectly at just such measures as this. When the act in 
controversy was introduced in the house it only provided 
for encouraging the manufacture of sugar, and in this 
form it passed the house; when it went to the senate it 
was amended by adding sections 5, 6 and 7, which pro- 
vided for the encouragement of the manufacture of chicory. 
While the senate amendment was subsequently passed by— 
the house, and while the measure as amended passed both 
bodies later, over the veto of the governor, we cannot 
escape the conclusion that the friends of the manufacture 
of each of these different products were gathered to- 
gether for a common fight for the bill in this omnibus 
form, when, perhaps, a provision for the encouragement of 
either standing on its own merits might have failed of 
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passage. People v. Denahy, 20 Mich. 349; State v. Harri- 
son, 11 La. Ann. 722; Skinner v. Wilhelm, 63 Mich. 568, 
30 N. W. 311; Jn re House Bill 168, 21 Colo. 46, 39 Pace. 
1096. 

But it is urged by counsel for plaintiff that, even if the 
statute under which its claims are made is unconstitu- 
tional for any reason, there is still a moral and equitable 
duty resting upon the legislature to pay the bounty, and 
this contention seems to receive some support in the 
language used by Peckham, J., in the case of United 
States v. Realty Co., 163 U.S. 427. While recognizing the 
high standard of the tribunal from which the decision 
comes, as well as the great learning of the author of the 
opinion, we are still unable to give our assent to this doc- 
trine. We are unable to understand any principle cither 
of equity or good conscience that should estop the people 
of the state of Nebraska by an unauthorized act of the 
legislative department of their government, especially 
when such act is attempted to be enforced in the face of a 
direct prohibition in the constitution or basic law adopted 
by the people. An unconstitutional statute is a legal still- 
birth, which neither moves, nor breathes, nor holds out 
any sign of life. It is a form without one vital spark; it 
is wholly dead from the moment of its conception, and no 
right either legal or equitable arises from such an inani- 
mate thing. In discussing United States v. Realty Co., 
supra, and the principle it is cited to support, it was said 
by the supreme court of Minnesota in the case of Min- 
nesota Sugar Co. v. Iverson, 91 Minn. 30, 97 N. W. 454: 
“The claim is made that the state is under a moral obliga- 
tion to pay this bounty, and reliance is placed upon United 
States v. Realty Co., 163 U. S. 427, 41 L. ed. 215, 16 Sup. 
Ct. Rep. 1120. There the court declined to pass upon the 
question whether the original legislation—the congres- 
sional bounty act—was constitutional, but assumed, for 
the purposes of the decision, that it was not. The case 
has been very severely criticised, and we are unable to find 
any other in which it has been held that the unconstitu- 
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tional act of a legislative body is any justification in law 
for any action or non-action.” 

We are therefore of opinion that the learned trial court 
was right in sustaining the demurrer to plaintiff’s peti- 
tion, and we recommend that the judgment be affirmed. 


AMES and Lrerron, CC., concur. 


By the Court: JT*or the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on motion for rehearing was filed 
November 11, 1905. Rehearing denied: 


1. Legislative Powers. The legislature cannot appropriate or pledge 
the public money for private purposes. 

2. Constitutional Law. Chapter 1 of the laws of 1895, entitled “An 
act to provide for the encouragement of the manufacture of sugar 
and chicory and to provide a compensation therefor,” is uncon- 
stitutional and void. 

3.. Bounties: OBLIGATION oF STaTe. The statute offering a bounty for 
the manufacture of sugar and chicory being unconstitutional 
because of lack of power on the part of the legislature to ap- 
propriate money for such purpdse, the fact that the manufacturers 
paid larger prices for their products to the producers of beets 
from which to manufacture these articles, relying upon this stat- 
ute for remuneration, will not create in favor ef such manu- 
facturers any obligation against the state. 


SEDGWICK, J. 


Because of doubts as to the correctness of the opinion 
in this case ante, p. 57, oral argument was heard upon 
the motion for rehearing, and new and exhaustive briefs 
have been filed. Upon the cdnstitutional point mainly 
discussed in the opinion we are inclined to think that we 
were wrong. It was said in that opinion: 

“The rule established is that, if the title fairly ex- 
presses a general purpose then all matters fairly and 


reasonably connected therewith, and all measures which 
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facilitate its accomplishment constitute but a single sub- 
ject.” 

The title of the act in question is “An act to provide 
for the encouragement of the manufacture of sugar and 
chicory and to provide a compensation therefor.” It is 
not accurately quoted in the former opinion. This court 
has generally held to the rule that no act of the legislature 
will be held unconstitutional unless it is manifestly so. 
All doubts will be resolved in favor of the constitutionality 
of an act of the legislature. We think that, under the 
rule above quoted from the former opinion, it is not so 
clear that two subjects are involved in the statute within 
the meaning of the constitutional provision as to require 
us to hold the act unconstitutional for that reason. The 
manifest object of the legislature in encouraging the 
manufacture of sugar and chicory was, as stated in the 
brief of counsel, “to build up manufacturing industries in 
the state which would help to develop our natural re- 
sources,” and so diversify “our pursuits, as well as our 
products.” We think that the legislators must have 
understood from this title that this was the purpose of the 
legislation. The former holding upon this subject, then, 
was wrong. 

2. Another question presented is as to the power of the 
legislature to appropriate the public money for such pur- 
poses. It is the province of the legislature to determine 
matters of policy. In appropriating the public funds, if 
there is reason for doubt or argument as to whether the 
purpose for which the appropriation is made is a public 
or a private purpose, and reasonable men might differ in 
regard to it, it is generally held that the matter is for the 
legislature; and to our minds this is the only reasonable 
conclusion. We have had much difficulty with the ques- 
tion presented here. We have, however, been aided by the 
discussion of the courts of some of our sister states upon 
this precise question. In Michigan, under a constitutional 
provision similar to ours, the legislature attempted to ap- 
propriate the public money to encourage the production 
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of sugar, and the supreme court of that state upon 
thorough investigation and careful reasoning determined 
that the purpose of the appropriation was not a public 
one, and held the legislation unconstitutional. Wichigan 
Sugar Co. v. Auditor General, 124 Mich. 674, 88 N. W. 
625. Following this decision the supreme court of Min- 
nesota, in Winnesota Sugar Co. v. Iverson, 91 Minn. 30, 97 
N. W. 454, held similar legislation unconstitutional for 
the same reason. The circuit court of appeals of the 
United States for the eighth circuit has announced the 
same conclusion. Tn Dodge v. Mission Township, 107 
Fed. 827, Judge Sanborn, speaking for the court, gives 
strong reasons for concluding that the cnconragement of 
the manufacture of sugar is not a public purpose for 
which the legislature may appropriate the public money, 
and concludes that such legislation is unconstitutional. 
The legislature cannot appropriate the public moneys of 
the state to encourage private enterprises. The manufac- 
turing of sugar and chicory is a private enterprise, and 
the public money or credit cannot be given or loaned in 
aid of any individual, association or corporation carrying 
on such enterprises. Const., art. XIT, sec. 3. 

3. It is contended in the brief that, though the statute 
be held unconstitutional, still there is a moral obligation 
resting upon the state to pay the claim. The argument is 
that the purpose of the legislature was to pay to the farm- 
ers who raised the beets a bounty, and that the sugar com- 
pany was only the intermediary for so doing, and relying 
upon this legislation, the sugar company paid thousands 
of dollars to the farmers, supposing that the state had 
requested them to do so upon the agreement of the state 
to repay the sugar company. This it is claimed raises a 
moral obligation on the part of the state to repay the 
company. This argument would be very forcible if the 
company had paid to the farmers money which the state 
could be either legally or morally obligated to pay them. 
But, since it was unlawful for the state to pay this money 
to the farmers, and the state was not and could not be 


Vou. 73] JANUARY TERM, 1905. 69 


Norfolk Beet Sugar Co. v. State 


under any obligation, legally or morally, to do so, the 
sugar company could not place the state under obligation 
to it by making.such payments to the farmers. It seems 
to us that the reasoning in United States v. Realty Co., 
163 U.S. 427, 16 Sup. Ct. Rep. 1120, 41 L. ed. 215, which 
is a case much relied upon, is not satisfactory and con- 
clusive upon this point. Other courts have refused to 
follow it, as appears from the cases above cited. 

It follows that the conclusion formerly reached is right, 


and the motion for rehearing is 2 
OVERRULED, 


NORFOLK BEET SUGAR COMPANY V. STATE OF NEBRASKA. 
FILED JANUARY 5,1905. No. 13,996. 


" Decision Followed. Oxnard Beet Sugar Co. v. State, ante, p. 57, fol- 
lowed. 


Error to the district court for Lancaster county: Lin- 
. COLN Frost, JupGe. Affirmed. 


Charles F. Manderson, James EB. Kelby, Frank H. 
Gaines and Hdward R. Duffie, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


OLDHAM, C. 


This is a companion case with Oxnard Beet Sugar Co. vw. 
State, ante, p. 57, alleging a claim for bounty under the 
same act. The petitions are similar, and a demurrer was 
sustained by the court below in each. In this court the 
cases were argued together; consequently, for the reasons 
stated in Oxnard Beet Sugar Co. v. State, supra, the judg- 
ment of the trial court should be affirmed. 


AMES and Letron, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


GEORGE B. FRANCE V. WILLIAM HOHNBAUM ET AL.* 
Finep JANUARY 5,1905. No. 13,641. 


1. Homestead: Liens: PrioriTtmes. Where a mortgage lien exists upon 
a tract of land claimed as a homestead, and the mortgage debt 
is paid with the proceeds arising from a loan secured by a new 
mortgage on the same land, the interest of the claimant in the 
land being less than $2,000 in value in excess of the original 
mortgage debt, a judgment of a county court, a transcript of 
which was filed in the office of the clerk of the district court 
while the old mortgage was in force, is not a lien on the premises 
superior to that created by the new mortgage. 


2. 


: APPRAISEMENT. Where a creditor files a petition under the 
statute for the appointment of appraisers to set aside a home- 
stead, it is not error to allow the homestead claimant to file an 
answer and to contest the question whether the value of the 
homestead exceeds the amount of the homestead exemption before 
appraisers are appointed. If the court in such case finds that the 
value does not exceed the exemption it is entirely proper to 
refuse to appoint appraisers. 


Error to the district court for York county: SAMUEL 
H. SORNBORGER, JUDGE. Affirmed. 


George B. France and Meeker & Wray, for plaintiff in 
error. 


I. C. Power and Gilbert Bros., contra, 


LETTON, C. 

This is an error proceeding brought to review a judg- 
ment of the district court for York county refusing to ap- 
point appraisers to set off the homestead of defendant in 

* Rehearing denied. See opinion, p. 74, post. 


VOL. 73] JANUARY TERM, 1905. ral 


France v. Hohnbanum. 


error. The facts are as follows: On May 10, 1888, plain- 
tiff in error recovered a judgment against defendant in 
error in the county court of York county, a transcript of 
which was filed in the office of the clerk of the district 
court for that county on the 12th of the same month. 
Executions were issued upon this judgment from time to 
time, but no levy made on account of no property being 
found, and the judgment was thus kept from becoming 
dormant. On August 6, 1903, an execution was issued on 
the judgment and was levied upon a 62-acre tract of land 
upon which the defendant in error resided as his home- 
stead. Plaintiff in error then filed his petition in the dis- 
trict court under the provisions of section 6 of the home- 
stead act (Ch. 36, Comp. St. 1908, Ann. St. 6205), praying 
for the appointment of appraisers to set aside the home- 
stead interest of the execution debtor. Notice was duly 
given of the time and place of the hearing, and before the 
hearing defendant in error filed an answer to the petition. 
A motion was made to strike the answer froin the files on 
the grounds that no answer is authorized in this proceed- 
ing, and that no trial should be had at this time, but the 
motion was overruled and exception taken. 

It appears that before the judgment of plaintiff in 
error was obtained 22 acres of the 62-acre tract which was 
claimed as a homestead, had been mortgaged to one Holt, 
and that the remaining {0 acres had been mortgaged 
to one Marvel. For convenience we will consider the 
29-acre tract and the 40-acre tract separately, though in 
fact they are contiguous and form one body of land on 
which defendant in error resides. On December 12, 1890, 
the Holt mortgage was foreclosed, plaintiff in error being 
a party to the proceedings; the court found due on the 
mortgage the sum of $925, with interest and costs; found 
the 22 acres to be of less value than $1,000; that it was a 
homestead, and that plaintiff in error’s judgment was not 
a lien on the same. Soon after this decree was rendered 
this tract was conveyed to one Miltner by defendant in 
crvror, Miltner on the 19th day of September, 1891, ex- 
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ecuted a mortgage to one Bowen, who lived in Illinois, for 
the sum of $1,000, and then reconveyed the premises to 
defendant in error. The money thus borrowed from 
Bowen was used to pay off the Holt decree on September 
28,1891. On January 9, 1900, defendant in error together 
with his son, who owned a small tract of land adjoining 
this, borrowed $1,800 from one Hummell, who also resided 
in Illinois, giving a mortgage covering the 22 acres and 
the son’s land also. This mortgage was recorded on Jan- 
uary 11, 1900. A release of the mortgage given to Bowen 
was executed in Illinois on December 30, 1899, but the 
testimony shows it was not delivered until the debt was 
paid with part of the money derived from the Hummell 
loan of $1,800, defendant in error testifying that it took 
$1,100 of that money to pay o the Bowen mortgage. The 
$1,800 mortgage to Hummell, of which defendant in error 
owed $1,100, was found to be a lien on the land by the 
district court, and we do not see how any other conclusion 
was possible. 

As to the 40-acre tract, in 1884, a mortgage loan was 
made to one Marvel by defendant in error on this part 
of the land. On June 4, 1896, this mortgage was fore- 
closed in an action to which plaintiff in error was a party, 
and the decree found due the plaintiff the sum of $800, 
with interest and costs; found premises to be a home- 
stead of less value than $2,000, and found that plaintiff 
in error’s judgment was not a lien on the same. On 
December 31, 1897, $550 was borrowed by defendant in 
error from Mr. Hummell, and this was used in paying off 
and satisfying the decree, which was satisfied of record 
January 8, 1898. A mortgage was given at the time of 
the loan to secure the payment-of the debt, which was 
still unpaid at the time of the hearing. 

From this statement it will be seen that at the time 
of the hearing there were valid liens existing against the 
land amounting to at least $1,660. A number of witnesses 
were examined as to the value of the premises. The trial 
court found the total value to be $3,100, and this finding 


VoL. 73] JANUARY TERM, 1905. 73 


France v. Hohnbaum. 


seems to be fair and just from the testimony. It is evi- 
dent therefore that unless the making of a new mortgage 
to pay off a prior one divested the defendant in error of 
his homestead rights, no ground existed for the appoint- 
ment of appraisers. It appears however that at no time 
were the premises free from a mortgage lien. A new one 
was created before the old was released. There was no 
time in which the lien of the judgment could interpose, 
if such a thing were possible at all, which we do not 
decide. The interest of the defendant in error has al- 
ways been less than $2,000 in the premises, and there 
was nothing in existence upon which the plaintiff could 
levy his execution. The action of the court in refusing 
to appoint appraisers therefore was proper. 

As to the assignment that the court erred in not strik- 
ing the answer from the files and in trying the issue as 
to homestead before the appointment: of appraisers, the 
statute requires the application to be made on a verified 
petition showing: (1) The fact that an execution has 
been levied on property which had been claimed as a 
homestead; (2) the name of the claimant; (3) that the 
value of the homestead exceeds the amount of the home- 
stead exemption. <A notice of the time and place of hear- 
ing is required to be served upon the claimant at least 
ten days before the hearing. At the hearing, upon proof 
of service and of the facts stated in the petition, the 
court shall appoint appraisers. It is necessary therefore 
for the creditor to prove at the hearing that the value of 
the homestead excecds the amount of the homestead ex- 
- emption. We see no reason why the claimant cannot 
contest the proof offered by the creditor, whether an 
unswer is filed or not. While there is no provision made 
in the statute for the filing of an answer, the manner of 
procedure is within the discretion of the district court, 
and unless an abnse of this discretion is shown a re- 
viewing court will uot interfere. If appraisers had been 
appointed who had reported their finding to the court, 
there is no doubt that the homestead claimant might 
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have filed objections to their report and had a hearing 
upon the same before it was confirmed. But he was not 
obliged to wait until the report came in, unless he so 
desired, if the court was willing to grant him a hearing 
before the appraisers were sent out. The action of the 
court in this instance seems to have been fair and proper, 
and designed to save the unnecessary expense of making 
an appraisement. 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: Yor the reasons stated in the foregoing 


opinion, the judgment of the district court is 
AFFIRMED, 


The following opinion on motion for rehearing was 
filed September 20, 1905. Rehearing denied: 


Homestead: LIENS: Priorities. Where the extent of the homestead 
and the value of the claimant’s: interest therein are less than 
that allowed him by law, a mortgage placed thereon after the 
rendition of a judgment against such claimant, for the purpose 
of paying off a prior mortgage, will not be affected by such 
judgment. 


BARNES, J. 


The questions involved in this case were decided by an 
opinion written by Mr. Commissioner LeTTon, ante, p. 70, 
where it was held that a certain judgment in favor of 
the plaintiff and against the defendants was not a lien on 
the defendants’ homestead superior to a mortgage, the 
proceeds of which were used to pay off another mortgage 
which was executed and recorded prior to the time the 
judgment was obtained; and that the court could refuse 
to appoint appraisers to appraise the defendants’ home- 
stead, which was sought to be subjected to execution 
sale, where it clearly appeared that such homestead did 
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not exceed 160 acres in extent, and that the defendants’ 
interest therein was less than $2,000. Plaintiff, having 
filed a motion for a rehearing, in his brief and on the oral 
argument contends that our decision conflicts with the 
rule announced in Beach v. Reed, 55 Neb. 605; Horbach 
v. Smiley, 54 Neb. 217, and Brown v. Campbell, 68 Neb. 
103. 

An examination shows that the question involved in 
Beach v. Reed was whether a decree of foreclosure should 
be reformed so as to include lands not embraced therein, 
and it was decided that a mortgagee who purchased real 
estate sold at judicial sale to satisfy the decree fore- 
closing his mortgage was not entitled to have the fore- 
closure decree and sheriff’s deed reformed so as to include 
therein lands not adjudged by the foreclosure decree to 
be subject to the lien of the mortgage. Incidentally it 
was said in the opinion that a debtor’s homestead exemp- 
tion is limited in quantity to two contiguous lots in an 
incorporated city, town or village; if ontside such cor- 
poration, 160 acres of land; and in either case in value 
to $2,000; and that a money judgment of the district 
court becomes a lien upon all of the lands of the debtor 
in the county, at least from the date of its rendition; and a 
mortgage executed upon such lands thereafter will not 
invest the mortgagee with a lien superior to the judg- 
ment for anything more than the debtor’s homestead 
interest. 

In Horbach v. Smiley, supra, it was held that under 
the homestead law of 1867 a judgment is a lien on the 
homestead, but that such lien cannot be enforced by 
execution so long as the premises are owned and occupied 
by a judgment debtor; but that the existing homestead 
act exempts from forced sale upon execution or attach- 
ment a homestead not exceeding in value $2,000; and a 
judgment, while the premises are impressed with the 
homestead character, is not a lien thereon, even after 
their sale and abandonment by the debtor; that under the 
present homestead law a judgment is a lien merely on 
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the debtor’s interest in lands occupied as a homestead in 
excess of $2,000. While in Brown v. Campbell, supra, it 
was held that the head of a family has a homestead right 
of the value of $2,000 in 160 acres of land owned and 
occupied by him as a homestead, which is not the subject 
of fraudulent alienation; that a conveyance of such home 
stead right will not be set aside as having been made in 
fraud of creditors. It was further held that, if there was 
a surplus in excess of the sum of $2,000 within the home- 
stead limits, a conveyance of such surplus can be set 
aside when made in fraud of creditors. 

So it appears that the direct question involved in this 
controversy did not arise in any of the foregoing cases. 
On the other hand it is provided by section 1, chapter 36, 
Compiled Statutes, 1903 (Ann. St. 6200): 

“A homestead not exceeding in value $2,000, consisting 
of the dwelling house in which the claimant resides, and 
its appurtenances, and the land on which the same is 
situated, not exceeding 160 acres of land, to be selected 
by the owner thereof, and not in any incorporated city or 
village, or instead thereof, at the option of the claimant, 
a qnantity of contiguous land not exceeding two lots 
within any incorporated city or village, * * * shall be 
exempt from judgment liens and from execution or forced 
sale.” 

The effect of this section is to preserve to the head of 
a family a homestead, not exceeding 160 acres of land, or 
two contiguous lots in any incorporated city or village, 
not exceeding in value $2,000, clear and free of judgment 
liens, and all other Jiens and incumbrances, unless placed 
thereou by the joint act of the husband and wife. Con- 
struing this act it was held in Hoy v. Anderson, 39 Neb. 
386, that the extent of a homestead is not to be deter- 
mined from the fee simple value of the land, but from 
the value of the homestead claimant’s interest therein. It 
appeared in that case that Anderson owned 160 acres of 
land in this state of the value of $2,800, upon which he 
resided with his family as a homestead; there was a valid . 
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mortgage on the premises to secure the payment of 1,200; 
subsequently to the giving of the mortgage, but while the 
land was occupied as a homestead, two judgments were 
obtained against Anderson, transcripts of which were 
duly filed in the district court for the county in which 
the real estate was situated. On these facts, the court 
said: 

“Applying the foregoing considerations to the case be- 
fore us, it is clear that Anderson’s interest in the land 
cannot be reached by an ordinary execution. The total 
value of the quarter section is but $2,800, and deducting 
therefrom $1,200, the amount of the mortgage, leaves 
Anderson’s interest less than $2,000. It follows that the 
transcripted judgments are not liens upon the real estate. 
* * * To hold otherwise would be against the spirit, if 
not the very letter, of our homestead law.” 

It was further held in effect that, in case Anderson 
should convey the property to another, in that event the 
judgments could not be satisfied out of it because Ander- 
son’s grantee, taking the land in the then existing condi- 
tions, would hold it free and clear of judgment liens. In 
Munson v. Carter, 40 Neb. 417, it appeared that a home- 
stead, which was exempt at and before the rendition of 
a judgment, was by mesne conveyances transferred from 
the judgment debtor to his wife. And it was held that 
the right of the wife to assert such homestead exemption 
was in no way affected by fraudulent intent with which 
either of the conveyances was given ov received. In 
Smith v. Neufeld, 57 Neb. 660, this court held that one 
rightfully in the possession of a homestead can maintain 
an action for the removal of the apparent lien of a judg- 
ment therefrom, on the theory that such lien, though only 
appurent, is a cloud upon his title. In Jlundt v. Hage- 
dorn, 49 Neb. 409, it was decided that our homestead act 
exempts to those persons within its provisions a home- 
stead not exceeding $2,000 in value over and above incum- 
brances, and that the exemption in such a case is deter- 
mined, not from the value of the fee simple title, but from 
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the value of the claimant’s interest in the premises. The 
foregoing decisions have been often approved and fol- 
lowed by us, and the principles announced therein have 
become a rule of property and the settled law of this 
state. 

Applying the foregoing rules, if a debtor has a right, 
so long as his homestead interest is within the statutory 
limits, to transfer ihe homestead absolutely unineum- 
bered by judgments that may be of record against him, he 
would have the right to execute mortgages on his home- 
stead for the purpose of taking up and paying off prior 
existing mortgages which would be superior to any judg- 
ments against him, and the lien of such new mortgages 
would be in no way impaired thereby. The evidence in 
the case at bar clearly shows that the value of the de- 
fendants’ homestead interests in the premises at no time 
since they purchased the property has approached the 
statutory limit; so, when the mortgages in question 
herein were executed thereon, they had a right to so in- 
cumber the homestead without regard to the plaintiff’s 
judgment. . Perhaps the reason of this rule, as heretofore 
stated, may not be entirely satisfactory to us, but the 
rule itself has been settled and established by such a long 
line of decisions that we do not feel at liberty at this tiine 
to change it. We conceive, however, that the principle 
on which these decisions rest is that the present home- 
stead act expressly provides that a judgment shall not. 
be a lien on the homestead of the judgment debtor; that 
is to say, it is not a lien on the land comprising such 
homestead so long as its extent is less than 160 acres of 
land, or two contiguous lots situated in an incorporated 
city or village, and his interest therein does not exceed 
the sum of $2,000. If a judgment is not a lien on the 
land embraced in the homestead of the judgement debtor, 
it, of course, is not a lien on his homestead interest 
therein. 

From the statement of the facts in this case it appears 
that the mortgages which the plaintiff claims are now 
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subsequent and inferior to the lien of his judgment were 
executed and placed on record at a time when the de- 
fendants’ interests in the homestead were less than $2,000, 
and at a time when no execution had been issued, and no 
attempt made to levy an execution upon the homestead. 
So there was no point of time when the plaintiff’s judg- 
ment could or did become a lien on the land, and there 
never was any excess which could in any manner be im- 
pressed with such a lien. Such being the conditions when 
the execution in question herein was issued and levied, 
there was nothing upon which a lien could be impressed, 
and the trial court could in its discretion refuse to make 
the needless expense of appraising the interests of the 
defendants in the premises. 

For the foregoing reasons, we are satisfied that our 
former opinion is right, and the plaintiff’s motion for a 
rehearing is therefore 

OVERRULED. 


NATHAN B. METCALF, APPELLANT, V. NANCY J. METCALF, 
APPELLEE. 


Finep JANUARY 5,1905. No. 13,686. 


1. Alimony. In awarding alimony the court should consider the con- 
dition, situation and standing of the parties, financially and other- 
wise, the duration of their marriage, the amount and value of 
the husband’s estate, the source from which it came and how 
far, if at all, the wife contributed thereto. 


2. Evidence examined by this criterion, and held that the amount of 
alimony awarded is not excessive. 


APPEAL to the district court for Webster county: Ep 
L. ADAMS, JUDGE. Affirmed. 


A. D. Ranney and Tibbets Bros. & Morey, for appel- 
lant. 


John C. Stevens, contra. 
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Lerron, C. 


This is an action for divorce brought by Nathan B. 
Metcalf agaimust Nancy J. Metcalf in the district court 
for Webster county. <A cross-petition was filed, praying 
for a divorce on the ground of cruelty. A divorce was 
granted the husband on account of desertion, but an al- 
lowance of $500 was made to the wife as alimony. Ap- 
pellant contends that the alimony allowed was excessive. 
The parties were married in 1877, in Towa, and resided 
there until the spring of 1893, when they moved to Ne- 
braska. When they were married they had very little 
property. The amount contributed by cach te the com- 
mon fund is somewhat in dispute, but the evidence shows 
that the husband had saved from $400 to $750, and that 
the wife had two cows, two pigs, feather beds, poultry 
and household furniture. No children were born to them. 
The plaintiff at his marriage invested all his money in a 
farm in Towa, aud, as the result of their joint labor and 
of the fortnnate results of his investments in Towa land, 
at the time he left Iowa he: sold his property there and 
realized somewhere from $7,580 to $10,000 in money, the 
testimony being conflicting as to the exact amount. He 
paid $6,500 for a farm in Webster county, Nebraska, to 
which the family moved, and he testifies he had about 
$500 left, while the wife testifies that they had figured 
it up before leaving Iowa, and had $10,000 to bring to 
Nebraska. When they moved to Nebraska the wife’s 
mother and sister came to live with them, and during the 
summer of 1893 dissensions occurred by reason of their 
presence in the home. In November, 1893, the plaintiff 
accused his mother-in-law of taking $200 in money which 
he claims he had brought to the house from the bank the 
day before. This she denied. He claims she struck him 
during the controversy, while this is contradicted by his 
wife who was present at the time. At all events, the 
plaintiff became so dissatisfied with her presence in the 
home that he procured a notice to quit to be served upon 
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her. She then left, but her daughter, defendant herein, 
insisted upon leaving if she did, and left with her. From 
that time the parties have lived apart. At the time of this 
separation a written contract was entered into between 
them, whereby they agreed to make a division of prop- 
erty, “particularly the real estate,” in which contract the 
plaintiff agreed to pay his wife $1,500, and she agreed 
to make him a deed conveying her interest in the land. 
Plaintiff failing to pay the amount agreed upon by the 
contract, an action was brought against him to recover 
the amount, whereupon he sought to reform the same so 
as to show that the sum of money specified should be in 
full of all claims or demands on his property and for full 
release of all defendant’s dower rights. By the decree 
the court found the contract to be as alleged by the wife; 
that it ought not to be reformed, and that the contract 
had no reference to any other property but the real estate 
described; and required the wife to deposit a deed of her 
interest in the property with the clerk of the court for 
the plaintiff, and thereupon execution should issue for 
the amount due under the contract. This judgment was 
satisfied; but, if a deed was ever deposited, it was lost or 
mislaid so that the plaintiff’s title to the real estate was 
apparently clouded or burdened by the dower right of 
the defendant. This action for divorce was begun in 
1902. At the trial the court found for the plaintiff, but 
awarded the wife $500 alimony, in addition to the $1,500 
which had been paid to her under the contract. Plain- 
tiff’s contention is that this $500 additional alimony is 
excessive and unjust, and he seeks to have that portion 
of the decree reversed or modified. 

At the time of the trial it appeared that the farm in 
Webster county had depreciated in value from the time 
of its purchase; that a large barn upon the farm had 
been burned; that the house had been poorly taken care 
of and needed repair, and that the forest and fruit trees 
had been neglected and destroyed; that the farm would 
not sell for more than $5,000, and that there was a mort- 
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gage upon the same for $700. It was also shown that the 
plaintiff had virtually no other property. It further ap- 
peared that between the time that his wife left him and 
the time of the trial he had purchased a gambling room in — 
Hastings and had lost $600 which he invested therein. 
The evidence further shows that, during the time that the 
parties lived in Iowa together, the wife had faithfully 
performed that portion of the work upon a farm which 
usually falls to the lot of the wife; that she worked hard 
herself so as to avoid the necessity of hiring help, and 
had aided in the accumulation of the property. There 
seems to have been no difference or dispute between them 
until they made the unfortunate move to Nebraska. It 
appears also that the defendant is weak and sickly, and 
is unable to earn her living as a result of her trouble and 
hard work. 

As to awarding of alimony the rule is that the court 
should consider the condition, situation and standing of 
the parties, financially and otherwise, the duration of 
their marriage, the amount and value of the husband’s 
estate, the source from which it came and how far, if at 
all, the wife contributed thereto. Taking the testimony 
as to the value of the entire estate, it appears that at the 
time of the trial the value of the husband’s net interest 
in the farm was $4,000 or $4,300; that $1,500 had been 
paid to the wife previously, making a total of at least 
$5,500 to $5,700 which the parties would have had at that 
time if no division had been previously made. Of this 
sum the district court awarded the wife $2,000, leaving 
the husband from $3,500 to $3,700 in value. - This takes 
no account of the additional property which seems to have 
been squandered by the husband during the separation. 
If we consider the result of the partnership labors as of 
the time that the separation was had in 1893, according 
to the plaintifi’s own testimony he was worth then over 
$7,000. Under the circumstances in this case, where the 
property was almost entirely the result of the joint labor, 
care and investments of both parties continued over a 
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period of 16 years before the separation, and considering 
the condition and situation of both parties, we do not 
think this allowance was inequitable or unjust. The 
district court had all the parties before it, and, while the 
testimony in the case is largely devoted to the issues as to 
the right to a divorce, still that court was better fitted 
to weigh the value of the evidence as to the property and 
situation of the parties than a reviewing court is. This 
is a trial de novo, but we cannot refrain in such a case as 
this in giving some regard to the conclusions of the dis- 
trict court. 

It is contended that the contract by which the plaintiff 
paid the defendant $1,500 was to be a full and complete 
adjustment of their property interests, and that the court 
should not increase the amount that the parties agreed 
upon. That question was submitted to a court in an 
action where the plaintiff sought to have the contract re 
formed to that end, and the court specially found against 
him upon that issue. That decision is final between the 
parties. The position taken, therefore, cannot be main- 
tained. in this action, whatever might be the views of this 
court as to the true intention of the contract. 

For these reasons, we recommend that the judgment of 
the district court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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NEw OMAHA THOMSON-HOUSTON ELECTRIC LIGHT Com- 
PANY V. FRED ANDERSON, ADMINISTRATOR. 


Fitep JANUARY 5,1905. No. 12,180, 


e 


. Fireman: Licenses. In the absence of any municipal ordinance or 
statute changing the rule, a fireman who entered upon property 
without any special authority or invitation of the owner is a 
bare licensee, made such by public necessity and takes the risk 
of the premises as he finds them. 


: ELEcTRIC WIRES: INJURY. A member of a truck company, 
who assists to hoist a ladder with metallic corners against an 
electric light wire, cannot, in the absence of invitation or per- 
mission of the owner, complain that the wires were not properly 
insulated and that he was injured because of such lack of insula- 
tion. 


oe 


Injury: Appirances. A claim for injury by an electric shock can- 
not be sustained by a mere hypothetical claim that such shock 
was only rendered possible by a ground current negligently per- 
mitted at some other point in the circuit by defendant, it not 
appearing that any usual precautions to prevent such ‘‘grounding”’ 
had been omitted or that defendant had or under the circum- 
stances ought to have had knowledge of it. 


. City Ordinance: Duty or ELectric Company. Section 1 of ordinance 
numbered 4,363 of the city of Omaha, held to impose no duty on 
the defendant light company except to furnish a competent line- 
man to act under the city authorities’ direction in disconnecting 
wires. 


a 


or 


. Electric Companies: Not Insurers. The furnishing of electric cur- 
rents for power and lighting purposes is a recognized business 
which must be conducted with due regard to the safety of both 
employees and the public in view of the dangerous character of 
such currents, but their furnishers are not insurers against all 
dangers from them. Blameless casualties may arise from their 
operation. 


ie 


: AGENT: OrpInance. A Hneman of the electric Hght com- 
pany, while acting at fires under the direction of the city au- 
thorities in pursuance of the ordinance before mentioned, cannot 
render the company liable by his words or acts in the absence of 
special authority. 


7. Pleading and Proof: Necticence. Held, That in the present case 
there is neither allegation nor proof that defendant, after 
kmowledge of the dangerous position of deceased, negligently 
omitted to turn off its electric currents. 
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Error to the district court for Douglas county: Irvine 
F. Baxter, JupGn. Reversed. 


W. W. Morsman, for plaintiff in error. 
' James H. Van Dusen, contra. 


HAstines, C. 


In this case the intestate of the plaintiff died August 
- 9, 1899, as a result of an electric shock received by him 
while serving as a fireman in lowering a truck ladder by 
means of cranks. The ladder was so constructed with 
straps along its side that it presented metal corners ca- 
pable of cutting the insulation on defendant’s wires, and 
it had a metal connection from the top to the bottom 
capable of carrying down electric currents. The wooden 
spokes of the wheels of the truck on the platform of which 
the ladder was resting constituted an insulator, and the 
firemen in wet clothing holding the cranks by which the 
ladder was being lowered, and standing with wet feet 
upon wet ground, served to complete the ground connec- 
tion, and a current down the ladder, through the cranks, 
and through the workmen to the ground was the result. 
The fire had occurred on the south side of Howard street, 
between Eleventh and Twelfth streets, in a building run- 
ning back to the alley; 40 feet above the alley the defend- 
ant company had secured the right to maintain its con- 
ducting wires and was maintaining them there to the num- 
ber of 11. The wires were carried on what is known as 
an “arch,” a piece of timber resting upon poles at each 
side of the alley. The “arch” crossed the alley practically 
on a line with the west wall of the burning building. Of 
the 11 wires, numbering them from the south, the first, 
second and third were not touched by the ladder; the 
fourth and fifth constituted what is called “Opera House 
Circuit,” and when in use carried a current of 2,000 
volts; the sixth was one side of a street arc-light circuit, 
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the other side passing back by another route; wires 7, 
8 and 9 belonged to a secondary circuit used for supplying ° 
incandescent lights, and intended to carry a maximum 
current of 216 volts; the other two wires were used for 
supplying power, and when in operation carried a current 
of about 500 volts, according to the testimony. One wit- 
ness says that the insulating material on the wires was 
apparently ragged, but no one claims that there was, be- 
fore contact with the ladder, any uninsulated wire at the 
places of contact. The fire occurred about, or shortly 
after, five o’clock on August 9. A hose was laid from a 
hydrant near the intersection of the alley with the west 
side of Twelfth street, along the alley to the rear of the 
burning building. The truck, with this ladder, entered 
the alley at Eleventh street and came west until opposite 
the north end of the burning building. The truck stopped 
under the wires with the front toward the west and on 
the north side, so that by the slope of the alley toward its 
center line, the south side of it stood a little lower than 
the north. It carricd an extension ladder which could 
be raised about 75 feet and which extended back from 
its base on the truck about 40 feet. It was raised by 
means of cranks and machinery attached to the front 
axletree of the truck. The machinery comprised a turn- 
table, by which the ladder, when raised, might be turned 
through the use of the crank to face any desired direc- 
tion. The ladder was of 700 or 800 pounds weight, and 
32 inches wide. The “barrels” of the ladder were bound - 
with iron straps, making sharp iron angles on the out- 
side corners of the “barrels.” It was old, and would 
sway from side to side, and spring up and down in the 
process of raising. Iron straps on its side were con- 
nected from the top to the bottom and with the machinery 
to which the cranks were attached. The truck also car- 
ried a portable ladder about 54 feet long, and others of 
various lengths from 18 to 35 feet, and a pair of insulated 
shears for cutting electric wires. The city electrician, 
Schurig, was present when the truck came into position. 
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When the ladder was just commencing to be raised, the 
electrician was standing about 10 or 15 feet in front of 
the truck. Lieutenant Sullivan, now captain, in control of 
the truck, asked if the wires ought to be cut. The eleetri- 
cian replied that they should and that he would cut them 
if the lieutenant would clear the alley. The decea:ed did 
not, apparently, hear this. The upper end of the ladder 
came up against two wires, and Mr. White, one of the 
truckmen, went up and lifted these two wires off and 
placed them—anuinber 6 to the south and number 7 to the 
north of the ladder. He hesitated about doing this, and 
was told by Schurig that the wires on the north were 
low-pressure ones, and that on the south was the arc-light 
circuit, and, if so, the truckmen would be all right; that 
the north one was harmless, and the sonth one dead at 
that time of day. The ladder then rested between these 
wires numbered 6 and 7, where it remained until finally 
removed. It was raised to a perpendicular position, and in 
the process approached the arch which was on a line with 
the west wall of the building. When it reached this perpen- 
dicular position it was some six or seven feet east from 
the arch. On the arch the wires were fastened 14 inches 
apart. It then extended four or five feet above the wires 
and was turned about, facing toward the south, and was 
permitted to incline south toward the burning building. 
The upper end remained five or six feet away from the. 
north wall of the building. The ladder was then ex- 
tended 25 feet more above the wires, and remained so 
until the fire was extingushed and it was ordered taken 
down. It was then once more drawn to a perpendicular 
position, brought by the use of the turntable so that the 
rungs were once more at right angles with the alley and 
with the wires, and by means of the cranks the men were 
proceeding to let it down between the same wires. They 
had not made to exceed two turns of the cranks, which 
would let the ladder move toward the east along the wires 
about two feet, when it caught upon the are-light circuit 
wire numbered 6, on the south side. This prevented its 
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coming further. Livingston, a fireman, started up the 
ladder to loosen it, declining to take officer Sullivan’s 
gloves because they were wet. Defendant’s lineman, Brink- 
man, who had come to the fire and was standing by, re- 
marked, “That wire is dead” or “Those wires are dead.” 
The ladder was then held fast on the south side by this 
wire numbered 6, and Livingston was unable to release it 
until it was raised nearly two feet. This was done, and 
he released the wire without shock. The ladder was not 
then in contact with wire numbered 5.. Livingston went 
down, and with the other men proceeded to lower the lad- 
der, making five or six revolutions of the cranks, when 
the shock was received by which four of the men were 
killed. The shock did not produce instant death or throw 
the men from the cranks, but rendered them incapable of 
letting go and held them until life was so nearly extinct 
that their bodies fell to the ground. The men were wet both 
by water and perspiration, and they were standing in pools 
of water and mud. Farmer and Livingston, who also had 
hold of the cranks, received only slight shocks. All the 
evidence goes to show that at the time of the electric dis- 
charge the ladder was in contact with wires 6 and 7 
only; such is the testimony of the city electrician. It 
is hardly possible that there can be.any error about this, 
for the ladder was left standing some time in the position 
in which it was when the sheck came, and was not taken 
down until the defendant’s lineman, Brinkman, had tele- 
phoned to the power station and had the currents through 
this alley all cut off. 

The foregoing statement is drawn for the most part 
from the brief filed on behalf of the defendant company. 
Plaintiff’s counsel, as to defendant’s statement of facts 
in the brief filed, says: “I desire to state that it is in the 
main a fair statement, although I would not be willing 
to admit that all propositions therein stated were estab- 
lished by the undisputed testimony.” The only impor- 
tant matter of fact as to which any dispute is found is 
concerning the insulation of the wires. The legal duty of 
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defendant, as fixing the question of its negligence, is the 
main subject of dispute, together with the inferences to 
be drawn from the facts, and especially the extent to 
which the fact of a terrible casualty should be considered 
as establishing negligence on the principle of res ipsa 
loguitur. 

The defendant claims that it owed no duty whatever to 
the fireman Hopper in reference to its lines. It is con- 
ceded that these firemen in pushing their ladder against 
defendant’s wires were not trespassers, because they were 
acting in public right and were entitled to invade the de- 
fendant’s property for the purpose of securing public pro- 
tection against fire; but it is claimed that they were bare 
licensees who pushed their ladder against defendant’s 
wires, without permission, for their own purpose, and at 

their own risk. 

It is also urged that no defect of insulation, which was 
in any degree the company’s fault, is shown to have had 
anything to do with the accident. The defendant admits 
that one witness, Rudousky, testified that the insulation 
on these wires near this place was ragged and hung in 
strings; but he did not testify, nor did any one else, that 
it was so at any spot where the ladder came in contact 
before its metal corners scraped the wires. Plaintiff’s 
counsel, evidently, does not rely upon defects of insula- 
tion as sustaining the claim of defendant’s negligence. 

The averments of negligence in the petition, denied by 
the answer, are stated in the brief of the defendant com- 
pany as follows: 

“1, That the defendant negligently and in disregard of 
its duty did not keep its wires at the scene of said fire 
securely insulated, so as to prevent electricity escaping 
therefrom to objects that should come in contact with 
them. 2. That the defendant negligently and carelessly 
allowed the wires aforesaid to become grounded, or so 
connected with the earth as to allow the current of elec- 
tricity carried thereby to escape into the earth, and failed 
to so construct its system of wires as to prevent connec- 


90 NEBRASKA REPORTS. [VoL. 73 


New Omaha Thomson-Houston Wlectric Light Co. v. Anderson, 


tion with the earth, which would carry the current of 
electricity to the earth. 3. That the defendant negli- 
gently and carelessly failed at said time to disconnect the 
wires in said alley, so as to prevent them becoming a 
menace to the lives of the firemen, and plaintiff’s intestate. 
4, That the defendant negligently and carelessly failed 
to notify plaintiff’s intestate and the other firemen that 
the said wires, or any of them, were grounded or con- 
nected with the earth, so as to carry the current of elec- 
tricity to the earth, and thereby render them dangerous 
to life. 5. That the defendant failed and neglected to 
notify the said Charles A. Hopper and others that the said 
wires were charged with electricity, which would be dan- 
gerous to the lives of persons coming in contact with 
them. 6. That the defendant negligently and carelessly 
failed to keep its wires so insulated and protected that the 
said Charles A. Hopper and others would not be injured 
as a result of coming in contact with them. 7%. That the 
lineman in the employ of the defendant, when the ladder 
was about to be lowered to the truck, notified the firemen 
and Charles A. Hopper that the wires upon the poles in 
the alley were dead wires, and that it was not until after 
such notification that the firemen and said Hopper com- 
menced to lower the ladder by means of the machinery 
upon said truck.” 

This summary is acknowledged by plaintiff’s counsel 
to be correct except for one omission. Plaintiff says that 
the petition also charges that it was the defendant’s duty 
under the city ordinance to have its lineman at the scene 
of the fire for the purpose of removing “deadly wires,” so 
that plaintiff’s intestate would not be injured by them, 
but that the defendant negligently failed to perform such 
duty to Hopper’s injury. The summary therefore, with 

- this addition, may be taken to fairly represent the case 
which the plaintiff seeks to make. It is that defendant’s 
wires were not properly insulated; were negligently per- 
mitted to become “grounded”; were not disconnected at 
the fire, so as to prevent their being a menace to life; 
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that no notice was given as to the grounding; that no 
notice was given of danger from the wires; that deceased 
was told by defendant’s lineman the wires were “dead,” and 
after such notification the ladder was lowered upon them; 
and that defendant failed in its duty under the ordinance 
“to have its men on the ground for the purpose of remov- 
ing Jeadly wires, so that plaintiff’s intestate would not 
be injured thereby.” Plaintiff’s counsel is still, he says, 
insisting on each of these claims, but his brief lays no 
stress upon the matters of insulation and “grounding.” 
The action of the defendant’s lineman and the failure to 
discharge its duty under the ordinance constitute, ap- 
parently, the negligence relied upon. The matter of 
“srounding,” that is, the claim that no dangerous cur- 
rent would have come down the ladder if there had not 
been permitted to exist some other connection with the 
ground to complete the circuit, and that the permitting 
of such other connection was negligence, is not argued, 
except by reference to another case. This other “ground- 
ing” is entirely hypothetical. If it existed it was without 
defendant’s knowledge, then, or since, so far as the evi- 
dence shows, and has never been located. If any liability 
arose on its account it would be on the theory that an 
electric current is like a dangerous animal for whose 
restraint the keeper is absolutely liable. Some expres- 
sions drawing such an analogy are quoted by plaintiff 
from various decisions, but no holding of such a liability 
is cited. 

As above suggested, the defendant declares that it 
owed no duty to these firemen whatever; that such right 
of entry as they had upon defendant’s wires they had 
against the wires and not against the owner; and that, by 
way of preparation for such invasion, the owner was not 
bound to insulate, nor to do anything except refrain from 
resistance and from establishing anything in the nature 
of a trap, to the firemen’s injury; that the latter were bare 
licensees, and that the duty of the company is fully dis- 
charged if it permits them without resistance to go upon 


92 NEBRASKA REPORTS. { VoL. 73 


New Omaha Thomson-Houston Electrie Light Co. y. Anderson, 


its premises. “The law of overruling necessity licenses 
this, and will not suffer the owner of a lot to stand at its 
borders and exclude those who would use his premises as 
vantage ground in staying the conflagration.” 1 Cooley, 
Torts (2d ed.), *318. 

Defendant cites Omaha & R. V. R. Co. v. Martin, 14 
Neb. 295, a case in which one driving where the public had 
been accustomed to pass on the company’s premises fell 
into a hole, and was held to have no right of recovery 
against the railroad company who dug it, because the 
company had not invited him to come on its premises and 
had assumed no responsibility for his safety there. 

In Redigan v. Boston & M. R. Co., 155 Mass. 44, it is 
held that a bare licensee has some rights; the landowner 
may not shoot him, and may not run him down without 
proper warning. The landowner may be responsible if he 
arranges a trap expecting the licensee to fall in, but as a 
general rule the latter comes at his own risk and must 
take the premises as he finds them. 

In Richards v. Connell, 45 Neb. 467, the owner of a 
pond of a dangerous depth is held not required to fence it 
or to otherwise insure the safety of strangers, old or 
young, who may come to the premises, not by invitation, 
expressed or implied, but for purposes of amusement or 
from motives of curiosity. In that case this court say 
that liability of the owner for injury incurred on his 
premises results in three classes of cases: 1. Where the 
owner has made or permitted some construction danger- 
ously near to a public highway, so as to injure one in the 
rightful use thereof. 2. Has left negligently exposed 
dangerous machinery likely to attract children and re- 
sulting in their injury, as in the turntable cases, which 
constitute a recognized exception to the rule. 3. Where 
the injured party was present by the invitation, expressed 
or implied, of the owner. 

In Hamilton v. Minneapolis Desk Mfg. Co., 78 Minn. 
3, 80 N. W. 693, where a fireman fell through an un- 
covered elevator shaft, it was held that he could recover 
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no damage for his injury, and the rule is stated as fol. 
lows: 

“By the rules of the common-law, a fireman going upon 
the premises of another, under the circumstances appear- 
ing in this record, could not recover damages for such an 
injury. However hard such a rule may seem, it appears 
to be settled that the owner or occupant of a building 
owed no duty to keep it in a reasonably safe condition for 
members of a public fire department who might, in the 
exercise of their duties, have occasion to enter the build- 
ing.” 

In Woodruff v. Bowen, 136 Ind. 481, 34 N. E. 1118, in 
which the plaintiff’s intestate and ten other firemen were 
killed by the falling of a roof on which they were stand- 
ing in discharge of their duty, negligence in constructing 
the building and knowledge of its unsafe condition on the 
part of the owner were alleged. Recovery was refused. 
The court say: 

“We think that the authorities fully establish the rule 
that the licenser owes to the mere licensee no duty except 
that of abstaining from any positive wrongful act which 
may result in his injury, and that the licensee takes all 
‘risk as to the safe condition of the premises upon which 
he enters. To the question now under discussion, de- 
cisions based upon expressed statutes or ordinances, as 
well as decisions based upon the fact that the injured party 
entered the premises under an invitation, express or im- 
plied, are not applicable. We are of the opinion that the 
owner of a building in a populous city does not owe it as 
a duty at common law, independent of any statute or 
ordinance, to keep such building safe for firemen or other 
officers, who, in a contingency, may enter the same under 
a license conferred by law.” 

A similar holding is found in Faris v. Hoberg, 134 Ind. 
269, 38 N. E. 1028, where the plaintiff entered a store 
from the alley at the back door and fell into an open ele- 
vator shaft; the visitor was held to be a mere licensee and 
unable to recover, because there was no duty on the 
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owner’s part to keep the premises safe for such an in- 
trusion. 

In Augusta R. Co. v. Andrews, 89 Ga. 658, a lineman 
for a telephone company in doing his work placed a tele- 
phone wire above and across a fire-alarm wire, and for 
this purpose ascended the pole of the fire-alarm system, 
and while on the pole, in passing the telephone wire over 
the fire-alarm wire, he received an electric shock whch 
caused him to fall; he claimed that a street railway com- 
pany had been negligent in constructing a feed wire so 
that it came in contact with the fire-alarm wire and 
charged it with a dangerous current, and that this negli- 
gence was the sole cause of his injury. It was held that 
the street railway company owed him no duty and was 
not liable for any injuries that happened to him while, 
without permission, he was a trespasser upon the pole of 
the fire-alarm system. 

Hector v. Boston Electric Light Co., 161 Mass. 558, also 
on rehearing, 174 Mass. 212, is a case wherein the electric 
company and a telephone company were jointly using a 
standard on the roof of a building in Boston to support 
their wires; they also maintained their wires over the roof 
of another building, but not jointly, their wires there being 
in separate groups. Plaintiff, a lineman of the telephone 
company, went on the second building by permission of the 
owners. While on this roof he went to the electric com- 
pany’s wires to look down at the other building, and came 
in contact with one of that company’s wires from which 
the insulation was gone, and he received an injury. It 
was held that the light company owed no duty to the 
plaintiff to have these wires insulated at that point; that 
he had no authority from the light company to approach 
its wires on the second building, and that if he did so and 
received an injury there could be no recovery. 

In McCaughna v. Owosso & Corunna Electric Co., 129 
Mich. 406, 89 N. W. 73, one who was passing over private 
grounds where the public sometimes went, but in the face 
of.a warning from the owners not to do so, was held to 
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acquire no right of action for a fatal shock from a guy 
wire charged with electricity from defendant’s plant. 

The controlling precedent is said to be Hargreaves v. 
Deacon, 25 Mich. 1, in which recovery was denied for the 
death of a child of tender years, who fell into an un- 
covered cistern, not adjoining a highway, and which had 
not been left uncovered with design or expectation to 
harm anyone. 

The cases seem to establish that, in the absence of any 
statute or ordinance prescribing a duty toward firemen 
on the part of the owner of premises, the latter is not 
liable for anything short of a designed injury. The trial 
court, however, scems to have instructed the jury on the 
theory that there was a duty to insulate for the protec- 
tion of firemen, merely as such, and that there was evi- 
dence of this duty having been unperformed. We are con- 
strained to think that under the circumstances the firemen 
had no right to rely upon any insulation, and that there 
is no sufficient evidence that a failure to properly insu- 
late defendant’s wires had anything to do with causing 
this injury. The trial court instructed as to this matter 
as follows: 

“TI further instruct you that those who employ, in the 
prosecution of their business, a palpably and highly dan- 
gerous agency, such as electricity, are bound to exer- 
cise such precautions to prevent injury to others as the « 
emergency would reasonably scem to require, and where 
wires of an electric company extend along, over and above 
the strects and alleys of a city, carrying a highly dangerous 
current of electricity, the law requires the exercise of care, 
skill and caution commensurate with danger to be appre- 
hended, in the construction, inspection and repair of the 
wires, so as to keep them harmless at places where per- 
sons are liable to come in contact with them.” 

By the 9th instruction the jury were told that if they 
thought that a reasonable degree of care and skill required 
defendant to keep all its wires securely insulated and 
keep them from ground connections, then a failure to 
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exercise such caution would be negligence and render 
defendant liable, and that whether or not such care had 
been exercised by the defendant was a question of fact 
for the jury’s decision. 

The 10th instruction was in these words: 

“The evidence shows that Hopper at the time he lost 
his life was engaged at work in this alley, where he had 
a right to be, in pursuance of duty under his employment 
by the city of Omaha as a public fireman. You are in- 
structed that it was therefore the duty of the defendant 
company to use and exercise care, skill and caution com- 
mensurate with the danger to be apprehended, as ex- 
plained in these instructions, in the insulation of its 
wircs running over and along the said alley, and in the 
transinission of the currents of electricity on said wires, 
at such places as the deceased in the proper discharge of 
his said duties might come in contact therewith.” 

No attempt is made on the part of the plaintiff to sus- 
tain this portion of the case. No authority is given for 
throwing on the company an absolute duty to so insulate 
its wires as to resist attacks, such as are shown in this 
case, nor for a like duty as to preventing ground connec- 
tions. It is not thought that while operating its lines 
the defendant company was an insurer to either firemen or 
others that the insulation of its wires could not be pene- 
trated by the edges of this ladder. A jury ought not to be 
permitted to find such a duty, as a matter of fact, from the 
evidence in this case. 

It is urged, however, that there was a duty resting 
upon the defendant at the time of this accident to “dis- 
connect and remove any wires or cables which might be 
come a menace to life and property.” Sections 53 and 
131 of the city charter, as then existing, are cited as giv- 
ing the city council general authority to make police reg- 
ulations for the welfare, health, safety and security of 
the city, and to pass proper ordinances therefor. Special 
authority was given to regulate and provide for street 
lighting, electric power or other apparatus, and to regu- 
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late electric wires, poles and the placing of wires thereon, 
or to require their removal from public grounds, streets 
or alleys. March 1, 1898, the following ordinance was 
adopted : 

“Section 1. That all corporations, companies and indi- 
viduals owning and operating overhead wires shall in 
time of fire send one or more linemen to the scene of fire, 
who shall report to the chief of the fire department or the 
city electrician, and they shall disconuect and remove 
any wires or cables which may become a menace to life 
and property.” 

It is claimed on behalf of the plaintiff that under this 
ordinance it was the defendant’s duty to have a lineman 
at the fire and to decide at its peril what wires were a 
menace to life and property, and if any were found to be 
so to remove them. The defendant on the other hand 
says that the only duty imposed upon the company by 
this ordinance is to furnish a lineman, and at this fire 
one was present; the defendant asserts that the provision 
for the lineman to report for duty to the chief of the fire 
department or to the city electrician, and that “they shall 
disconnect” any unsafe wires, makes the lineman a mere 
subordinate whom the light company must furnish to act 
under the orders of the chief of the fire department or the 
city electrician. Defendant says that it is obvious that 
the general control at a fire must be in the hands of the 
city authorities; that it is plain that the ordinance in- 
tended to confer no authority upon the defendant as to 
what wires should be removed or disconnected, and that 
it therefore leaves the defendant no responsibility. It 
seems that prior to this ordinance the city had its own 
firealarm system and had linemen in its service, who 
were attached.to the fire companies to attend fires and 
take care of wires; that the fire-alarm service was turned 
over to the telephone company, and by this ordinance the 
electric company was required to furnish the linemen. It 
is urged that the city retained the same control over them 
which it ia previously held over those employed by itself. 
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Counsel for plaintiff says that this ordinance is a 
remedial one and is to be liberally construed so as to 
remedy the mischief which existed. This may be granted, 
but what is the michief to be remedied? The firemen 
have the right to go upon premises and take such meas- 
ures as they find necessary for the purpose of preventing 
or extinguishing fires, and no citizen has any authority 
to resist any action which they may take. They are not, 
however, presumably skilled in the handling of electric 
wires. The defendant’s lineman is presumably able to 
make connections and disconnections without risk to him- 
self or others. It seems rational to conclude that he is 
required for that purpose, and that this police control of 
emergencies and power to direct action as to wires must 
remain with the city authorities, and that they are not 
under obligations to accept any advice, orders or instruc- 
tions from these linemen who are required to report to 
the fire chief or city electrician. 

Plaintiff claims that the pronoun “they” as used in this 
ordinance refers to the linemen. Doubtless it refers to 
the linemen together with the city electrician and chief 
of the fire department, as the case may be. The discon- 
nection must be, as above stated, in the control of the 
city. It is apparently intended to be carried out by the 
linemen. It may be granted that, if the absolute duty to 
remove all wires dangerous to life and property rested 
upon the defendant, the evidence in this case shows con- 
clusively such duty was not performed. The wires were 
not removed, and the death of four firemen from contact 
of their ladder with these wires resulted. With the con- 
tention of counsel, however, that the defendant was in 
such control of the management of the electric wires in 
connection with the raising of this ladder -on the part of 
the firemen as to cast upon it any such absolute liability, 
it is not possible to agree. The ordinance cannot be con- 
strued to create such a liability. We do not think a 
violation of it by defendant was shown. 

It is contended on plaintiff’s behalf that there is 2 
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cause of action against the defendant arising out of the 
statement of defendant’s lineman made as Livingston was 
ascending the ladder to release it when caught against 
wire numbered 6, the arc-light wire, “That wire is dead,” 
or “Those wires are dead.” It is claimed that Brinkman 
was acting as a servant of the company; that his words 
were an invitation to continue lowering the ladder be- 
tween the wires, and render defendant liable for the con- 
sequences. It is claimed on the other hand by the defend- 
ant, with extensive authority, that) Brinkman in acting 
as a lineman at that fire was acting, not on behalf of 
defendant, but as a lineman for the city; that responsi- 
bility for the acts of a servant depends upon authority 
over him; that the defendant was compelled to furnish 
linemen, but had no authority or control over them and 
was no more responsible for what he said than for how 
he acted. 

Western Union Telegraph Co. v. Mullins, 44 Neb. 7382, 
is cited for the following passage: 

“Tt is familiar law that a master is not liable for the 
acts of his servants unless those acts have been done 
in the line of the servant’s duty and in furtherance of 
the master’s business, or, aS sometimes expressed, the acts 
must be within the servant’s apparent scope of employ- 
ment.” 

In that case misinformation as to the relative location 
of Glenwood Springs, Colorado, and Seattle, Washing- 
ton, by the telegraph company’s agent was held to give no 
right of recovery, although it was in connection with the 
delivery of a message and the misinformation caused the 
plaintiff considerable expense. The telegraph company’s 
clerk was held to have no employment warranting him 
in giving to travelers such information on behalf of the 
company. 

In National Fire Ins. Co. v. Denver Consolidated Etec- 
tric Co., 16 Colo. App. 86, 63 Pac. 949, where the owner 
of a building had been misled to his prejudice by misstate- 
ments that there was no danger to a building from the 
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wiring, he was held to have no right of action against the 
company, the servant having no authority to advise out- 
side of the particular adjustment he was sent to make. 

In Coughlan v. City of Cambridge, 166 Mass. 268, the 
city was held liable for an injury to an employee engaged 
in working on a gravel train which had been furnished 
under contract, with.its equipment fully manned, to the 
city by a railway company; it was held that the negli- 
gence by which plaintiff was injured was negligence of 
the citv. “The test is whether, in the particular service 
which he is engaged to perform, he continues liable to the 
direction and control of his master or becomes subject to 
that of the party to whom he is lent or hired.” To this 
last proposition four other Massachusetts and one English 
case are cited. 

Miller v. Minnesota & N. W. R. Co., 76 Ia. 655, 39 N. W. 
188, and Hitte v. Republican V. R. Co., 19 Neb. 620, are 
cited to the same proposition. In the last named case 
suit was brought for the killing of plaintiff’s intestate by 
a train on defendant’s road, but it was shown that, at the 
time, the road was in process of construction, and the 
entire work, including the management of the train which 
did the injury, was under the control of the contractor, 
and the train and its crew were furnished to the contrac- 
tor by the railroad company to advance the work. It was 
held that there could be no recovery. “In the case ‘it 
appeared’ that Titzgerald was clearly an independent 
contractor. He had the use of the engine and cars of 
the defendant as a part of the consideration for the work 
performed by him, and if the engineer and fireman of the 
train which did the damage were borne upon the pay 
rolls of the defendant while working on the contract, as 
claimed by counsel for plaintiff, * * * doubtless their 
compensation was fully accounted for by the contractor 
to the company. I conclude, therefore, that the train 
* * * was not being run by nor under the control or 
management of the defendant company, and that the 
defendant is not bound to respond to any damage, if any, 
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suffered through or by reason of negligence of the en- 
gineer, conductor or other persons in charge of the said 
train.” | 

It appears in the present case that the city electrician 
was present and that he had, before any statement by 
Brinkman, told the lieutenant in charge of the truck com- 
pany that one of the wires against which the ladder was 
being pressed was dead at that time of day, and that the 
other was a low-pressure one. Brinkman’s assurance was 
simply added to his, and the action of Livingston in going 
up and loosening the ladder was already in progress when 
Brinkman made this remark, “That wire is dead,” or 
“Those wires are dead.” White had previously gone up 
and safely lifted both of these wires out from between the 
“barrels” at the head of the ladder. The work which was 
then under way was successfully accomplished on the 
part of the fireman who, with his bare hands, picked up 
this wire numbered 6. It is true that he was standing on 
a rung of the ladder and not upon wet and muddy earth. 
It must be conceded that if the defendant had an absolute 
duty to perform in the removal of these wires and the 
taking away of any which was a menace to life and prop- 
erty, the lineman sent to perform that duty on defend- 
ant’s behalf would be acting for defendant, and his negli- 
gence would be the company’s. But, as above stated, we 
do not think that any stch absolute duty can be claimed 
to result either from the general doctrines of the law or 
from this ordinance of the city. 

A large part of plaintiff’s brief is devoted to the proposi- 
tion that the defendant is chargeable with knowing of 
the deceased’s dangerous position, and with almost, if not 
quite, criminal negligence in continuing to send its cur- 
rent through these wires notwithstanding such knowledge. 
We have been unable to find in the petition an allegation 
of negligence in this particular. It is true that the third 
allegation of negligence is that the defendant failed to 
disconnect the wires in said alley, so as to prevent them 
becoming a menace to lives and the firemen and plaintiff’s 
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intestate, but this cannot be considered an allegation of 
failure to turn off the current after learning the position 
of the firemen. The plain intention of the pleader was to 
complain of the inaction of the linemen who were present 
at the fire. They, however, had no more knowledge than 
had the city electrician that there was any occasion for 
turning off the current. The evidence seems to show that, 
for some unexplained cause, a most surprisingly severe 
shock came from one of the low-pressure wires which the 
linemen, like the city electrician, supposed was harmless. 
There is no evidence for the support of this claim of 
neglect to exercise due care after the firemen were known 
to be in danger, except the fact that the firemen are dead 
_and that it was undoubtdly an electric shock which killed 
them. “Res ipsa loquitur,’ as counsel says. But it is 
only when defendant is under an absolute duty to prevent 
results that their appearance shows negligence. Black’s 
Law Dictionary, sub voce. 

It is not necessary in this instance to pass upon the 
defendant’s contention that there must be some contrac- 
tual relation, actual or implied, between the injured party 
and the person whose negligence is asserted in order to 
create a cause of action by a mere failure to perform. In 
other words, there must be a legal duty. If the injury to 
this fireman had arisen when he was engaged merely in 
working upon the surface of the street instead of raising 
a ladder in the air to touch these wires, another question 
would be presented. The defendant was only authorized 
to make such use of the alley as would not interfere with 
its use as a highway. It must put no dangerous construc- 
tions near enough to the highway to imperil those right- 
fully passing. Danger to firemen pushing a metallic 
bound ladder against the wires, it had no duty to provide 
against, except by furnishing a lineman to disconnect 
them if deemed necessary by those in charge of the fire 
extinguishing operations, 

In the case of Mitchell v. Raleigh Electric Co., 129 N. 
Car. 166, 85 Am. St. Rep. 735, it was held that, where a 
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telephone company and a lighting company jointly oc- 
cupied the streets, such joint occupancy gave enough of 
relationship between the parties so that a telephone line- 
man who was injured because of defective insulation 
in the lighting company’s wire had a right of action. 
But this case is clearly distinguishable from that of 
a fireman who invades the lighting company’s wires with 
a ladder likely to cut the insulation on them, and who can 
claim no right at the wires except to go there without 
resistance from the defendant. The fireman’s rights were 
wholly against the wires and not against the owner. The 
owner was without knowledge of his intention to use the 
ladder, and was under no obligation to render its use safe 
or to attempt to do so. If the city requires better pro- 
visions for the safety of its firemen from these dangerous 
wires, it is entirely competent for it to so provide by 
ordinance. In the present case it seems impossible to 
charge any failure of legal duty against the defendant 
upon the record made here. Of course, in such case there 
is no need to discuss any question of contributory negli- 
gence. 

A careful consideration of the record and each of the 
briefs of parties, together with the brief for defendant in 
error in the case of Bendsen against the same lighting 
company, which is cited by plaintiff’s counsel, compels the 
conclusion that no duty to insulate for the protection of 
these firemen rested upon defendant at common law or by 
the ordinance. In the Bendsen case counsel urge that the 
defendant company, with its wires, is itself only a licensee 
in the alley, and had not the rights of an ordinary prop- 
erty owner in these wires, which the city allows it to put 
up. Doubtless the city has the right to prescribe the 
terms on which they may be maintained... When those 
terms are complied with, however, the property of the 
lighting company has all the incidents of other property, 
except as those terms modify it. No modification except 
the compulsory attendance at fires of a lineman ‘has been 
pointed out. It would seem that the defendant, as the 
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owner of the wires, maintaining them at the required 
distance above the alley, had the same rights in them as 
the owner of a building would have in it, and that fire 
men would take the risk in pushing their ladder against 
the wires, as they would in going against a building. The 
requirement to send a lineman to disconnect wires does 
not seem sufficient to change the rule. It seems to give no 
authority and, consequently, to impose no responsibility 
on the defendant. If the last proposition is true, then the 
lineman, Brinkman, did not make his remark as to the 
wire being dead in his employment for defendant, but 
while acting for the city. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded. 


KIRKPATRICK and LOBINGrIER, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
‘ and the cause remanded. 

REVERSED. - 


STATE OF NEBRASKA V. STEPHEN W. TANNER. 
Finep JANUARY 18,1905. No. 13,706. 


1. Indemnity School Lands: ConcressronaL Grant. The act of con- 
gress approved March 3, 1893, 27 U. S. Statutes at Large, ch. 
200, p. 555, grants to the state such portions of the lands em- 
braced within the abandoned military reservation therein named, 
out of the odd-numbered sections, when surveyed, as indemnity 
school lands as shall be selected within one year after the survey 
and the filing of the plats thereof, and accepted in full satisfaction 
of the state’s claim for a like number of acres lost in sections 16 
and 36, which were set apart for the use and benefit of the com- 
mon schools at the time of the admission of the state into the 
Union. 


The grant became absolute and the state became 
possessed of the fee simple title upon its acceptance of the terms 


la. 
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of the grant and its selection, within the time limited, of the 
lands granted for the purpose named, as therein provided. 


: Serrters. The proviso found in the act to the effect that 
no existing lawful rights arising under the public land laws 
shall “e prejudiced by the act cannot inure to the benefit of one 
who settles on and improves the land at or about the time of the 
passage of the act, and before the survey of the land as therein 
contemplated, and before the expiration of the time in which the 
state might make its selection, as therein provided. A person 
settling upon such land under such circumstances is technically 
a trespasser, and can acquire no valid preference right thereby 
as against the state’s right to select lands as indemnity school 
lands, as in said act provided. 


: The act of congress of July 5, 1884, 23 U. S. Stat- 
utes at Large, ch. 214, p. 103, recognized only the right of an in- 
dividual settler who was in actual occupation of a portion of a 
military reservation prior to the location of the reservation or 
prior to January 1, 1884, in good faith, for the purpose of secur- 
ing a home, 


16. 


Ie. 


1d. : The rights acquired by settlement, and recognized 
by the act of July 5, 1884, as above mentioned, or those of like 
character are the “lawful rights” which it is declared shall not 
be prejudiced in the act of March 3, 1893, granting lands to the 
state as indemnity school lands in lieu of other lands theretofore 


lost. 


The act of congress of August 23, 1894, 28 U. S. 
Statutes at Large, ch. 314, p. 491, giving the perference right of 
entry to a bona fide settler on lands embraced within an 
abandoned military reservation, in no way impairs the right of 
the state to select indemnity school lands within the time and 
Manner as contemplated by the grant for that purpose contained 
in the act of March 5, 1893. 


le, 


2. Pleadings. An allegation iu an answer which pleads only a con- 
clusion and not an issuable fact states no de#ense and is vulner- 
able to a demurrer. 


3. School Lands: SELEcTION: ConstTItuTIONAL Law. The constitutional 
provisions relating to the control and management of educational 
lands and funds, and the creation of commissioners for that pur- 
pose, are not applicable to the means employed whereby title to 
lands is acquired by the state for the benefit of the public schools, 
but only to the control and management thereof after the title 
has become vested in the state. 


The state may by its legislature accept 


3a. : 
the terms of an act of congress granting to it lands as indemnity 
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school lands, and authorize the commissioner of public lands and 
buildings to select the lands thus granted, without violating any 
of the provisions of the fundamental law. 


4. 


: TiTLE. The legislature having accepted the terms of the 
grant of indemnity school lands, as provided by the act of con- 
gress of March 3, 1893, and authorized the selection of the lands 
granted by the commissioner of public lands and buildings, and 
the selections having been made within the time limited and 
approved by the interior department, and set apart and noted 
upon its records as indemnity school lands selected by the state 
of Nebraska, the state thereby became vested with a perfect and 
absolute title to all of such lands. 


4a, : Power oF LEGISLATURE. It is not competent for the legisla- 
ture to provide for the disposition of school lands to which the 
state has acquired a perfect and absolute title, otherwise than as 


authorized and directed by the constitution. 


4b. Statute: ConstiruTionaL Law. The act of the legislature passed 
in 1901, ch. 115, laws, 1901, entitled “An act for the relief of” the 
parties therein named, contravenes the provisions of sections 1 
and 8, article VIII of the constitution, and is therefore inoperative 
and wholly void. 


ORIGINAL action in the nature of ejectment. Judgment 
for the state. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


Sanford Parker, W. T. Wills and M. F. Harrington, 


contra. 
Hoicomp, C. J. ° 


This is an action begun in this court in the exercise of 
its original jurisdiction. The petition is in the usual 
form in an action of ejectment. The answer consists, first, 
of a general denial; and second, of allegations of fact 
touching the source of title and ownership of the state 
and of the defendant respectively of and to the land in 
controversy, with a prayer that title thereto be quieted 
in the defendant and that the state be adjudged to have no 
right to maintain its action. A general demurrer is in- 
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terposed to the second defense, and the cause is thus sub- 
mitted on the pleadings. The issues arising under the 
allegations of the answer and the demurrer thereto are 
not as clearly and well defined as it seems to us they 
might be made, and such as would conduce to a more 
intelligent disposition of the controversy; but, since the 
cause is thus submitted, we endeavor to determine the 
legal questions arising from the record as it is presented 
to us. It will not be necessary to set forth in detail the 
allegations contained in the answer. The facts pleaded 
therein will sufficiently appear in the discussion to fol- 
low. Suffice to say that the state claims the title and 
ownership of the land in controversy under an act of 
congress granting such land with other lands as indem- 
nity lands for school lands lost to the state, and to which 
it is entitled under the provisions of the enabling act 
admitting the state into the Union. The defendant con- 
tends, and so alleged in his answer, that, by virtue of his 
settlement on the land and the improvement thereof, with 
a view of acquiring title thereto under the homestead 
laws, prior to the time the state had made its selection of 
such land as school indemnity land, he acquired a prefer- 
ence right to the land and is in fact the equitable owner, 
and that the title acquired by the state is subject to such 
preferential right and interest so secured by the prior 
settlement. The answer alleges in substance that the land 
in controversy is a part of an abandoned military reserva- 
tion known as the Fort Randall Military Reservation; 
that he settled on the land March 20, 1893, and has ever 
since resided upon and made yaltiable improvements 
thereon, and that he settled thereon with the intention of 
making entry and acquiring title thereto from the United 
States under the homestead laws; that he has resided 
thereon and improved the same for more than five years, 
and is the equitable owner of said premises and possessed 
of all interest therein except the naked legal title. After 
referring to different acts of congress, and a concurrent 
resolution of the legislature of the state authorizing the 
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commissioner of public lands and buildings to select as 
agent of the state, pursuant to the provisions of an act of 
congress, indemnity lands for school lands lost to the state, 
it is in the answer further alleged in substance that, in 
pursuance of such legislative authority, the commissioner 
of public lands and buildings proceeded to said Fort Ran- 
dall Military Reservation and selected certain lands as 
indemnity school lands, and that among the lands so 
selected was the tract in controversy, upon which the de- 
fendant was at the time a settler; and that the commis- 
sioner thereafter reported the said lands to the secretary 
of the interior—that he had selected the same in behalf of 
the state of Nebraska as indemnity school lands, and that 
it was recorded upon the books of the department of the 
interior as indemnity school lands selected by the state of 
Nebraska. 

While sone allegations are found in the answer to the 
effect that the commissioner in selecting the lands he did 
select made a mistake in that he did not intend to select 
lands upon which settlers were residing, these allegations, 
when analyzed, amount to nothing more than that the com- 
missioner was ignorant that the land he selected was 
occupied by a settler, and would not have made the selec- 
tion had he been so advised. There is no question of mis- 
take in the description of the lands selected, or that the 
list as made out included other or different lands than 
were selected and intended to be selected as school in- 
demnity lands granted by the act of congress, and in pur- 
surance of the concurrent resolution of the legislature 
accepting the terms of such grant and authorizing the 
selection of such lands. These allegations found in the 
answer may therefore be passed without further notice. 
Other portions of the answer will receive attention as we 
progress. 

1. In arriving at a correct conclusion as to the respect- 
ive rights of the state and the defendant, we assume that 
the United States holds the proprietorship of the public 
lands in this state in the same manner as does an indi- 


VOL. 73] JANUARY TERM, 1905. 109 


State v. Tanner. 


vidual owner, and that it may dispose of the same by gift 
or otherwise in such manner and upon such terms as con- 
gress may in its wisdom provide for. It is also taken for 
granted that whatever right the defendant may have ac- 
quired by virtue of his alleged settlement on and improve- 
ment of the land must have for its basis and upon which 
it is grounded some act of congress recognizing and pro- 
tecting the right as in the nature of a validly acquired 
interest in property. In respect of the title and interest 
of the state, it may be observed that by section 7 of the 
enabling act sections 16 and 36 in every township, not 
otherwise disposed of, were granted to the state for the 
support of the common schools; and it is therein provided 
that other lands equivalent to the lands in such sections, 
otherwise sold or disposed of, shall be granted to the state 
for the same purpose. The state thus became entitled to 
all the lands contained in sections 16 and 36 of every town- 
ship, or their equivalent, when disposed of otherwise, to 
an equal amount in regular subdivisions of not less than 
one-quarter section, to be secured from other portions of 
the public domain lying within the state. After the aban- 
donment of the Fort Randall Military Reservation, and 
before it was thrown open to settlement, congress, March 
8, 1893, passed an act entitled “An act to provide for the 
survey and transfer of the part of the Fort Randall Mili- 
tary Reservation in the state of Nebraska to said state for 
school and other purposes.” 27 U. 8S. Statutes at Large, 
ch. 200, p. 555. The act provides in substance that the 
odd-numbered sections, after the same shall have been 
surveyed, may be by the state, at any time within one year 
after the filing of the official plats of the survey in the 
local land office, selected as a part of the lands granted to 
said state as indemnity lands for school lands lost in 
place, under the provisions of the act to provide for the 
adinission of the state into the Union, provided, that said 
lands shall be accepted by the state in full satisfaction of 
lawful claims now existing, or that may hereafter arise, 
for school land indemnity for a corresponding number of 
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acres, upon assignment of the basis of the claims by 
description and selection according to regulations of the 
interior department. It is provided in the act that no 
existing lawful rights under any of the land laws of the 
United States providing for the disposition of the public 
lands shall be prejudiced by the act. Provisions are also 
made for the survey and appraisemcnt of the lands in- 
cluded in the reservation, and for opening to settlement 
under the homestead laws the even-numbered sections and 
the portions of the odd-numbered sections not selected by 
the state, as above provided. The legislature of the state 
at its twenty-fifth session very promptly accepted the 
terms of the congressional act referred to above, and em- 
powered and authorized the commissioner of public lands 
and buildings to make the selections as therein provided. 
Laws, 1897, ch. 122. The lands were thereupon, and in 
pursuance of the act of congress and the concurrent reso- 
lution of the legislature, by the commissioner of public 
lands and buildings selected within the time limited; the 
list thereof with the description and all needful informa- 
tion reported to the secretary of the interior, and the 
lands so selected set apart as belonging to the state for the 
use and benefit of the common schools. 

The act of congress, aS we read it, will admit of but one 
construction. The language is clear and unambiguous. 
It grants to the state out of the odd-numbered sections, 
when surveyed, as indemnity lands for school lands lost, 
such portions thereof as shall be selected within one year, 
and accepted in full satisfaction of its claim for a like 
number of acres lost in sections 16 and 36 which were 
set apart for the benefit of the common schools at the time 
of the admission of the state into the Union. The grant 
became absolute, and the state became possessed of the 
fee simple title, upon its acceptance of the terms of the 
grant and its selection within the time limited from the 
odd-numbered sections of the lands granted for the pur- 
poses named, when surveyed, as therein provided. The 
proviso found in the act to the effect that no existing law- 
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ful rights arising under the public land laws shall be 
prejudiced by the act cannot inure to the benefit of the 
defendant. He had acquired no lawful right. His going 
upon the land was unauthorized. He was technically a 
trespasser. ‘The odd-numbered sections were in terms 
withheld from settlement until after the state had made its 
selections or until the time limited therefor had expired. 
They were, or such portions as should be selected and 
accepted by the state in lieu of other school lands lost to 
it, as contemplated in the original grant, specially re- 
served and withheld from settlement or entry under the 
homestead laws. The state’s right to select these lands as 
indemnity school lands was paramount to any right 
that might be acquired by scttlement within the time 
which, by the terms of the act, the state was given to make 
its selection. The question is set at rest by the depart- 
ment of the interior, in so far as its administration of the 
public land laws can affect the question, by a decision of 
the secretary of the interior. In the case of Blair v. State, 
30 L. D. 286, it is held: “A settlement on an odd-numbered 
section within Fort Randall abandoned military reserva- 
tion and an application to enter the tract settled upon 
filed prior to the expiration of the period accorded 
the state by the act.of March 3, 1893, within which to 
exercise a preferred right of school indemnity selection, 
cannot defeat the assertion of such right on the part of 
the state, unless the settler was an actual occupant of 
said tract prior to the establishment of the reservation 
or had settled thereon prior to January 1, 1884, in good 
faith, for the purpose of securing a home and enter- 
ing the same under the general land laws.” It is 
said in the body of the decision: “At the date of 
Blair’s settlement, and at all times since then to the 
time of the state’s selection, no lawful right could have 
been initiated upon said land under any public land law 
of the United States, and hence at the date of the act of 
March 8, 18938, Blair did not have an existing lawful right. 
His act of settlement was not authorized by any law, was 
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a mere trespass, and he took nothing thereby. The de- 
bates of congress upon the bill which afterwards became 
the law above quoted seem to indicate that the ‘existing 
Jawful rights’ intended to be protected by said proviso 
were such as it was contemplated might exist by reason of 
the provisions of an act of July 5, 1884 (23 Statutes at 
Large, ch. 214, p. 103), entitled ‘An act to provide for the 
disposal of abandoned and useless military reservations,’ 
under which this land would have been disposed of, upon 
being turned over by the war department, but for the 
special legislation contained in the act of March 3, 1893.” 
Manifestly the views thus expressed lead to the only ra- 
tional construction that can be given to the several pro- 
visions contained in the act. Any other construction 
would obviously defeat the main object of the act, that is, 
the granting of indemnity lands for school lands which 
the state had lost. The construction contended for would 
subject the state’s rights and interests to those of the in- 
dividual, who is ever alert and active in an endeavor to 
acquire from the government title to portions of its public 
‘lands whenever or wherever the possibility of so doing 
arises. These lands are granted to the state for a sacred 
purpose. They are held in trust for the benefit of the 
common schools. This trust is by the constitution de- 
clared to be inviolable. Congrcss has by this act ex- 
pressly made provisicns for the state to secure more nearly 
its full quota of school lands, as originally contemplated. 
The grant has been accepted and the lands selected, and 
it would seem that the state cannot escape the responsi- 
bility thus thrown upon it, and cannot do otherwise than 
execute the trust with which it is charged in harmony with 
the provisions of the fundamental law. 

The act of July 5, 1884, 23 Statutes at Large, ch. 214, p. 
103, provided only for the transfer of the military reserva- 
tion to the interior department, and for the survey, ap- 
praisement and sale. Nothing is found therein throwing 
the lands, after survey, open to entry and settlement under 
the homestead laws. It is provided in the act that any 
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settler who was in actual occupation of any portion of a 
military reservation prior to the location of the reserva- 
tion or prior to January 1, 1884, in good faith, for the 
purpose of securing a home, and has continued in occupa- 
tion and is by law entitled to make a homestead entry, 
shall be entitled to enter the land so occupied not ex- 
ceeding 160 acres, provided, that such lands were subject 
to entry under the public land laws at the time of their 
withdrawal. The defendant of course can claim nothing 
under this proviso by virtue of his alleged settlement made 
in 1893. The rights preserved by the act of March 3, 1893, 
are lawfully acquired rights of the character above de- 
scribed, and not those supposed rights which would arise 
in favor of one going upon lands of an abandoned military 
reservation before being thrown open to settlement at the 
time and under the circumstances the defendant made the 
settlement, as alleged in his answer herein. 

The defendant seems also to place some reliance upon 
a later act of congress which was passed August 23, 1894, 
28 U. S. Statutes at Large, ch. 314, p. 491, as giving him 
preferential rights and an interest in the land in contro- 
versy as against the state under its selection made as 
aforesaid. The act cited provides in substance that all 
lands, not already disposed of, included within the limits 
of any abandoned military reservation placed under the 
control of the secretary of the interior under the act of 
July 5, 1884, the disposal of which has not been provided 
for by a subsequent act of congress, where the area ex- 
ceeds 5,000 acres, are open to settlement under the public 
land laws, and a preference right of entry for a period of 
six months from the date of the act shall be given all 
bona fide settlers who are qualified to enter under the 
homestead law, have made homes and are residing upon 
any agricultural lands in said reservations, and, after the 
passage of the act, for a period of six months from the 
date of settlement, when that shall occur after the date of 
the act. This act cannot help the defendant as it is ex- 
pressly declared that it refers to lands the disposal of 
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which has not been provided for by other acts of congress. 
This latter act must be construed in the light of the prior 
acts on the same subject, and, thus construing them, it 
seems reasonably clear that the latter act went no further 
than to give a preference right to settlers on lands subject 
to settlement and for the disposition of which no other 
provisions had been made, and that, when so construed, 
all of the different acts are harmonious and all are given 
effect, as should be the case in construing statutes in pari 
materia. We are confirmed in our views in this respect 
from the allegations of the answer to which the demurrer 
is interposed, which are to the effect that the defendant 
has a preference right to said lands, and a preference 
right to enter said lands for a period of six months after 
the same shall have been thrown open to entry, and that 
the defendant has made diligent effort to enter said land, 
but that the same has always been refused. That is, as 
we construe these allegations, the department of the 
‘federal government having the administration of affairs 
connected with the disposal of the public lands has denied 
to the plaintiff the right to enter the land in controversy 
as a homestead, because the same has been disposed of 
and belongs to the state under the act of congress grant- 
ing lands to be selected by it in lieu of and as indemnity 
for school lands theretofore lost, and the acceptance by 
the state and its selection of such land with other lands 
under the provisions of the said grant. We cannot escape 
the conclusion that as between the state and the defendant 
the state has acquired the title in fee to the land in con- 
roversy, and that the contention of the defendant that 
he has become the equitable owner thereof by reason of 
his alleged settlement and residence upon the land and the 
improvement thereof is not well founded. . His settlement 
upon the land and his residence thereon thereafter render 
him a trespasser and wrongdoer, that is, he had no lawful 
right to go upon the land either as between himself and 
the government, or as between himself and the state as 
the grantee of the government. He must have known, or 
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at least is presumed to know, that the disposition of the 
land embraced in the abandoned military reservation must 
be tinder and according to the terms provided by congress, 
and that no valuable right could be acquired by settle- 
ment or improvement unless authorized by congressional 
ehactment. He was charged with knowledge of the act 
which provided for the disposition of these lands and in 
which the state was accorded the first right to select and 
secure title to the lands situated in the odd-numbered 
sections, when surveyed, as indemnity school lands. He 
must have known that in such act no provisions are found 
giving to one settling upon such lands a right to acquire 
title under and by a homestead entry as against the state’s 
right of selection within the time limited therein. 

2, Allegations are found in the answer of the defendant 
to the effect that, before the state made its selection of 
lands in lieu of and as indemnity for school lands lost and 
in which is included the land in‘ controversy, it had 
selected other lands in lieu of some of the lands which 
were described as indemnity school lands lost by the state, 
and that, while some of the lands described in said list 
so selected as school lands lost by the state were in fact 
actually lost by it, yet some of them had been replaced by 
other lands selected in said list, and thereby, and by reason 
thereof, the said list was uncertain, indefinite, invalid and 
utterly void. If we understand the pleading correctly, 
the validity of the entire list of lands with the descriptions 
thereof as made by the commissioner of public lands and 
buildings under the act mentioned is void because, as is 
sought to be alleged, some of the bases assigned for one or 
more of the selections made had been exhausted by a prior 
selection on behalf of the state of other lands as school 
indemnity for school lands lost, and to which the state 
was entitled under the provisions of the enabling act. 
There is no statement of fact showing any valid prior 
selection which would have the effect of depriving the 
‘state of the right to select all lands included in the list, 
which embraces the land claimed by defendant. It.is not 
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averred that the bases assigned in the selection of any of 
these lands were exhausted by a selection and conveyance 
of other lands to which the state had acquired a perfect 
title. No fact is alleged from which it can be inferred 
that any of the lands included in the list last selected were 
not lands which the state is entitled to receive under the 
provisions of the act of congress of March 3, 1893. In 
truth, in other portions of the answer it is alleged without 
qualification that the lands selected by the commissioner 
of public lands and buildings under the provisions of that 
act were in lieu of lands lost to the state under the grant 
contained in the enabling act, and as school indemnity for 
school lands lost as contemplated by the original act. This 
of itself is a solemn admission that the lands selected and 
claimed by the state were in lieu of other lands theretofore 
lost, and which it was entitled to receive for the use of the 
common schools. The selections of the lands made in the 
case at bar were made within the year limited by the act 
granting the same, and during which time no valid rights 
of third parties could intervene. The selections thus made 
being valid, the plea of a prior selection of other land 
without the allegation of other facts is manifestly not the 
pleading of an issuable fact, but of a conclusion only of 
the pleader, and states no ground of defense to the plain- 
tiff’s cause of action. Again, it is not believed that the 
defendant can be heard to raise this question as the ad- 
justment of the amount of lands granted in lieu of others 
to which the state is entitled is a matter exclusively for 
the government and the state. It can hardly be doubted 
that the government might grant to the state any portion 
of the public domain that congress saw fit and wise to 
bestow upon it, where no private rights had attached. 

3. The question is presented as to the authority of the 
state to select the land in controversy with the other lands 
selected by it by the adoption of the method resorted to 
for the accomplishment of the desired object. It is argued 
that this authority cannot be delegated by the legislature 
to the commissioner of public lands and buildings, but 
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that the selection must be made by the board of educa- 
tional lands and funds, which by the constitution is 
charged with the duty of managing and controlling educa- 
tional lands and funds held by the state in trust for the 
use and benefit of its common schools. The constitutional 
provisions appealed to are not applicable to the means 
employed by which title to lands are acquired for the 
benefit of the public schools, but only to the control and 
. management thereof after the title has become vested in 
the state. The grant of the lands in controversy comes 
from congress. It is in the nature of a gift to the state 
to be held in trust for the benefit of the common schools. 
The terms of the grant or gift are a matter of regulation 
by congress, and its acceptance may be by the state 
through its legislature or by an authorized agent selected 
for that purpose, and this would in no wise infringe on 
any provisions of the fundamental law. It is not until 
the gift has become effective and the title vested in the 
state in trust that the board of educational lands and 
funds by virtue of constitutional provisions become 
clothed with the exclusive authority to control and man- 
age such lands and the proceeds thereof for the benefit of 
the common schools. We find nothing in the concurrent 
resolution accepting the terms of the act of congress grant- 
ing the lands to the state, nor of the action of the state’s 
agent, the commissioner of public lands and buildings, in 
making the selection of the lands thus granted, that in any 
way contravenes any of the provisions of the organic law. 

4, What has heretofore been said necessarily leads to a 
conclusion adverse to the contention of the defendant. 
There arises, however, another question to be considered 
and determined. This question involves the construction 
and validity of an act of the legislature passed in 1901, 
ch. 115, laws, 1901, entitled “An act for the relief of’? the 
defendant, naming him, and three others, and to authorize 
the governor to execute a deed of relinquishment to the 
United States of the land in controversy and other lands 
to enable the said defendant and the other persons men- 
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tioned therein to each perfect his entry and title to said 
lands under the homestead laws of the United States. 
After several whereases reciting the facts relating to the 
land in controversy similar to those hereinbefore disclosed 
in the opinion, it is enacted that the governor is authorized 
and directed to execute a deed of relinquishment to the 
United States, conveying any and all interests of the 
state of Nebraska in and to the land in controversy and 
other lands as therein described to enable the said defend- 
ant and other persons therein named to perfect their 
entry of and title to said tracts of land under the home- 
stead laws of the United States. The validity of the act 
is challenged by the state on different grounds, but prin- 
cipally for the reason that it violates the provisions of the 
constitution relating to the control, management and dis- 
position of the educational lands belonging to the state 
and held by it in trust for the use and benefit of the com- 
mon schools. Whether the act contravenes the funda- 
mental law must, we think, be determined by the nature of 
the title and interest held by the state to the lands in 
controversy at the time of the passage and approval of the 
act under consideration. If the state’s title had been per- 
fected, if a title in fee simple had at the time vested in the 
state, and nothing further was to be done in order that 
its ownership of these lands should be that of the holder 
of an absolute and indefeasible title the same as that of 
other common school lands held by it under the original 
grant, then, in our judgment, the conclusion is irresistible 
that such lands can only be disposed of in the manner 
and under the terms and conditions pointed out by the 
constitution regulating the control and disposition of all 
educational lands owned by the state. If, on the other 
hand, the state’s title was not perfected, and something 
further was required to be done in order to render its title 
absolute and unqualified, it would seem that the exercise 
of the same power which authorized the acceptance of the 
proffered grant might provide for its relinquishment, and 
no fundamental provisions of law are violated thereby. 
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Had the state’s title become absolute? The answer must, 
we are of the opinion, be in the affirmative. The con- 
gressional act heretofore noticed made a present grant of 
all school indemnity land which the state might select in 
the odd-numbered sections in lieu of other lands lost, as 
contemplated by the original grant, if selected at any time 
within one year after a survey of the land and the filing 
of the plats thereof in the local land office. The legisla- 
ture accepted the terms of the grant and authorized the 
selection of the lands granted by the commissioner of 
public lands and buildings. The selections were made 
in due form within the time limited and a list thereof 
filed with the secretary of the interior, approved by hin, 
and the lands thus selected and designated were by the 
proper authority set apart and noted upon the records as 
school indemnity lands belonging to the state of Nebraska. 
This was the final act of transfer, the livery of seisin, and 
thereby was vested in the state full, complete and absolute 
title to the lands as thus granted, selected and accepted 
as indemnity lands for other lands lost in place. As was 
said by the California supreme court: “The state, by 
the act of congress, received a present grant of five hun- 
dred thousand acres of land, to be selected out of such 
lands as were open to selection, in such a manner as the 
state, by its legislature, should direct. ‘When the selec- 
tion and location are once made pursuant to the direc- 
tions, of lands not reserved, but subject to location, the 
general gift of quantity becomes a particular gift of the 
specific lands located, vesting in her a perfect and ab- 
solute title to the same.” Bludworth v. Lake, 33 Cal. 
255, and authorities therein cited. 

Section 8, article VIII of the constitution, declares that 
common school lands which are now held or may here- 
after be acquired by the state for educational purposes 
shall not be sold for less than seven dollars an acre, nor 
less than the appraised value. The act in question cun- 
travenes this provision of the constitution, for it in effect 
contemplates a gift of the state’s interest in the land in 
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controversy to the defendant, assuming such lands to be 
common school lands, as we are constrained to hold they 
are. Jt is also declared by section 1, article VIII of the 
constitution, that the governor and the other state officers 
therein named shall, under the direction of the legislature, 
constitute a board of commissioners, for the sale, leas- 
ing and general management of all lands and funds set 
apart for educational purposes. The act under considera- 
tion conflicts with the above provisions and must give 
way to the paramount law. It is not within the power 
of the legislature to authorize the control, sale or leasing 
of school lands-by an officer or individual other than those 
named in the organic law. State v. Scott, 18 Neb. 597. 
The act of the legislature purporting to authorize the 
governor to convey the state’s lntcrest and title as thus 
acquired to the United States for the benefit of the de- 
fendant, and in order to permit him to perfect his home- 
stead entry, must be beld inoperative and wholly void. 
In considering this case, we have not been unmindful 
of the fact that the defendant, who is in a measure inno- 
cent, is the victim of circumstances which work a great 
hardship on him, but this hardship cannot rightfully be 
obviated by the violation of a sacred trust imposed upon 
the state and those chosen to administer its affairs re- 
lating to the lauds and funds belonging to the common 
schools, which should ever be kept inviviate and used and 
disposed of only in the execution of the trust. While the 
legislature no doubt may grant to the defendant, if in 
its wisdom it sees fit so to do, some measure of relief, in 
so doing due regard must be had to the greater interests 
of the state, which, if observed, require a faithful adminis- 
tration of affairs pertaining to the management and dis- 
position of the school lands and funds as contemplated 
by constitutional provisions, and thereby promote the 
efficiency of the common schools in which all are alike 
interested. The demurrer is sustained, and a judgment 
is ordered entered in favor of the state, as in its petition 
prayed. : 
JUDGMENT ACCORDINGLY. 
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STATE OF NERRASKA V. JOHN T, BRIMMER. 
Frep JANUARY 18,1905. No. 13,707. 


State v. Tanner, ante, p. 104, followed. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


Sanford Parker, W. T. Wills and M. F. Harrington, 
contra. 


Howcos, C. J. 


This case, in all its essential features, is the same as the 
case of State v. Tanner, ante, p. 104, in which an opinion 
has just been filed. The same questions of fact and legal 
conclusions deducible therefrom are presented in both 
cases. The decision in the one controls in the other and 
should be followed. On the authority, therefore, of the 
decision in the first case rendered, the demurrer in the 
case at bar is sustained, and it is ordered that judgment 
be rendered therein in favor of the state, as in its petition 
prayed. : 

JUDGMENT ACCORDINGLY. 
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STaATH OF NEBRASKA V. FRANK J. BEDNAR. 
Fuzp January 18,1905. No. 13,708. 


State v. Tanner, ante, p. 104, followed. 


- Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


Sanford Parker, W. T. Wilis and. M. F. Harrington, 
contra. 


Hotcoms, C. J. 


This case, in all its essential features, is the same as the 
case of State v. Tanner, ante, p. 104, in which an opinion 
has just been filed. The same questions of fact and legal — 
conclusions deducible therefrom are presented in both 
cases. The decision in the one case controls in the other 
and should be followed. On the authority, therefore, of 
the decision in the case first rendered, the demurrer in 
the case at bar is sustained, and it is ordered that judg- 
ment be rendered therein in favor of the state, as in its 
petition prayed. 

JUDGMENT ACCORDINGLY. 
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STare OF NEBRASKA V. ARTHUR T. MCCRIGHT. 
FILtep JANUARY 18,1905. No. 13,709. 


State v. Tanner, ante, p. 104, followed. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


Sanford Parker, W. T. Wills and M. F. Harrington, 
contra. 


Ho.comes, C. J. 


This case, in all its essential features, is the same as 
the case of State v. Tanner, ante, p. 104, in which an 
opinion has just been filed. The same questions of fact 
and legal conclusions deducible therefrom are presented 
in both cases. The decision in the one controls in the 
other and should be followed. On the authority, there- 
fore, of the decision in the first case rendered, the de- 
murrer in the case at bar is sustained, and it is ordered 
that judgment be rendered therein in favor of the state, 
as in its petition prayed. 

JUDGMENT ACCORDINGLY. 
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WILLIAM J. LANSING v. STATE OF NEBRASKA. 
Fitep JaNuaRy 18,1905. No. 13,643. 


1. Misdemeanor: Pure Foop Acr. The sale of mflk adulterated by 
adding thereto a substance containing poison is made a mis- 
demeanor by the general provisions of chapter 99, laws of 1897, 
known as the “Pure Food Act.” 


2. Information: ADULTERATED MILK. The allegation in the information 
that the defendant “did then and there unlawfully and knowingly 
sell to one William F, Thompson a quantity of milk, to wit, one 
quart of milk, as and for pure milk, an article of food to which 
@ quantity of a substance or ingredient was added which is poi- 
sonous,” is sufficient. No special allegation of guilty knowledge 
is necessary. 


3. : . The allegation that defendant sold milk “as and 
for pure milk, an article of food,” is a sufficient allegation that 
it was sold as an article of food. 


4. Sale for Analysis. It is not a violation of the act to sell a quantity 
of an article of adulterated food as a sample for the purpose of 
analysis upon demand made for that purpose under section four 
of the act. If the sale is freely made in the ordinary course of 
trade without a demand therefor for the purpose of analysis, pro- 
visions of section four have no application. The fact that the 
purchaser intended to analyze it, and that the seller was aware 
of that intention, will not bring the transaction within the pro- 
visions of section four. 


5. Sale: Gumtry KNowLepar. The statute provides that food shall be 
considered adulterated if it contains “any added substance or in- 
gredient which is poisonous or injurious to health.” A dealer 
in food, who puts a foreign substance containing poison into 
the food which he sells, cannot defend such action on the ground 
that he did not know that such substance contained poison. 


Error to the district court for Lancaster county: 
Epwakp P. HoLMEs, JupGE. Affirmed. 


W. M. Morning and J. J. Ledwith, for plaintiff in error. 


Frank N. Prout, Attorney General, Norris Brown and 
J. L. Caldwell, contra. 
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SEDGWICK, J. 


The defendant, who is plaintiff in error in this court, 
was found guilty of a violation of chapter 99, laws of 
1897, known as the “Pure Food Act.” 

1. It is contended “that the specific mention of milk in 
the 5th subdivision, with a definite statement there as to 
what shall be deemed adulteration of milk within the 
meaning of that section, excludes it from the general 
provisions of the section.” It is therefore urged that there 
can be no conviction for the sale of adulterated milk under 
this act unless the “milk is the produce of a diseased 
animal, or diluted with an inferior liquid, or mixed with 
an inferior substance.” The language of section three is: 
“An article of food shall be deemed to be adulterated 
within the meaning of this act in the following cases: 
‘ First. If any substance or substances have been mixed 
with it, so as to lower or depreciate, or injuriously affect 
its quality, strength or purity. * * * Fifth. If it 
consists wholly, or in part, of a diseased, decomposed, 
putrid, infected, tainted or rotten animal or vegetable 
substance or article, whether manufactured or not or, in 
the case of milk, if it is the produce of a diseased animal 
or diluted with any inferior liquid or mixed with any 
inferior substance. * * * Seventh. If it contains any 
added: substance or ingredient which is poisonous or in- 
jurious to health, or any deleterious substance not a neces- 
sary ingredient in its manufacture.” It is manifest that 
the words “or, in the case of milk, if it is the produce of a 
diseased animal or diluted with any inferior liquid or 
mixed with any inferior substance” cannot have the force 
and meaning claimed for them. This clause does not pur- 
port to be a complete statement of the adulterations of 
milk that are intended to be forbidden by the act. The 
necessary meaning of this section is that any adulteration 
that would be so considered in the case of any other 
article of food should be considered an adulteration in the 
case of milk, and that, in addition thereto, if milk is the 
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produce of a diseased animal or is diluted with any in- 
ferior liquid or mixed with any inferior substance, it shall 
likewise be considered adulterated within the meaning of 
the act. , 

2. It is next urged that the complaint is insufficient in 
not alleging that the defendant knew that the milk sold 
was adulterated. The allegation is, “did then and there 
unlawfully and knowingly sell to one William F. Thomp- 
son a quantity of milk, to wit, one quart of milk, as and 
for pure milk, an article of food, to which a quantity of 
a substance or ingredient was added which is poisonous.” 
The argument of defendant upon this point is based upon 
the peculiar construction, above referred to, which he has 
. given the statute. The statute being rightly construed 
there can be no necessity of a special allegation that the 
defendant knew that the milk was adulterated. 

3. It is said in the brief that the charge that it was 
“sold as and for pure milk, an article of food,” is insuffi- 
cient. The idea seems to be that under this act it is in- 
sufficient to show that the thing sold was in fact an article 
of food, that it is necessary to allege that it was sold “as 
and for” an article of food. The complaint sufficiently 
shows that the substance was sold as milk and that milk 
is an article of food, and this is a sufficient compliance 
with the statute in that regard. Section one of the act is: 

“That no person shall, within this state, manufacture 
for sale, offer for sale, or sell, any article of food which 
is adulterated, within the meaning of this act.” 

4. The fourth section of the act provides: 

“Every person manufacturing, offering or exposing for 
sale or delivering to a purchaser, any article of food in- 
cluded in the provisions of this act, shall furnish to any 
person interested, or demanding the same, who shall apply 
to him for the purpose, and shall tender to him the value 
of the same, a sample sufficient for the analysis of any 
such article of food which is in his possession”; and the 
fifth section makes it a criminal offense to refuse to 
comply and furnish such sample. The bill of exceptions 
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shows that the deputy food commissioner purchased the 
milk for the purpose and with the intention, at the time, 
of making an analysis of the same to ascertain if the same 
were adulterated, and it is shown from the statement of 
facts that the defendant claimed that he knew the pur- 
pose for which the milk was purchased, and would so 
testify. There is no doubt that, if the sale was made in 
pursuance of section four of the act, the defendant could 
not be prosecuted for a sale which he was compelled by law 
to make, and it is insisted that the facts above indicated 
show that the sale was made in pursuance of that section. 
But we do not so view it. There is nothing to show that 
the food commissioner applied to the defendant for a 
sample of milk for the purpose of analysis. The admis- 
sion is that the defendant sold to W. F. Thompson one 
quart of milk, at the time stated in the complaint, and 
there is nothing to show that he refused to sell it in the 
regular course of his trade, or that he was under any 
conipulsion, or supposed himself to be under any com- 
pulsion, to sell the milk in pursuance of a denrand for the 
purpose of analysis. 

5. The judgment is supported by the evidence. In the 
stipulation of facts upon which the case was tried in the 
court below, it is admitted that the defendant “put milk- 
swect into the milk and that milk-sweet does contain 
formaldchyde, a poison.” Under the seventh subdivision 
of section three above quoted, food is to be considered 
adulterated if it contains “any added substance or in- 
gredient which is poisonous or injurious to health,” and 
in the first subdivision of that section it is considered 
adulterated if it contains any substance that injuriously 
affects its quality, strength or purity. A dealer in food 
cannot be heard to say that he has put a foreign sub- 
stance containing poison into the food which he sells, but 
that he did not know, at the time, that the foreign sub- 
stance was poisonous. The statute (sec. 3) provides 
“that the provisions of this act shall not apply to mix- 
tures or compounds recognized as ordinary articles of 
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food, if the same be distinctly labeled as mixtures or 
compounds, and are not injurious to health.” This milk 
was not distinctly labeled as a mixture or compound, and 
the article added to it was injurious to health, so that the 
defendant cannot claim exemption under this provision of 
the statute. 

We find no errors in the record. The judgment of the 


district court is therefore 
AFFIRMED. 


EVALD KOEFOED, APPELLEE, V. SOPHUS THOMPSON, APPEL- 
LANT, 


Fivep JANuARY 18,1905. No. 13,264. 


1. Land: TRANSFER TO Co-Owner: Trust. If an owner of an undivided 
one-half of a tract of land conveys the same by quitclaim deed 
to his co-owner, who thus obtains the legal title by virtue of confi- 
dential relations between them, and under such circumstances 
that he ought not according to the rules of equity and good con- 
science as administered in chancery to hold the benefits, out of 
such circumstances or relations a court of equity will raise a 
trust by construction, fasten it upon the conscience of the offend- 
ing party and convert him into a trustee of the legal title. 


2. Equity. In such a case, on the refusal of the grantee to reconvey 
according to the agreement of the parties, the court will set aside 
the quitclaim deed and restore the grantor to his rights in the 
property. 

3. Accounting. If the grantee makes no claim for an accounting, and 
introduces no evidence to show that he has contributed more than 
his share to the payment of the purchase price, the interest 
thereon and the taxes assessed against the land, the court is not 
required to state an account between the parties before render- 
ing the decree. yl 


APPEAL from the district court for Wayne county: 
JOHN F. Boyp, JupGE. Affirmed. 


A. A. Welch and Allen & Reed, for appellant. 


Wilbur & Berry, contra. 
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BARNES, J. 


The appellee as plaintiff commenced this action in the 
district court for Wayne county against the appellant 
Thompson for an accounting, to set aside a quitclaim deed 
executed by him to the appellant for a certain tract of 
land situated in said county, and to recover an undi- 
vided one-half interest therein. Issues were framed, and 
as no objections were made to the form or sufficiency of 
any of the pleadings, it is unnecessary to copy them in 
this opinion. The trial resulted in a finding that the 
parties were not partners, but that the plaintiff was the 
owner of an undivided one-half of the land in question, 
and a decree was entered setting aside the quitclaim deed, 
and confirming his title thereto. The defendant Thomp- 
son appealed, and the case is, under the present rule, be- - 
fore us for a trial de novo. The evidence contained in the 
bill of exceptions clearly establishes the following facts: 

For some time prior to the year 1891, the plaintiff and 
the defendant had been working together, farming and 
carrying on other business ventures in Wayne county 
under a kind of partnership arrangement. In the fore 
part of that year, they jointly purchased the land in ques- 
tion, each one contributing one-half of the first payment 
thereon. Thereafter they held the land under their con- 
tract of purchase until the year 1893, when they borrowed 
$1,800 of one Charles H. Burr, and paid the balance of 
the purchase price therewith, taking a joint deed for the 
premises. For this borrowed money they gave two notes, 
signed by them jointly and secured by a mortgage on the 
land in question. Thereupon the defendant went into 
sole possession of the premises, upon which there was a 
house, barn and other improvements; and the plaintiff 
left with him a considerable amount of personal property 
to be sold and applied to the payment of his half of the 
mortgage debt. Plaintiff then went on a visit to Den- 
mark, returning in the year 1895. Meartwhile the smaller 
of the two notes given to Burr had become due, and a 
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foreclosure of the mortgage was had for $450, which was 
the amount due on said note. The plaintiff up to this 
time had paid his full share of the purchase money, and 
the interest. It then became necessary to renew the mort- 
gage or secure another loan in order to save the premises 
from sale under the decree of foreclosure. The plaintiff, 
who at that time resided in Chicago, Illinois, for the sole 
purpose of enabling the defendant to renew the mortgage 
or secure a new loan, executed to him a quitclaim deed 
to the land, dated December 20, 1895, and left him in 
possession thereof under a verbal agreement that he would 
secure the money and redeem the land froin the mortgage 
foreclosure for their joint benefit, and account for one- 
half of the rents and profits to the plaintiff, and in due 
time reconvey to the plaintiff his one-half interest therein. 
At the time of the commencement of this action, it ap- 
pears that the defendant had paid off and satisfied the 
decree of foreclosure, but the balance of the $1,800 was 
still unpaid. It further appears that the defendant had 
been in possession of the whole of the premises, and had 
received the rents and profits therefrom, and had paid 
the taxes thereon, together with the interest on the mort- 
gage. It also clearly appears that, in 1899, the plaintiff 
and defendant jointly, by an instrument in writing, made 
one I. M. Skeen their agent for the sale of the land; that 
Skeen found a purchaser, and thereupon the plaintiff was 
notified to come from Chicago to join in the sale and 
conveyance, and to settle up the whole matter. When he 
reached Wayne county, the defendant refused to sell the 
land, and for the first time declared his purpose to exclude 
the plaintiff from any interest therein. An arrangement 
was made, however, by which the defendant agreed to 
send the plaintiff $200 in cash within two weeks, together 
with four promissory notes of $200 each in payment for 
his interest in the property. Plaintiff thereupon returned 
to Chicago, but the agreement was never carried out, and 
the defendant boasted to several of his friends that he 
had been smart enough to induce the plaintiff to leave 
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under the promise of sending him the $200 and the notes 
within two weeks; that the plaintiff would not get the 
$200, and that he would never pay him anything for his 
interest in the land. It also appears that up to this time, 
in all of his transactions in relation to the property, and 
in all of his conversations with friends and neighbors 
about it, the defendant had at all times acknowledged 
that the plaintiff had a one-half interest therein, and that 
he would account to him for it whenever the land was 
sold. It further appears that the plaintiff had demanded 
a reconveyance from the defendant before the commence- 
ment of the action, which demand was refused. 

On the foregoing facts it is the contention of the ap- 
pellant that the agreement under which the quitclaim 
deed was made by the appellee to him is within the statute 
of frauds, and therefore the trial court erred in its find- 
ings and judgment, and we are asked to reverse the decree 
and dismiss the action. To support this contention the 
appellant relies on Courvoirsicr v. Bouvier, 3 Neb. 55; 
Hansen v. Berthelsen, 19 Neb. 433; O’Brien v. Gaslin, 20 
Neb. 347, and Dailey v. Kinsler, 31 Neb. 340. These cases 
are not in point. In each of them it was held that an 
express trust cannot be created by a parol agreement, 
therefore it cannot be contended that they have any ap- 
plication to a case where the facts create a resulting or 
constructive trust. We have here the case of appellee, 
the owner of property both real and personal, delivering 
possession of the personal property and making a convey- 
ance of the real estate by quitclaim deed to appellant, by 
which he, in effect, constituted appellant his agent under 
an oral contract, which charged him with the custody, 
control and disposition of the property, and required him 
to account to appellee for it or its proceeds. Thus given 
the undisputed ownership of the appellee, the fiduciary 
or confidential relation between the parties, the convey- 
ance without consideration except a mere matter of con- 
venience in handling the property for the joint benefit of 
both parties, the law raises a duty on the part of the 
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appellant to respond to the demand of the appellee for a 
return of such property or the proceeds, and a court of 
equity sLould find no difficulty in enforcing the contract 
as made. One of the provisions of our statute of frauds 
is that it shall not be construed so as to prevent any trust 
from arising by implication or operation of law. We 
think this case falls within the rule relating to such a 
trust, and is therefore not within the statute of frauds. 
In many things the case at bar closely resembles Wood 
v. Rabe, 96 N. Y. 414, which was an action brought to 
enforce an oral agreement between the plaintiff and his 
mother in respect to certain real estate in the city of New 
_ York. It appeared in that case that the property had been 
devised by will to the plaintiff, with a life estate in his 
mother, who was one of the defendants. Two judgments 
had been entered by confession against the plaintiff and 
in favor of one Stillwell, his brother-in-law, which became 
liens on the plaintiff’s interest in the land. Execution 
was issued on one of the judgments, and the sheriff sold 
thereunder the right, title and interest of the plaintiff in 
and to the premises to said Stillwell, for the sum of $740. 
The mother thereupon bought the premises, under an 
arrangement with the plaintiff to protect him and save 
the property, which was worth much more than the judg- 
ments in question, the agreement being that, when the 
plaintiff should pay the money advanced by her, the 
property was then to be conveyed back to him. After- 
wards she refused to convey the property upon the tender 
of the amount due. Action was brought by the plaintiff 
to recover his interest in the land, and in granting the 
relief prayed for the court said: 

“There are two principles upon which a court of equity 
acts in exercising its remedial jurisdiction, which taken 
together in our opinion entitled the plaintiff to maintain 
this action. One is that it will not permit the statute 
of frauds to be used as an instrument of fraud, and the 
other that, when a person through the influence of a con- 
fidential relation acquires title to property, or obtains an 
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advantage which he cannot conscientiously retain, the 
court, to prevent the abuse of confidence, will grant relief.” 

The transaction in the case at bar was between parties 
who, aS shown by the testimony, believed themselves to 
be partners and who we conclude were such, although no 
formal agreement of partnership existed between them. 
The relation of partnership is fiduciary in its strictest 
sense, and involves the greatest confidence between the 
parties thereto. The confidence which the appellee in this 
case reposed in the appellant had its origin in their 
previous dealings, and their previous partnership arrange- 
ments in farming and other matters. So that, when it 
became necessary to place the title of the premises in the 
appellant as a matter of convenience in securing a new 
loan and executing the proper papers in that behalf, in 
order to save the property from the foreclosure sale for 
their mutual benefit, there was no reason why the appellee 
should not repose the strictest confidence in the good faith 
of his former partner, and execute a conveyance in the 
nature of a quitclaim deed without other and further con- 
sideration, and for that sole purpose. The betrayal of 
this confidence by the appellant and his subsequent refusal 
to carry out his contract to account for the property or 
its proceeds to the appellee are sufficient to raise the pre- 
sumption that he intended from the first to defraud his 
partner of his interest in the land and give rise to a con- 
structive trust. Wood v. Rabe, supra; Brison v. Brison, 
75 Cal. 525, 17 Pac. 689; Kimball v. Tripp, 186 Cal. 631, 
69 Pac. 428. 

It is a well-settled principle of law which has been 
recognized by this court that, where there was a con- 
fidential or fiduciary relation between the parties to an 
agreement, the existence of the evil intention at the time 
the promise was made may be inferred from the failure 
to comply with such promise, and the promisor will be 
presumed to have intended when he made the promise to 
do what he finally did do. In Pollard v. McKenney, 69 
Neb. 742, commenting on Brison v. Brison, supra, we said: 
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“The court held, not only that a promise made with the 
intention of not performing it is fraudulent, but that the 
violation by the grantce of a promise to reconvey is con- 
structively fraudulent, and gives rise to a constructive 
trust, which may be established by parol, if he obtains an 
absolute deed without consideration, by means of a parol 
agreement to reconvey to the grantor to whom lhe stands 
in the confidential relation, even where there be no inten- 
tion at the time not ta perform the promise. * * * A 
transaction of that character involves more than a mere 
breach of contract; there is also involved the element of 
confidence reposed by the grantor in one upon whom he 
had a right to rely, and a betrayal of such confidence.” 

In such a case the court may well deprive the defendant 
of the fruits of a fraudulent transaction, and still give 
force and effect to the statute of frauds. Larmon v. 
Knight, 140 Ill. 232, 29 N. EB. 1116; Newton v. Taylor, 32 
Ohio St. 399. In the last named case it was held without 
reservation, that a trust raised by implication of law may 
be proved by parol. 

Kimball v. Tripp, supra, is a case where the plaintiff 

_conveyed real estate by a deed absolute on its face to an 
agent, with oral instructions to dispose of the property as 
she directed. The principles involved in that controversy 
are much the same as the principles involved in this. The 
agent refused to carry out the directions imposed upon 
him by the oral agreement contemporaneous with the ex- 
ecution of the deed. Judgment was entered in the lower 
court against the defendant, and he appealed. The su- 
preme court of California in deciding the controversy, 
when the protection of the statute of frauds was invoked, 
said: 

“The position of the appellant on this point is that, as 
there was no fraud in the procurement of the conveyances, 
the plaintiff can have no relief. But, assuming the ab- 
sense of fraud (though, in view of the defendant’s re- 
lation to the grantor as her agent, this can hardly be 
assumed), it does not follow that equity cannot afford 
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relief. The deeds, it was found, were made to the defend- 
ant simply as her agent, and were therefore taken by him 
in trust for her; and though the trust was not expressed 
in writing, equity will not permit the defendant to con- 
vert the property to his own use, contrary to the intention 
of the parties and to the confidence reposed in him.” 

It seems to be well settled that if a party obtain the 
legal title to property by virtue of a confidential relation, 
and under such circumstances that he ought not accord- 
ing to the rules of equity and good conscience as admin- 
istered in chancery to hold the benefits; out of such cir- 
cumstances or relations a court of equity will raise a trust 
by construction, fasten it upon the conscience of the 
offending party and convert him into a trustee of the legal 
title. Pollard v. McKenney, supra. 

It is claimed, however, that, before the decree com- 
plained of could be rendered, the court should have made 
an accounting between the parties, and required the plain- 
tiff to pay the amount found due from him to the de- 
fendant as a condition precedent to setting aside the quit- 
claim deed. It is sufficient to say that the evidence tended 
to show that plaintiff had contributed his full share to 
the payment of the purchase price of the land, and the 
interest and taxes thereon. But, if it be true that the 
appellant has advanced more than the plaintiff for such 
purposes, the matter can be properly adjusted by a pro- 
ceeding for that purpose, or the amount thereof can be 
collected in an action at law against the plaintiff, for it 
is nowhere suggested that he is insolvent, and such claim 
against him uncollectible. Again, defendant made no 
claim for an accounting, and the. evidence was not suffi- 
cient to enable the court to state an account between the 
parties. It would seem that the facts in the case at bar 
bring it within the foregoing rules, and therefore the de- 
cree appealed from was right. 

Yor the foregoing reasons, the judgment of the district 


court is 
AFFIRMED. 
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LINCOLN TRACTION COMPANY V. WILHELMINA WEBB. 
Fitep January 18, 1905. No. 13,712. 


1. Street Railways: Lianinity. Street railway companies are common 
carriers of passcr ‘, and are liable as other common carriers 
upon common law principles, They are required to exercise the 
utmost skill, diligence and foresight consistent with the busi- 
ness in which they are engaged for the safety of their passen- 
gers, and they are liable for the slightest negligence. 


2. Action: EvinENCE: PRESUMPTION, In an action for damages fer an 
injury received while being transported by such common carrier, 
proof of mere injury, without more, does not raise the presump- 
tion of negligence sufficient to impose on the company the burden 
to prove due care on its part. 


3. Burden of Proof. In such case the burden is on the plaintiff to 
prove that he was a passenger, was injured, the extent of his 
injuries, the accident from which the injury resulted, and cir- 
cumstances of such a character as to impute negligence. 


4. . But where negligence is proved, or where from the nature 
of the accident which was the proximate cause of the injury 
negligence is presumed, the carrier is then required to show that 
it was in nowise at fault, or that the plaintiff was guilty of some 
negligent act which contributed to the injury complained of. 


5. Instruction. In such a case it is error to instruct the jury, in 
substance, that it is only necessary for the plaintiff to prove that 
he was a passenger and was injured, and that the burden of 
proof is then upon the defendant to show by a preponderance 
of the evidence that it was not guilty of the negligent act 
complained of. 


6. Case Disapproved. Paragraph four of the syllabus to Lincoln Street 
R. Co. v. McClellan, 54 Neb. 672, is disapproved, and the opinion 
is modified to conform to the rule above stated. 


Error to the district court for Lancaster county: LIn- 
COLN Frost, JupGE. Reversed. 


Clark & Allen, for plaintiff in error. 
Billingsley & Greene and R. H. Hagelin, contre. 


BARNES, J. 


In this case the Lincoln Traction Company prosecutes 
error from a Judgment of the district court for Laneaster 
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county in favor of one Wilhelmina Webb, who will here- 
after be called the plaintiff; and the traction company will 
be called the defendant. 

The principal assignment of error discussed by counsel 
is that the court erred in giving the sixth paragraph of his 
instruction to the jury. For a clear understanding of the 
question presented, it is necessary to state the issues as 
made by the pleadings. The charging part of the petition 
is as follows: 

“That on or about the 1st day of August, 1903, the plain- 
tiff, at the special instance and request of the defendant 
company, became and was a passenger on said street rail- 
way to be carried in its cars safely from the post office 
building in said city, to 19th and O streets on said railway, 
for the sum of five cents; that when the car on which 
plaintiff was a passenger was between 18th and 19th 
streets, on O street in said city, the plaintiff rang the 
bell to notify the defendant that she desired to leave said 
car at 19th and O streets; and when the car reached said 
19th and O streets it stopped, and the plaintiff started to 
get off said car, and before plaintiff had time to leave said 
car, and while standing on the steps of said car, the de- 
fendant carelessly and negligently started. said car with- 
out a bell ring from the car’s conductor, and plaintiff, 
without negligence on her part, was by the negligence and 
carelessness of the defendant, as above alleged, thrown 
violently from said car to the hard pavement, and suffered 
great and permanent injuries.” 

The answer was a general denial and a plea of con- 
tributory negligence, which was denied by the reply. It is 
also proper to state that the evidence as to whether the car 
was stopped a sufficient length of time for the plaintiff to 
alight, or whether she got off from the car carelessly and 
negligently while the same was in motion, and was thus 
guilty of contributory negligence, was, to say the least, 
conflicting. On the issues presented by the pleadings and 
the evidence, as above stated, the court gave the instruc- 
tion complained of, which reads as follows: 
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“6th. The burden of proof is on the plaintiff to prove 
by a preponderance of the evidence that she received the 
injuries complained of while being transported by the de- 
fendant company at about the time and place alleged, and 
that by reason thereof the plaintiff has sustained damages. 
On the other hand, when the plaintiff has shown that she 
met with an injury, then the burden of proof is upon the 
defendant to prove by a preponderance of the evidence that 
it was not guilty of the negligent act complained of in 
the plaintiff’s petition, said act being the proximate cause 
of the plaintiff’s injuries. The burden of proof is also 
upon the defendant to show that some negligence of the 
plaintiff contributed to her injuries as the proximate 
cause thereof, unless the plaintiff in making her own case 
has shown that some act of hers contributed to said in- 
jury.” 

It will be observed that this instruction placed the 
burden on the defendant company, after the injury was 
shown, to prove by a preponderance of the evidence that 
it was not guilty of the negligent act set forth in the 
plaintiff’s petition. Its effect was to shift the burden of 
proof on the question of negligence from the plaintiff, 
who held the affirmative of that issue, to the defendant, 
as soon as it was shown that she had been injured. At 
this point it may be said that it is the settled law of this 
state that street railways are common carriers of pas- 
sengers for hire, and are liable as other common carriers 
upon common law principles. They are bound to exer- 
cise extraordinary care and the utmost skill, diligence and 
human foresight for the protection of their passengers, 
and are liable for the slightest negligence, but they are 
not held to the strict liability of insurers. That is.to 
say, they are not governed by the provisions of section 3, 
article I, chapter 72, Compiled Statutes, 1903 (Ann. 
St. 10039), which defines the liability of steam rail- 
ways in this state for damages inflicted upon passengers. 
Spellman v. Lincoln Rapid Transit Co., 36 Neb. 890; 
Pray v. Omaha Street R. Co., 44 Neb. 167; Hast Omaha 
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Street R. Co. v. Godola, 50 Neb. 906; Lincoln Street R. 
Co. v. McClellan, 54 Neb. 672; Omaha Street R. Co. v. 
Boesen, 68 Neb. 437. It follows that, before the plaintiff 
could recover in this case, it was necessary for her to 
allege and prove some negligent act of the defendant com- 
pany which was the proximate cause of the injury com- 
plained of. The rule seems to be well settled that the 
burden of proof never shifts, but remains with the party 
holding the affirmative. When a party alleges the exist- 
ence of a fact as the basis of a cause of action or defense, 
the burden is always upon him to establish it by proof. 
Rapp v. Sarpy County, 71 Neb. 382; Kay v. Metropolitan 
Street R. Co., 163 N. Y. 447, 57 N. E. 751. It was said by 
the supreme court of Massachusetts in Central Bridge 
Corporation v. Butler, 68 Mass. 130: 

“The burden of proof and the weight of evidence are 
two very different things. The former remains on the | 
party affirming a fact in support of his case, and does 
not change in any aspect of the cause; the latter shifts 
from side to side in the progress of a trial, according to 
the nature and strength of the proofs offered in support 
or denial of the main fact to be established.” See also 
Kahn v. Triest-Roscnberg Cap Co., 139 Cal. 340, 73 Pac. 
164; Scott v. Wood, 81 Cal. 398, 22 Pac. 871. 

It is true that in some cases loose expressions may be 
found that the burden of proof shifts whem the fact that 
is the basis of a presumption of negligence is made to 
appear. But it is believed that no court has upheld such 
a ruling when its attention has been challenged thereto. 
The burden always rests on the party who has the aftirma- 
tive, and actions for personal injuries against common 
carriers are no exception to this rule unless they are made 
so by statute. Again, by this instruction the jury were 
told, in substance, that when the plaintiff had shown that 
she was a passenger, and had met with an injury, the 
burden of proof was on the defendant to show by a pre- 
ponderance of the evidence that it was not guilty of the 
negligent act complained of in her petition. This, in. 
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effect, informed the jury that proof of the injury raised 
a presuinption of negligence. The negligent act charged 
in the petition was the sudden starting of the car while 
the plaintiff was alighting therefrom, and the jury were 
told that the burden of proof was on the defendant to 
show that the car did not so start. This was clearly 
wrong. The court must have misapprehended the rule 
upon which the doctrine of the presumption of negligence 
rests. This presumption arises, if at all, from the proof 
made or conceded facts from which negligence on the 
part of the defendant may be inferred. We cannot infer 
that the car suddenly started and threw the plaintiff 
from the mere fact that she fell and struck on the back 
of her head. She might have fallen when attempting to 
alight if the car were standing still. And, again, she 
might have slipped or stumbled, and for that reason have 
fallen immediately after alighting from the car. The 
basis of the presumption in actions against carriers for 
personal injuries is not the mere fact of the injury, but 
is the act of the defendant which causes the injury. In 
Spellman v. Lincoln Rapid Transit Co., supra, it appeared 
that the car in which the plaintiff was riding was de- 
railed. He alleged that he was injured thereby, and 
there was evidence to support the allegation. It was 
said: “He alleged that the derailnent of the car was 
through the carrier’s negligence. The law by presump- 
tion supplied that proof for him.” This was enough. 
The burden was then on the carrier to rebut this proof 
of negligence by showing that it was produced by causes 
wholly beyond its control. In that case the fact of de 
railment was admitted, and was therefore the basis of the 
presumption of negligence. In the case of Omaha Street 
R. Co. v. Bocsen, supra, it was alleged in the petition that 
the plaintiff was injured by the derailment of the de- 
fendant’s car. The charge of derailment was denied by 
the answer, which also contained a plea of contributory 
negligence, in that defendant was injured by jumping from 
the rapidly moving train, There was a conflict of evi- 
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dence on those questions, and the court gave an instruc- 
tion as follows: 

“You are instructed that the burden of proof is upon 
the plaintiff to establish by a preponderance of the evi- 
dence that he was injured while a passenger of the de- 
fendant, the extent of his injuries and the damages oc- 
casioned thereby. * * * And the burden of proof is 
upon the defendant to show by a preponderance of the 
evidence that such injuries, if any, were received while 
a passenger, by being thrown from a car because of the 
derailment thereof, were without fault on defendant’s 
part, and that they could not have been avoided by the 
exercise of the highest degree of skill and diligence on the 
part of the defendant, consistent with its business.” 

The judgment of the trial court was reversed, and in 
the opinion is found the following: 

“Tt may be stated, as a general proposition, that a 
street railway company is a common carrier of passen- 
gers for hire; that ordinarily it will be sufficient for 
one to show that he was a passenger, that while such 
passenger he was injured, and the extent of such injuries. 
It will then devolve upon the company to show that the 
injury occurred without any negligence on its part, and 
that by the exercise of the highest degree of care it could 
not have prevented such injury. It will be found, how- 
ever, that this doctrine has been laid down in cases where 
there was a collision, or w here the person injured had 
been struck or run over by a street car—in short, in cases 
where the undisputed cause of the injury fairly raised 
the presumption of negligence. * * * He (the plain- 
tiff) alleged, as a substantive part of his case, that he was 
thrown from the ear by a derailment of it, caused by the 
negligence of the company ; < and it would seem that before 
he could make his case it would be necessary to show, at 
least, that he was thrown from the car as alleged in his 
petition, before any presumption of negligence could 


arise.” 
This rule is sustained by the decisions of the federal 


, 
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courts. See Frizzell v. Omaha Street R. Co., 124 Fed. 
176, and cases there cited. 

It is true that the cases of Stokes v. Saltonstall, 38 U. 
S. *181; Transportation Co. v. Downer, 73 U. S. 129, and 
Inland & Seaboard Coasting Co. v. Tolson, 189 U. S. 551, 
are sometimes cited as announcing a contrary doctrine, 
but an examination of those cases shows that in each of 
them the accident itself, which was the proximate cause 
of the injury complained of, raised the presumption of 
negligence and thus supplied the plaintiff with the proof 
which otherwise he would have been required to make. 
The English case of Christie v. Griggs, 2 Camp. N. P. 79, 
is a leading case on this question. The opinion reads as 
follows: 

“T think the plaintiff has made a prima facie case by 
proving * * * the damage he has suffered. It now lies 
on the other side to show, that the coach was as good a 
coach as could be made, and that the driver was as skilful 
a driver as could anywhere be found. What other evidence 
can the plaintiff give? The passengers were probably all 
sailors like himself; and how do they know whether the 
coach was well built, or whether the coachman drove skil- 
fully? In many other cases of this sort, it must be equally 
impossible for the plaintiff to give the evidence required. 


But when the breaking down or overturning of a coach is 


proved, negligence on the part of the owner is implied.” 

In Rose v. Stephens & Condit Transportation Co., 20 
Blatchf.(U. 8.) 411, it was said of the presumption of neg- 
ligence: “The presumption originates from the nature of 
the act, not from the nature of the relations between the 
parties.” 

In McDonald v. Montgomery Street R. Co.,110 Ala. 161, 
it was said: 

“Proof of mere injury,-without more, does not raise a 
presumption of negligence, sufficient to impose on the com- 
pany the burden to prove due care on its part. In order to 
recover, it is incumbent on the plaintiff to show an acci- 
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dent, from which injury resulted, or circumstances of such 
character as to impute negligence.” 

In St. Louis & S. F. R. Co. v. Mitchell, 57 Ark. 421, the 
court said: 

“It is true that the burden was upon the appellee to 
show by proof that the railway company was guilty of neg- 
ligence. The mere fact that the appellee was injured, with- 
out more, was not sufficient to raise a presumption of neg- 
ligence on the part of the railway company. But the de- 
railment of the car and its overturning, and the injury to 
the appellee thereby, beiug in the usual course, the logical 
inference of negligence might be drawn therefrom. * * * 
In such a case, res ipsa loquitur.” 

But this rule applies only when the circumstances are 
such as to afford just ground for a reasonable inference 
that according to ordinary experience the accident would 
not have occurred except for want of due care. If causes 
other than negligence of the defendant might have pro- 
duced the accident, the plaintiff is bound to exclude the 
operation of such causes by a fair preponderance of the 
evidence. Wadsworth v. Boston Elevated R. Co., 182 Mass. 
572, 66 N. E. 421. The presumption of negligence has 
been more frequently applied in cases of passengers than 
in any other; but there is no foundation in reason or 
authority for such limitation of the rule of evidence. The 
presumption originates from the nature of the act, not 
from the nature of the relation between the parties. The 
duty which the law enjoins in the two cases—carriers and 
non-contract cases—only differs in the degree of care to 
be exercised. The principle of law involved is the same, 
and the reason of the rule is not found in the relation 
between the parties. The presumption arises from the 
inherent nature and character of the act. No further au- 
thorities need be cited in support of this rule. It is con- 
tended, however, that this case should be governed by th 
rule announced in Lincoln Street R. Co. v. McClellan, 54 
Neb. 672. In that case the judgnient was reversed solely 
because the trial court instructed the jury that in order 
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to defeat a recovery the burden was on the defendant to 
prove gross contributory negligence on the part of the 
plaintiff, and the question in dispute herein was not in- 
volved in that case. It was said, however, by the learned 
judge who wrote the opinion: 

“In an action for damages for an injury received while 
being transported by a common carrier, the injury being 
shown, the burden of proof is upon the carrier to show 
that it was in nowise at fault.” 

It is quite probable that the trial court gave the in- 
struction complained of because of the statement quoted 
above. We cannot wholly approve of that expression. It 
seems clear that it is too broad and is not a correct state- 
ment of thelaw. It is incorrect to say that the negligence 
of the carrier is to be presumed from the mere fact that 
an injury has been done to the plaintiff. A presumption 
arises from the cause of the injury, or from other circum- 
stances attending it, but not from the injury itself. The 
better rule is found in Chicayo, B. & Q. R. Co. v. Howard, 
45 Neb. 570, where it is said: 

“The presumption of negligence, where entertained, 
must be from proved and conceded facts, and from such 
must be the logical, reasonable, and probable deduction.” 

From the foregoing it would seem clear that the opinion 
in Lincoln Street R. Co. v. McClellan, supra, should be 
modified to conform to the rule announced herein. That 
the instruction complaine] of was wrong because it as- 
sumed that the contract of carriage and the injury were 
the basis of a presumption of negligence. There was no 
basis for the presumption in the instant case until it was 
proved that the sudden starting of the car was the cause 
of the plaintiff’s injury. That fact being disputed the 
’ burden of proof was on the plaintiff to establish it by a 
preponderance of the evidence. 

’ We therefere hold that, in actions against common car- 
riers on-their common law liability for personal injuries, 
the burden is on the plaintiff to prove that he was a 
passenger, was injured by the negligence of the defendant, 
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and the extent of such injuries. That where the nature 
of the accident, when proved or conceded, is such as to 
fairly raise the presumption of negligence, proof of such 
accident, which is the proximate cause of the injury com- 
plained of, is sufficient. But where from the nature of 
the accident the presumption of negligence does not arise 
as a matter of law, the plaintiff must make proof of the 
negligent acts of the defendant on which he bases his cause 
of action. 

It is also contended that the evidence was not sufficient 
to sustain the verdict. But as the judgment must be re- 
versed for another cause, and the case may be tried again, 
we decline, at this time, to express any opinion on that 
question. 

For the foregoing reasons, the fourth paragraph of the 
syllabus to Lincoln Street R. Co. v. McClellan, supra, is 
disapproved, and the opinion therein modified to conform 
to the rule announced above. The judgment of the dis- 
trict court is reversed and the cause remanded for a new 
trial. 

REVERSED. 


Hotcoms, C. J., concurring. 


Although reluctant to consent to the overruling of the 
proposition announced in Lincoln Street R. Co. v. McClel- 
lan, 54 Neb. 672, relative to the presumption of negli- 
gence when an injury has occurred to a passenger while 
being transported by a common carrier, which was agreed 
to by a unanimous court, I am convinced that the rule 
therein stated is not an accurate expression of the law on 
the subject, and is without substantial support in au- 
thority or principle. It should be said that a ruling on 
this particular question was not in that case essential to 
the decision rendered. An examination of the briefs of 
counsel discloses that the only questions which were pre- 
sented and argued were with reference to whether simple 
contributory negligence on the part of the injured pas- 
senger be bar recovery, or whether the negligence 

L 
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must be gross; also whether the statute making steam 
railroads liable for injuries to passengers, except in cases 
where the injury done arises from criminal (gross) neg- 
ligence to the person injured, is applicable to street rail- 
ways. The instruction considered in that case permitted 
a recovery unless the jury should find that the injured 
passenger was guilty of gross negligence which con- 
tributed to the injury received. It thus becomes obvious 
that the opinion, in so far as it discusses and lays down 
the rule relative to the presumption of negligence arising 
from the mere fact that an injury occurred to a passenger 
while being transported by the street railway company, 
is obiter dictum. 

As has well been said, the mere fact of an injury to a 
passenger while being transported is, regarding the ques- 
tion of negligence, colorless and raises no legitimate in- 
ference as to the carrier’s failure to perform some duty 
owing to the passenger. Passengers while being trans- 
ported are frequently injured by their own acts, and by 
extraneous causes in no way connected with the means 

‘employed in transporting the passengers, as well as by 
the negligent acts of the carrier. It is difficult, therefore, 
to perceive why it should be said that proof alone that 
the passenger was injured while being transported raises 
the presumption that the negligence of the carrier was the 
proximate cause of the injury. It is said in Swift & Co. 
v. Holoubek, 60 Neb. 784, 795: 

“Negligence will not be presumed in the absence of 
facts or circumstances from which its existence may rea- 
sonably be inferred. In the absence of evidence the pre- 
sumption, if any may be indulged in, is that all parties 
acted with ordinary care, and this presumption continues 
until overthrown by the evidence.” In the case at bar 
the injury is alleged to have been caused by the street 
car being started while the passenger was alighting, and 
by reason thereof she was thrown to the pavement and 
sustained the injuries complained of. If this fact had 
been conceded or established by the evidence to the satis- 
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faction of the jury, then, doubtless, the presumption of 
negligence would arise, and it would devolve upon the 
carrier to show that it exercised that degree of skill, dili- 
gence and foresight for the safety of its passengers which 
the law charges it with. This alleged cause of the injury, 
however, was the pivotal point in the controversy and re- 
garding which the evidence was conflicting. The burden 
of proof was upon the plaintiff to establish the fact upon 
which she relied as a basis for the presumption of the 
negligence charged. She was required to prove, it being 
disputed, that the injury complained of was chargeable to 
the acts of the defendant’s servants or the means and ap- 
pliances employed in her transportation. It was the de- 
fendant’s contention that the plaintiff’s injury was caused 
by her own carelessness and voluntary action in stepping 
from the car while in motion. The plaintiff was therefore 
required to go one step further than as stated in the in- 
struction complained of, and establish by the evidence 
that the cause of the injury was the starting of the car 
while she was in the act of alighting therefrom. In a well- 
considered case, Benedick v. Potts, 88 Md. 52, 41 L. R. A. 
478, it is said the doctrine of res ipsa loquitur does not 
go to the extent of implying that you may from the mere 
fact of an injury infer the physical act that, procueed the 
injury, but it means that when the physical act has been 
shown or is apparent, and is not explained by the defend- 
ant, the conclusion that negligence superinduced it may 
be drawn as a legitimate deduction of fact. Another 
court has said: 

“When a passenger is injured in an accident to the ma- 
chinery, appliances, or means provided for his transporta- 
tion, it is unnecessary for him, in the first instance, to do 
more than prove the fact of the injury, and show that the 
-accident in which it was received was due to the failure 
or insufficiency of some of the agencies provided for the 
carriage. When such proof is made, the burden is trans- 
ferred to the carrier to show its own freedom from fault, 
and that the accident was one which the utmost skill, 
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care and prudence could not have prevented. * * * 
But the rule does not apply in the case of an accident 
unconnected with the means of transportation.” Denver 
€ R. G. BR. Co. v. Fotheringham, 17 Col. App. 410, 68 Pac. 
978. 

If the injury is caused to the passenger by apparatus 
wholly under the control of the carricr, and furnished and 
applied by it, a presumption of negligence arises. It is 
only when the injury occurred from the abuse of agencies 
within the defendant’s power that it can be presumed to 
act negligently. Chicago City R. Co, v. Catlin, 70 Tl. 

“App. 97. The true rule seems to be that, where a passen- 
ger sustains an injury growing out of the acts of the car- 
rier’s servants or employees, or because of any defect in 
machinery, coaches or roadway, or any of the means, ap- 
pliances or agencies connected with or employed in the 
transportation of the passenger, the presumption arises 
that the injury was caused by the negligence of the carrier, 
and it then devolves upon it to explain the act and relieve 
itself of the imputation of negligence thus cast upon it, 
the negligence complained of being the proximate cause 
of the injury inflicted. Connell v. Chesapeake & O. R. Co., 
93 Va. 44; Spencer v. Chicago, M. & St. P. R. Co., 105 
Wis. 311. In 6 Cyc. 629, the author of the text, in speak- 
ing of this particular subject, says: 

“His (the passenger’s) right of action for injuries is 
based on negligence, and the burden of proof of negli- 
gence is on plaintiff. Therefore the mere proof of an in- 
jury to the passenger in course of transportation, which, 
so far as it is shown, might have occurred by reason of 
other cause than the carrier’s negligence, such as the act 
of the passenger himself, or without fault of any one, will 
not make a prima facie case.” 

The courts and text writers all appear to be of one 
mind and in substantial accord on the question, and, on 
principle, it would seem that the passenger must at least 
assume the burden of proving the proximate cause leading 
to the injury, if not conceded, and that such injury was 
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the result of some fault or imperfection in the means, ap- 
pliances and agencies employed by the carrier in the trans- 
portation of the passenger. 


f 
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1. Contract: RerormMaTion: LimiraTion oF Actions. The statute of 
limitations relative to actions on written contracts applies to a 
sult in equity to reform a policy of fire insurance so that it 
will express consent to concurrent insurance, and to recover on 
the instrument as so reformed. 


2. Bes Judicata. A suit in equity to reform a policy of fire insurance 
so that it will express consent to concurrent insurance, and to 
recover on the instrument as so reformed, may be maintained 
after the termination of an unsuccessful action at law to re 
cover on the unreformed contract. 


3. Evidence examined, and found to uphold the findings and judgment 
of the district court. 


APPEAL from the district court for Lancaster county: 
EpwakD P. HoutMgs, JupGy. Affirmed. 


Greene, Breckenridge & Kinsler, for appellant. 
Halleck F. Rose and Wilmer B. Comstock, contra. 


AMES, C. 


The Grand View Building Association, a corporation, 
hereinafter called the association, obtained a policy of fire 
insurance upon chattel property belonging to it, from the. 
Northern Assurance Company of London, England, here- 
inafter called the insurance company, or the company. 
The policy contained a clause declaring that it should be 
void if concurrent insurance should be obtained without 
the consent of the company in writing indorsed thereon. 
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Concurrent insurance was obtained without such written 
consent, and on June 1, 1898, the property was totally 
destroyed by fire. On the 30th of August following, an 
action was brought on the policy in the district court for 
Lancaster county. The petition in that action, for the pur- 
pose of avoiding the forfeiture, alleged in substance that 
the concurrent insurance was subsisting at the time the 
policy in suit was written, and was known to exist by the 
agent of the company who received and retained the pre- 
mium, and wrote and delivered the policy, and who had 
authority to make the written indorsement mentioned, and 
that by such conduct he waived, for his principal, the - 
making of the writing, and the latter was estopped to 
insist upon the forfeiture. The company by answer denied 
these allegations, and at its instance the action was re- 
moved to the circuit court of the United States for this dis- 
trict, where it was tried and the jury returned a verdict, 
finding specially the foregoing as well as other issues of 
fact in favor of the plaintiff. Thereupon the plaintiff re- 
covered a judgment for the face of the policy, interest and 
costs. The judgment was affirmed upon proceedings in 
error in the circuit court of appeals for the 8th circuit, 
and the cause was removed thence, by certiorari, to the 
supreme court of the United States. It was decided by 
the last named court that the facts pleaded by the plain- 
tiff and found by the jury were insufficient to relieve from 
the forfeiture for the reasons, first, because in the ab- 
sence of fraud or mistake all contemporaneous or previous 
oral understanding or agreements are conclusively pre- 
sumed to have been merged in the written contract, and, 
second, because the contract itself expressly denied to the 
agent any power to omit, change or waive any of its stipu- 
lations or conditions by parol, so that the knowledge or ~ 
intent either of the agent or of the assured, or of both, 
could not operate as a waiver or as an estoppel, because, 
if the latter was misled thereby, it was due to his own 
folly. The very contract that he received notified him 
that he could safely rely upon nothing less or other than 
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an indorsement upon it. The judgments of both the lower 
courts were therefore reversed, and, in obedience to a man- 
date from the supreme court, the circuit court rendered a 
judgment for the defendant company upon the merits, and 
for costs. Northern Assurance Co. v. Grand View Build- 
ing Ass’n, 183 U.S. 308. 

On the 21st day of January, 1903, this action was he- 
gun in the district court for Lancaster county. The peti- 
tion recites identically the circumstances set forth in the 
pleadings of the plaintiff in the former action, but sup- 
plements them by alleging that it was the intention of 
both the plaintiff and the defendant at the time the policy 
was written that it should, by its terms, permit the carry- 
ing of concurrent insurance, and that its failure so to do 
was unknown to the plaintiff at the time it was by it 
received and paid for, and until after the loss by fire, and 
was due either to the mistake or to the fraud of the agent 

-of the defendant, and that the instrument as it was ex- 
ecuted and now exists does not express the real and true 
contract of the parties thereto. The prayer of the petition 
is that the policy may be reformed so as to include the 
alleged omitted permission, and that when so reformed 
the plaintiff may recover thereon. Issues were joined, 
and, after a trial, findings were made and a judgment ren- 
dered according with the averments and prayer of the 
petition, and the defendant prosecutes this appeal. 

No motive is shown for actual fraudulent intent. on the 
part of the agent of the insurance company, and it is not 
attempted to be proved that he was guilty of any, or of 
any intentional deceit or concealment from which con- 
structive fraud may be inferred. Mistake, to be action- 
able for the reformation of a contract in a court of equity, 
must be mutual and not due to the gross negligence of the 
complaining party. These propositions are elementary, 
and are so familiar to the profession that the citation of 
authority in their support is not deemed necessary. We 
have made a careful examination of the evidence, and the 
interpretation that we put upon it is the following: There 
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were but three participants in the transaction, Walsh, 
the president and agent of the association, Borgelt, an 
agent of.the insurance company, and Richards, an agent 
of another insurance company, who acted to some extent 
as an intermediary between the other two. Richards tes- 
tified that he was the first to tell Borgelt that Walsh 
desired the latter to write $2,500 insurance on. the prop- 
erty in question, and that he at the same time told him 
that there was already $1,500 insurance upon it, with 
which it was desired that the new policy should be con- 
current. Borgelt denied this latter statement and denied 
that he knew of the existing insurance. Walsh testified 
that he was present at an interview between the other two, ° 
in which the subject of concurrent insurance was men- 
tioned and discussed, but he did not attempt to give the 
conversation, or the purport of it in detail. As to what 
occurred after the instrument had been written, and when 
it was delivered, he testified upon cross-examination as 
follows: 

Q. In the taking of the policy (and) in payment of vour 
premium, what or whom did you rely uponas to the form 
of the policy in which the risk was underwritten? 

A. I relied—I never looked at the policy; I supposed it 
was like all my policies; I presumed the indorsement was 
on there, and I did not know for two or three weeks after 
the fire but that the policy was all right. 

This is in substance the whole case. It is not pre- 
tended that there was any specific agreement that the now 
desired indorsement should be made upon the policy. 
The whole impression that this evidence makes upon our 
minds is this: That Walsh desired to obtain from the 
defendant insurance concurrent with that then existing. 
That Borgelt, the agent, knew of the existing insurance, 
and knew of the desire of Walsh, and intended to comply 
with it, but through inadvertence omitted so to do; that 
he knew of the condition for a forfeiture contained in the 
policy, and knew that it could be avoided only by an in- 
dorsement on the instrument. That the failure to make 
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the indorsement was due, not to fraud, but to the mistake 
or inadvertence of the agent, and that the acceptance of 
the contract by Walsh without the indorsement was due 
also to his mistake or inadvertence. The evidence falls 
short of showing that he knew that such an indorsement 
was necessary. He seems to have had a desire for con- 
current insurance, and to have made it known to Borgelt, 
but what form of contract or policy was requisite for that 
purpose, he does not testify, nor is it otherwise shown that 
he knew. That matter he seems to have left to the skill 
and fidelity of the agent. That he was somewhat negli- 
gent in so doing, and in accepting and retaining the policy 
without reading it, is evident, but his negligence in that 
regard was not greater than that of the agent, with which 
it was concurrent, nor, we think, greater than that of — 
ordinarily capable and prudent men in the transaction of 
such affairs. The case, we think, falls within the rule 
laid down in 2 Pomeroy, Equity Jurisprudence (2d ed.), 
sec. 845, and in the cases cited in his note. We quote 
the paragraph in full. 

“The first instance which I shall mention is closely 
connected with the doctrine stated in the last paragraph 
but one. It was there shown that if an agreement is what 
it was intended to be, equity would not interfere with it 
because the parties had mistaken its legal import and 
effect. If, on the other hand, after making an agreement, - 
in the process of reducing it to a written form the instru- 
ment, by means of a mistake of law, fails to express the 
contract which the parties actually entered into, equity 
will interfere with the appropriate relief, either by way 
of defense to its enforcement, or by cancelation, or by 
reformation, to the same extent as if the failure of the 
writing to express the real contract was caused by a mis- 
take of fact. In this instance there is no mistake as to 
the legal import of the contract actually made; but the 
mistake of law prevents the real contract from being em- 
bodied in the written instrument. In short, if a written 
instrument fails to express the intention which the parties 
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had in making the contract which it purports to contain, 
equity will grant its relief, affirmative or defensive, al- 
though the failure may have resulted from a mistake as to 
the legal meaning and operation of the terms or language 
employed in the writing. Among the ordinary examples 
of such errors are those as to the legal effect of a descrip- 
tion of the subject matter, and as to the import of techni- 
cal words and phrases; but the rule is not confined to 
these instances.” 

Within the rule thus established we think that the evi- 
dence supports the findings of fact of the trial judge, and 
that the mistakes of the agent and of Walsh were con- 
current and mutual, and of a character against which 
equity will in ordinary cases relieve. 

Is the judgment in the federal court res adjudicata and 
an estoppel to the prosecution of this suit? We think 
that so far as this jurisdiction is concerned, whatever may 
be the law elsewhere, this court has conclusively answered 
this question in the negative. When the plaintiff begun 
the former action, it supposed, as is shown by testimony 
of its counsel, preserved in the record, and, moreover, 
was bound to suppose, not only that an action at law on 
the contract, with pleading and proof of oral waiver of the 
stipulation for forfeiture, was a proper and adequate 
remedy for the recovery of its loss, but that, because it 
was 80, a Suit in equity to obtain a vain and unnecessary 
reformation of the contract would not lie. Fireman’s 
Fund Ins. Co. v. Norwood, 16 C. C. A. 186; Home Fire 
Ins. Co. v. Wood, 50 Neb. 381. 

The plaintiff begun its action and prosecuted it to final 
judgment in reliance upon, and in strict conformity with, 
these decisions, the former of which was justified, as the 
court pronouncing it thought, by the opinion of the su- 
preme court of the United States in Union Mutual Ins. 
Co. v. Wilkinson, 138 Wall. (U. S.) 222. To say now 
that the plaintiff is estopped because it failed, in the first 
instance, to take its cause into a forum whose doors were 
to all appearances firmly and finally bolted and barred 
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against it, would not fall short of a mockery of justice. 
The language of this court in State v. Bank of Commerce, 
61 Neb. 22, is strictly applicable to the present situation: 

“One is not precluded from resorting to a remedy which 
the law gives him because he has attempted to avail him- 
self of one to which he was not entitled.” 

More especially must this be true if the remedy to 
which he first makes unavailing resort is one which has 
been expressly and exclusively sanctioned by the very 
tribunals to which he makes application for it. The same 
doctrine was reannounced by this court in Chicago, B. & 
@. BR. Co. v. Bigley, 1 Neb. (Unof.) 225, approving and 
adopting the language of the supreme court of Indiana in 
Bunch v. Grave, 111 Ind. 351, 12 N. E. 514. 

“A party who imagines he has two or more remedies, 
but who misconceives his rights, is not to be deprived of 
all remedy because he first tries a wrong one. * * * 
Justice * * * ought not be wholly denied because she 
mistook her remedy in the first instance.” 

Nor, it may well be added, because the first and only 
really prejudicial and misleading error, if it was an error, 
which we much doubt, was not made by the litigant, but 
by the ministers of justice themselves. To the same effect 
are Pekin Plow Oo. v. Wilson, 66 Neb. 115; Omaha v. 
Redick, 61 Neb. 163; Simons v. Fagan, 62 Neb. 287; 
Lansing v. Commercial Union Assurance Co., 4 Neb. 
(Unof.) 140. ; 

The former suit was not inconsistent with this, but in 
that case the plaintiff sought to treat the contract as 
having been, in effect, reformed by the circumstances of 
its execution, which it was claimed waived or annulled 
one of its covenants. The supreme court held, and in 
practical effect it held nothing more, that the supposed 
reformation had not been accomplished. Thereupon the 
plaintiff resorted to this suit to secure its accomplish- 
ment, and for his right so to do he may quote no less au- 
thority than Mr. Chief Justice Marshall, who, in Parker 
v. Judges, 12 Wheat. (U. 8S.) 561, says that one who pro- 
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poses to “try a question entirely new, which has not been, 
and could not be, litigated at law,” may do so “before 
the commencement of a suit at law, pending such suit, 
or after its decision by the highest law tribunal.” 

From the final decision in the former action, four out 
of the nine judges of the United States supreme court 
dissented. The opinion of the majority, being an ad- 
herence to the letter of an antiquated and worn out tech- 
nical formality, seems to us to be an ironical commentary 
upon the often repeated judicial boast that the law is a 
progressive science, and that the courts are continually 
adapting their processes and proceedings to changing so- 
cial and business needs and customs. Hither so, or else, as 
we consider, the court fell into a still more grievous error. 
The familiar maxim that equity regards that as having 
been done which was agreed to be and ought in good con- 
science to have been done has not for a long time been a 
stranger in courts of law in cases in which equitable 
matters are properly in issue. It is admitted on all hands 
that the agent Borgelt had authority to bind his principal 
by executing the desired written stipulation for concur- 
rent insurance. The greater includes the less. If he had 
power to enter into the covenant, he also had power to 
agree to enter into it. And if for value he made such an 
agreement, and through fraud or mistake failed to keep it, 
his failure is actionable both at law and in equity. It is 
upon such failure that this action is grounded. The par- 
ties did not waive written consent to concurrent insur- 
ance, or attempt so to do, but on the contrary agreed that 
it should be given. It is because of such ayreement, and 
because such consent was mistakenly or accidentally 
omitted, that the plaintiff is entitled to have the contract 
reformed. Besides, the place where the contract was 
made, and where by its terms it was to be performed, and 
where the subject of it was situated, is in Nebraska. We 
are at a loss to understand why the laws of Nebraska, as 
expounded by the highest court of the state, are not con- 
clusive of its obligatory force, and of its meaning and 
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effect, if not of the remedy appropriate to its enforcement. 
It is another familiar and often quoted maxim that the 
law enters into, and becomes an inseparable part of, every 
contract. We desire to be told what law, other than that 
of Nebraska, became thus incorporated into the contract 
in suit. The defendant contends that this action is barred 
by a limitation written in the policy and by the statute, 
and it is insisted that the decisions of this court in Miller 
v. State Ins: Co., 54 Neb. 121, and Omaha Fire Ins. Co. v. 
Drennan, 56 Neb. 623, ought to be overruled. We are en- 
tirely satisfied with both the reasoning and conclusions in 
those cases. A man may not by contract deprive himself of 
the right to apply to the courts for the protection of his 
person, property or liberty in the manner or within the 
time prescribed by public law. Otherwise he might be per- 
mitted to sell himself into servitude. 

Section 10 of the code enacts a limitation of five years 
for the commencement of actions accruing upon written 
contracts, and section 12 provides that an action for relief 
on the ground of fraud shall be brought within four years 
after the discovery of the cause therefor. It is not dis- 
puted that an ‘attempt to take unfair advantage of a mu- 
tual mistake is constructive fraud that falls within the 
latter provision. This action was brought less than five 
years after the destruction of the insured property by fire, 
but more than four years after the discovery of the mis- 
take in the terms of the policy. The question which pro- 
vision of the statute of limitations applies is not free from 
difficulty, but we have come with some hesitation to the 
conclusion that it is the former of them. If the sole 
object of the action was to obtain relief from the con- 

sequences of fraud, or to recover money or property ob- 
tained by its means, doubtless the four-year limitation 
would govern; but actions like the present are, we think, 
founded upon the written contract, and the aid of equity 
is requisite, in those jurisdictions in which it is required 
at all, merely as auxiliary thereto, for the purpose largely 
of interpretation, so as to enable the court to read and 
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understand the contract as it was understood by the par- 
ties at the time they entered into it. Without the written 
policy there would have been no contract between the 
parties at all, however much they might have conferred 
with reference to the terms of one if made; but the in- 
strument, when written and accepted, was obligatory 
upon both, and the plaintiff can recover only for a breach 
of it. The aid of equity is required merely to enable him 
to show that he is not, in good conscience, to be held, as he 
is charged with being, guilty of committing the first 
breach of it, and to establish that a certain stipulation 
which ought to have been, and which the parties intended 
should be, included in it, was mistakenly omitted. When 
equity has made the desired correction, according to the 
pleading and proof, it proceeds to enforce, not only the 
newly incorporated covenant, but the formal written con- 
tract as amended. Indeed, it could not do otherwise, be- 
cause the omitted stipulation, standing alone, would be 
meaningless. This view, we think, is in harmony with 
previous decisions both in this court and elsewhere. 
Gwyer v. Spaulding, 33 Neb. 573; Baldwin v. Burt, 43 
Neb. 245; Hyde v. Hartford Fire Ins. Co., T0 Neb. 503; 
Winchell v. Coney, 27 Fed. 482; Dodge v. Essex Ins. Co., 
78 Mass. 65; Wood, Limitation of Actions (3d ed.), sec. 
58, p. 137. 

For the foregoing reasons, we are of the opinion that 
the judgment of the district court is right, and we recom- 
mend that it be affirmed. 


LetTron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 
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JOHN G. ASHLEY V. BURT COUNTY ET AL. 
Firep JANUARY 18, 1905. No. 13,670. 


1. Highways: DamMaces: WaIver, WITUDRAWAL or. A landowner who 
has united in a petition for the establishment of a public road, 
expressly waiving compensation for damages arising therefrom, 
may withdraw such waiver by filing a claim for compensation 
before the establishment of the road. 


2. Purchaser: Estoprpe,. A purchaser of land, pending proceedings to 
appropriate the same for a public use, may prosecute a claim for 
damages for such appropriation in his own name, when such 
compensation has been wholly denied to his grantor. 


Error to the district court for Burt county: Guy R. C. 
ReaD, Juvee. Reversed. 


Hopewell & Hopewell and J. A. Singhaus, for plaintiff 
in error. 


P. E. Taylor, contra. 


AMES, C. 


W. R. Goodman was the owner of a tract of land in 
Burt county, and united with other competent freeholders 
in a petition to the county board praying for the location 
and establishment of a public road across it, and ex- 
pressly waiving, in writing, compensation for damages 
resulting therefrom. These proceedings were had and the 
statutory notice to persons whose lands were sought to be 
appropriated was published on May 17, 1901. On June 
14 Goodman reconsidered his waiver, and filed a claim for 
damages pursuant to the notice, and the appraisers as- 
sessed the same at the sum of $80. On November 5 the 
plaintiff, with knowledge of all the foregoing facts, pur- 
chased the land from Goodman and received a conveyance 
thereof by deed of general warranty. On November 12 
the county board rejected Goodman’s claim. Subse- 
quently the plaintiff filed a claim, which was also rejected 
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by the board, and afterwards, on appeal, by the district 
court, and the plaintiff prosccutes error. 

The waiver was not such an instrument as was effectual 
as a conveyance of an easement or interest in land under 
the statute of frauds, and it would have become opera- 
tive as such only by estoppel. But before the road had 
been established or an, estoppel had attached, Goodman 
withdrew the waiver and claimed damages, so that no one 
was misled by reason thereof. 

The land had not been taken or the road established 
when Ashley, the plaintiff, purchased, and he succeeded 
therefore to his grantor’s right of compensation, and ap- 
parently the only serious matter of contention now before 
the court is whether he did not also succeed to Goodman’s 
claim of damages, so that he was bound by the final dis- 
position thereof. It was held by this court in Chicago, B. 
& Q. R. Co. v. Englehart, 57 Neb. 444, that a purchaser of 
lands upon which an easement had been acquired for a 
public use did not succeed to his grantor’s right to dam- 
ages therefor in the absence of a special grant or assign- 
ment thereof, such right being regarded as a personal 
claim not attached to or passing with the land. But in this 
instance the appropriation was not complete when the 
plaintiff acquired title, so that, as it seems to us, he took 
the land unincumbered by the easement for which he was 
entitled to compensation when the appropriation was in 
fact made. That under such circumstances he was en- 
titled to prosecute an appeal from the order rejecting the 
claim of his grantor is not disputed. But in view of the 
constitutional guaranty that his land should not be taken 
or damaged for a public use without just compensation, 
and in view of the fact that all compensation was refused 
by the county board, we are of opinion that he was not 
bound so to do, and that he had a right to prosecute a new 
_ claim in his own name. 

It is recommended therefore that the judgment of the 
district court be reversed and the cause remanded. 


LETTON and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded. 


REVERSED. 


NATHAN TIBBITS V. MaGcie I. SwHet, 
Firep January 18, 1905. No. 13,700. 


Instruction. An instruction is erroneous which withdraws from the 
issues a material matter in dispute. 


Error to the district court for Sheridan county: Wu- 
LIAM H. WESTOVER, JUDGE. Reversed. 


W. W. Wood, for plaintiff in error. 
Allen G. Fisher, contra. 


AMES, C. . 


This is an action for damages for an alleged breach of 
a contract for the care and keeping by the defendant in 
error of certain live stock belonging to the plaintiff in 
error. The petition purports to set forth a list of the ani- 
mals which were the subject of the contract, including 
among them a three-year-old steer. The answer admits 
the making of the agreement, in substance the same as 
that pleaded in the petition, except that it sets forth a 
list of the animals, omitting the steer, and denying every 
other allegation of the petition. One of the principal 
controversies on the trial was whether a three-year-old 
steer was among the animals delivered and cared for under 
the agreement. This question the jury answered in the 
affirmative, but the court had instructed them that the 
answer “admits the making of the contract set out in the 
plaintiff’s petition, and admits that he delivered the stock 
described oe to the plaintiff, and left them with her.” 

1 
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Presumably the instruction was inadvertently given, 
possibly because of the fact that the contract is in writing, 
and is in evidence, and includes a three-year-old steer, but 
that fact is not conclusive of the delivery of such an ani- 
mal under the agreement, which was a vital matter in 
dispute, and which was withdrawn by the instruction 
from the issues. It is therefore recommended that the 
judgment of the district court be reversed and a new trial 
granted. 


LETTON and OLpHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district be 
reversed and a new trial granted. 

REVERSED. 


Henry ROCK, APPELLEE, V. HENRY HUFF, APPELLANT, IM- 
PLEADED WITH MARY §. HITCHCOCK ET AL., APPELLEES. 


Fitep January 18, 1905. No. 13,701. 


Disclaimer: APPEAL. A defendant who has disclaimed in the district 
court, and against whom no judgment has been rendered except 
to bar him of the subject of the action, is not entitled to a 
review on error or appeal. 


APPEAL from the district court for Wheeler county: 
JOHN R. THOMPSON, JUDGE. Affirmed. 


Bishop & Anderson and H. C. Vail, for appellant. 
A. M. Robbins and T. D. Meese, contra. 
Amss, ©. | 


This is an appeal from a decree of mortgage foreclosure 
upon a tract of land in Wheeler county. It seems that 
some time after the mortgage was executed and made of 
record in 1888, the mortgagor abandoned the property, 
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and the defendant Henry Huff went into possession of it. 
The mortgage debt matured in September, 1893, but the 
time of payment was extended by agreement, also made 
of record, until September 1, 1898, so that an action for 
its foreclosure would not have been barred by the statute 
of limitations until 1908.. This action was begun in 1902, 
both the mortgagor and Huff being made defendants 
thereto. The former made default, but Huff, who was 
charged by the petition with having or claiming to have 
some interest in the mortgaged premises, the exact nature 
and extent of which were unknown to the plaintiff, filed 
an answer consisting of general denial, and the following 
paragraph: “Defendant, further answering plaintiff’s 
petition, alleges that this defendant has had and main- 
tained exclusive, open and adverse possession of the land 
involved in this action for more than ten years before the 
commencement of this action, and the said mortgagee or 
his assigns have not made any requests or demand for 
any payment on the mortgage set out in plaintiff’s peti- 
tion or any part thereof.” As a response to the petition the 
general denial is, in substance, a disclaimer, and the 
quoted paragraph, which is pleaded as a second defense, 
is immaterial. 

There was a trial, and an ordinary decree of foreclosure 
and sale barring all the defendants, but there was other- 
wise no judgment against Huff or demand for any, but he 
has brought the case to this court by appeal. It not ap- 
pearing by his answer that he has any interest in the 
subject matter of the suit, he has, of course, no right to 
have the proceedings reviewed, and it is recommended that. 
the judgment of the district court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing’ 
opinion, it is ordered that the judgment of the district 
court be 


AFFIRMED. 
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JOHN T. RITCHEY ET AL., APPELLANTS, V. AFFA C. SEELEY, 
EXECUTRIX, APPELLEE. 


Finep JANUARY 18, 1905. No. 18,938. 


1. Proceeding in Error: Execurrix. A proceeding in error may be 
prosecuted in this court against the personal representative of a 
deceased party, whether plaintiff or defendant to the judgment 
attacked. 


2. New Trial. Sections 602 et seg. of the code are inapplicable to a 
proceeding to obtain a new trial in the court in which a judg- 
ment was rendered, on the ground that by unavoidable casualty 
and misfortune the complainant has been deprived of his con- 
stitutional right of review in this court. 


3. Showing. In such an action as is above mentioned, it is not requi- 
site to show conclusively that the complainant has a sufficient 
cause of action or defense, but it suffices to establish good faith 
and tender a seriously litigable issue. 


4, Limitation of Actions. The time within which such an action as 
is above mentioned may be brought is prescribed by section 16 
of the code, fixing a limitation for causes of action concerning 
which no specific provision has been made. 


APPERAL from the district court for Cass county: PauL 
JESSEN, JUDGE. Reversed with directions. 


Matthew Gering, for appellants. 
Jesse L. Root, contra. 


AMES, C. 


On the 10th day of January, 1902, Seeley recovered a 
judgment against the Ritcheys in the district court for 
Cass county. Shortly afterwards a transcript of the 
record and judgment and a petition in error were filed in 
this court, and one of the attorneys of record of Seeley 
executed a written waiver of the issuance and service of a 
summons in error, but this latter was not lodged with 
the clerk until after the death of Seeley, and it was held 
that this court did not acquire jurisdiction of the pro- 
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ceedings in error, and they were dismissed on March 4, 
1903, and the order of dismissal was reafiirmed on re- 
hearing on December 16, 1903. Counsel for the Ritcheys 
was informed of the death of Seeley not until June 1, 
1902. 

It was held by this court in Webster v. City of Hastings, 
56 Neb. 245, that a proceeding in error is a new action 
which may be prosecuted by the personal representative 
of a judgment defendant without revivor. It is a corol- 
lary of this rule that such a proceeding may be prosecuted 
in like manner against the personal representative of a 
deceased judgment creditor. New Orleans & G. N. R. Co. 
v. Rollins, 36 Miss. 384. A contrary practice would lack 
consistency. That counsel for the Ritcheys did not mis- 
conceive the law in this respect is evident from his writ- 
ten correspondence, contained in the record, with one of 
the attorneys of Seeley, in which he sought during the 
summer of 1902 to procure a revivor of the proceeding in 
error in the name of the personal representative by stipu- 
lation. But he failed of his purpose, and in the mean- 
time the time for beginning a new proceeding in error in 
this court expired before that begun here was dismissed. 

Letters testamentary upon the will of Seeley were 
issued to his widow on the 10th day of March, 1902, by 
the surrogate’s court for Dutchess county, New York, 
where he resided at the time of his death, and where she 
continued to reside. Whether the Ritcheys knew of the 
place of her residence or of such proceedings does not ap- 
pear, but it does appear that the attempted proceeding in 
error was pending in this court until the expiration of 
nearly two years after the time for beginning a new pro- 
ceeding to obtain a review had elapsed, when the court 
dismissed it for want of jurisdiction, and afterwards 
affirmed the judgment of dismissal. On the 30th day of 
April, 1904, more than two years after the rendition of 
the first mentioned judgment, this action was begun in 
the court in which it was rendered to obtain a new trial on 
the ground that by unavoidable casualty and misfortune 
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the Ritcheys had been prevented from prosecuting their 
petition in error in this court. 

It is first objected that the action is barred, either as 
having beer brought under section 602 of the code after 
the lapse of more than two years from the date of the 
judgment complained of, or else because of there having 
been opportunity to bring it under that section, which, on 
account of the plaintiff having neglected to improve it, 
bars him of a remedy in equity by his own laches. But in 
-our opinion sections 602 et seg. of the code have exclusive 
reference to happenings incident to procedure in the dis- 
trict court, and while that court has jurisdiction of the 
cause in which they occur. Such is the plain and ordinary — 
signification of the language employed, and we do not 
think this court would be justified in putting a strained 
construction upon it which might have the effect, not only 
in this but in many cases, of depriving a party of an op- 
portunity to prosecute a meritorious suit. The object of 
the statute is to enable the district court to “vacate or 
modify its own judgments or orders” because of some in- 
herent infirmity or injustice in them, not due to the pre- 
vious fault, but to the prior misfortune, of the party com- 
plaining. It plainly has no natural applicability to a 
casualty or misfortune happening after their rendition, 
and whose sole effect is to prevent a review on appeal or 
error. In our opinion, therefore, the equitable right is 
not barred by the two-year statute, but by section 16 of 
the code, prescribing a limitation for causes of action 
concerning which no specific provision has been made. 

It is further contended that it is not made sufficiently 
to appear that the plaintiff has a valid defense to the orig- 
inal action or would be victorious on a new trial, but we 
think that enough is shown to establish good faith and to 
tender a seriously litigable issue. To require much more 
than this would be to put the cart before the horse and, 
in effect, to compel a new trial before granting one, and so 
to render the latter, if granted, a needless formality. Be 
sides this the plaintiff has been deprived by the casualty 
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of which he complains of his constitutional right of review, 
which, as the records of this court conclusively show, 
would have afforded him in the ordinary way the relief 
which he now seeks. 

The district court rendered a judgment for the defend- 
ant; from which the plaintiff appealed. We recommend 
that the judgment be reversed and the cause remanded, 
with instructions to enter a judgment as prayed in the 
petition. 


Lerron and OLDHAM, CC., concur. 


By the Court: ‘For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to enter a judgment as prayed in the petition. 


REVERSED. 


NANCY SMITH v. MILO CURTICE.* 
Fitep January 18, 1905. No. 13,699. 
Ejectment. In ejectment, plaintiff must recover, if at all, on the 


strength of his own title. 


Error to the district court for Gosper county: GEORGE 
W. Norris, JUDGE. Affirmed. 


Warrington & Stewart and H. A. Cook, for plaintiff in 
error. 


J. O. Middleton, O. FE. Bozarth, J. L. White, A. M. 
White and Wilson & Brown, contra. 


OLDHAM, C. 


This was a suit in ejectment. Plaintiff in the court be- 
low, who is also plaintiff in error in this court, alleged, in 
substance, that she was the owner of the north half of the 


* Rehearing allowed. See opinion, p. 169, post. 
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northeast quarter of section 32, township 8 north, of range 
21 west, Gosper county, Nebraska, and that the defendant 
was the owner of the southeast quarter of section 29 in the 
same township, range and county; that defendant is in 
possession of a strip of land owned by plaintiff, which is 
described by metes and bounds, and which is a part of 
plaintiff’s half section. Defendant answered, admitting 
that he was the owner of the southeast quarter of section 
29, as alleged in plaintiff’s petition, and denying each and 
every other allegation of the petition. There was a trial 
to a jury in the court below, verdict for defendant, judg- 
ment on the verdict, and plaintiff brings error to this 
court. 

This contest apparently arose over a dispute as to the 
location of the original government corner at the north- 
east corner of section 32 and was tried by plaintiff on the 
theory that this was the only issue tendered by the plead- 
ings. But defendant by his general denial put in issue 
both plaintiff’s’ title and right to the immediate possession 
of the land in dispute; consequently, it devolved on plain- 
tiff to recover on the strength of her title, and the only evi- 
dence contained in the bill of exceptions tending to sup- 
port plaintiff’s claim to the north half of the northeast 
quarter of section 32 is a sheriff’s deed from F. F. Dunn, 
as sheriff of Gosper county, dated the 11th day of March, 
1898, conveying to plaintiff all the right, title and interest 
of William Shryer and Mary EK. Shryer in and to said 
premises, under an order of sale in a mortgage foreclosure 
proceeding. Dut there is no evidence introduced to estab- 
lish any title in William Shryer and Mary E. Shryer to 
the land at the time of this judicial sale. Under this state 
of the record, plaintiff has not shown cither title or right 
to the immediate possession of the premises in controversy. 
Consequently, the verdict rendered and the judgment en- 
tered by the trial court are the only ones that could be 
sustained under the evidence, and, this being the case, we 
are relieved from reviewing any of the alleged errors 
called to our attention in the brief of plaintiff in error 


s 


VoL. 73] JANUARY TERM, 1905. 169 


Smith v. Curtice. 


with reference to either the giving or the refusing of in- 
structions, or the admission or exclusion of evidence. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
& 
The following opinion on rehearing was filed January 
3, 1906. Judgment of affirmance adhered to: 


1. Instructions: Review. Action of the trial court in giving and re 
fusing instructions examined, and held not prejudicial. 


2. Evidence: Review. Action of the trial court in admitting evidence 
examined, and held not prejudicial. 


OLDHAM, C. 


In the brief filed in support of a motion for a rehearing 
in this case, our attention is called to the fact that, while 
it is true, as set forth in the original opinion, that plaintiff 
in this action failed to connect the title of William and 
Mary Shryer with a patent issued from the general gov- 
ernment, yet the testiniony of a witness produced by the 
defendant in the trial of the cause does tend to connect 
plaintiff’s chain of title with a patent from the United 
States government. Plaintiff having thus shown herself 
to be the owner and entitled to the immediate possession 
of the north half of the north half of section 32, township 
8, range 21, in Gosper county, Nebraska, we will proceed 
to examine the allegations of error contained in her brief. 

As stated in plaintiff’s brief, the sole question at issue is 
the location of the original section corner at the northeast 
corner of section 32, as above described. Plaintiff claims 
no ownership beyond the line separating section 32 from 
section 29 of the same township and range. Defendant 


170 NEBRASKA REPORTS. [ VoL. 73 


Smith v. Curtice. 


claims nothing beyond the southeast quarter of section 29. 
The corners east and west of the disputed corner are not 
in dispute. Plaintiff attempted to establish by parol proof 
the existence of the original government monuments at the 
corner for which she contended. Defendant relied on a 
corner fixed by subsequent surveys, and introduced evi- 
dence tending to discredit the proof of the original mark- 
ings at the place contended for by the plaintiff. Neither 
of the corners correspond fully with the description of the 
government field notes, so the question involved was pe- 
culiarly one of fact for the determination of the jury. 

The brief of the plaintiff in error is chiefly devoted to a 
criticism of the action of the trial court in giving and re 
fusing instructions. The first paragraph of the instruc- 
tions is criticised for being indefinite and not clearly stat- 
ing the issues. While the instruction is not a model for 
brevity and precision, yet there is nothing in it in anywise 
prejudicial to the plaintiff, and it closes by directing the 
attention of the jury to the only question at issue in the 
following language: 

“The main question in dispute and the one for you to 
determine is whether the tract of land in dispute, con- 
taining 12} acres, belongs to the north half of the north- 
east quarter of section 32 or to the southeast quarter of 
section 29, in said township and range.” 

This instruction is followed by another properly placing 
the burden of proof upon the plaintiff to establish the land 
in dispute as a part of section 32, and in the following 
paragraph the court told the jury: 

“Tf it has been shown to you by a preponderance of the 
evidence that the mounds and pits claimed by the plaintiff 
as a government corner, and known in this case as the 
Smith corner, was the place where the United States sur- 
veyors originally located the section corner, then you must 
recognize this corner as the true corner between said sec- 
tions regardless as to whether it might agree or disagree 
with any subsequent surveys. In other words, if the gov- 
ernment corners can be found, and you find from the evi- 
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dence that they were so found and established, they settle 
the question of the boundary line between these lands in 
dispute, no matter what effect it might have on the case, 
or on the land in dispute, and no matter whether this cor- 
ner agrees with the government field notes or not.” 

These instructions, we think, fairly and fully cover every 
contention insisted upon by the plaintiff in the court be- 
low, and justified the trial court in refusing instructions 
embodying the same principles, which were requested by 
the plaintiff. 

We have examined the allegations of error in the admis- 
sion of testimony, and find nothing in that regard which 
could have been prejudicial to plaintiff. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


Ames and Letrron, CC., concur. 
By the Court: For the reasons given in the foregoing 


opinion, the former judgment of this court is adhered to. 


AFFIRMED. 


Rosert L, KIMBRO, APPELLANT, V. MELISSA A. KIMBRO, 
APPELLEE. 


Frrep January 18, 1905. No. 13,704. 


Evidence examined, and held that the alimony awarded by the dis- 
trict court is clearly excessive. 


APPEAL from the district court for Lancaster county: 
Epwarp P. HouMES, JUDGE. Judgment modified. 


E. E. Spencer and Tibbets & Anderson, for appellant. 
W. T. Stevens, S. B. Iiams and H. C. Ward, contra. 


OLDHAM, C. 


This was a suit for divorce between plaintiff and de- 
fendant, tried to the district court for Lancaster county, 
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Nebraska. A decree of divorce and alimony was granted 
on the cross-petition of defendant, Melissa A. Kimbro, on 
the ground of desertion and abandonment for more than 
two years before the filing of the petition. There is no 
complaint of so much of the decree as grants defendant a 
divorce on her cross-petition, but it is urged that the 
amount of alimony awarded is clearly excessive, in view 
of the financial condition of appellant, who was plaintiff 
in the court below. 

It appears from the evidence in the bill of exceptions 
that plaintiff and defendant were married in the state of 
Illinois in the year 1866, and lived together as husband 
and wife from that time until the year 1900, when, on 
account of differences arising between them, the husband 
left defendant, and subsequently removed to Lancaster 
county, Nebraska, where he now resides, and where he 
had been residing for two or three years before the decree 
was entered. It appears from the testimony that there is 
nothing in the conduct of either that imputes moral 
obloquy to either, but that the differences, such as they 
were, all arose from a mere incompatibility of disposi- 
tion. There are two children surviving of the marriage 
—one, a married daughter of the age of 28 years; the 
other, a son of the age of 17 years, who resides with his 
mother in Sterling, Illinois, At the time of the marriage 
the husband had a very small patrimony, and during the 
time of the marriage the wife received $500 from her 
father’s estate. Outside of this all the property owned 
by them stands as the joint product of their industry and 
thrift. The evidence shows that this property consists 
of 80 acres of land in Lee county, Dlinois, of the value of 
$60 an acre, the legal title of which is in the wife; also a 
certificate of deposit in the First National Bank at Ster- 
ling of $1,857.73, and a certificate of deposit in the Ster- 
ling National Bank of $218, both of these certificates be- 
ing in the name of the wife, giving her a total of $6,469.73 
in her own right, without any indebtedness outstanding 
against it. The evidence shows that plaintiff has in his 
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own name a business block in Sterling, Dllinois, of the 
value of $15,000; a residence at Sterling, Illinois, of the 
value of $7,000; and a house and lot in Sterling, Illinois, 
of the value of $700; or a total of real estate of the value 
of $22,700, which stands in his own name. The evidence 
shows that there is household and kitchen furniture 
owned between the parties of the value of $200, and that 
plaintiff is indebted on mortgages, judgment liens and out- 
standing claims in the sum of $6,000. In this condition of 
the property the trial court awarded the wife, in addition 
to the land and certificates of deposit held by her, the 
household and kitchen furniture of the value of $200; 
alimony in gross in the sum of $5,500. If the decree as 
awarded is permitted to stand, it would leave the wife in 
possession of property practically of the value of $12,500, 
without any indebtedness to meet, except her attorneys’ 
fees in this proceeding; and it would leave the husband 
real estate of the estimated value of $22,700, from which 
he would have to pay his outstanding indebtedness. of 
about $6,000, the judgment for alimony of $5,500, and his 
attorneys’ fees and costs of this litigation. 

As has been said by this court in numerous cases, there 
is no hard and fast rule for awarding alimony in a divorce 
proceeding. The time the parties have lived together as 
husband and wife, the contributions that have been made 
by either or both to the property accumulated during the 
marriage relation, and the health and condition of the 
parties at the time of the decree are all elements that 
should be considered in making the award. Now in the 
case at bar there is every reason why substantial justice 
should be accorded to each of these parties. The husband 
was 61 years of age and the wife 58 years of age at the 
time of the decree; neither are in robust health, and all the 
property stands for their joint accumulation. While there 
is no doubt but that the wife should have a fair and rea- 
sonable share of the accumulated property, yet we cannot 
but be impressed with the idea that the things awarded 
her—being unincumbered real estate, interest bearing cer- 
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tificates in solvent banks, household and kitchen furniture, 
and a money judgment against the plaintiff of $5,500—are 
clearly more than an equitable division; especially when 
this property remaining as the husband’s share is all real 
estate, some of it incumbered with mortgages, and other 
of it with judgment and attachment liens, which, while 
considerably less than its estimated value, might, if pressed 
for immediate collection, sacrifice the whole or nearly all 
of the property allotted'to him. For this reason, we think 
the award excessive, and recommend that the judgment 
of the district court be modified by an award of $2,500 as 
alimony in gross instead of $5,500, as adjudged in the 
court below, and that, as so modified, the judgment of the 
district court be affirmed. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is modified by 
an award of $2,500 as alimony in gross instead of $5,500, 
as adjudged in the court below, and, as so modified, the 
judgment of the district court is affirmed. 


JUDGMENT MODIFIED. 


JAMES P. BALL V. CHARLES H. BEAUMONT ET AL. 
Frnep January 18, 1905. No. 13,698. 


1, Assumpsit: QuESTION For Jury. Where a material alteration has 
been made in a promissory note, whereby such note was avoided, 
and an action is brought against the makers for money paid to 
defendant’s use by one who guaranteed the note, procured money 
from a bank thereby and sent it to one of the makers, the 
question whether or not the money was paid to one of the 
defendants for his sole benefit, or whether it was paid to a 
partnership composed of both defendants, or the transaction 
adopted and ratified by the partnership, is a question for the 


jury. 
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2. Review. Where, upon sufficient evidence, the jury has found that 
such money was paid to and for the sole benefit of one of the 
defendants, its verdict will not be disturbed. 


Error to the district court for Perkins county: JOHN 
R. THOMPSON, JUDGE. Affirmed. 


Beeler & Muldoon and Charles McDonald, for plaintiff 
in error. 


B. F. Hastings and T. C. Munger, contra. 


Lerton, C. 


.This case has been before this court three times prior 
to this. See Ball v. Beaumont, 59 Neb. 631, 63 Neb. 215, 
and 66 Neb. 56. The issues have been fully stated in the 
preceding opinions. At the last hearing the law of the 
case was clearly laid down by Mr. Commissioner Day. It 
was said by him: 

“Plainly, then, the only chance for plaintiff to recover - 
is by the establishment of a partnership transaction, so 
that Penn’s knowledge and ratification of plaintiff’s acts 
would be a ratification by both defendants. The condition 
of affairs seems to be that plaintiff has no direct knowl- 
edge of the relative positions toward this transaction of 
the two defendants. Penn says it was a partnership 
transaction, and Beaumont that it was a personal one of 
Penn’s and an endeavor on the latter’s part to raise his 
share of the firm’s capital, in which Beaumont signed the 
note as surety. If the note itself is avoided for altera- 
tions, and does not furnish a basis of recovery, the burden 
of proving a partnership transaction and a valid authori- 
zation or ratification by the partnership of the payment, 
is on plaintiff.” 

The case was reversed, and retried under the law as 
thus laid down. Under the pleadings, in this state of the 
case, the plaintiff would only be entitled to recover 
against Beaumont if he proved that the firm of Penn and 
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Beaumont received the money from him for the benefit of 
the firm, or ratified Penn’s action. The action is not on 
the note, but for money paid to defendant’s use, and the 
lengthy arguments in plaintiff in error’s brief relating to 
the rights of the parties under the note are not applicable. 

‘The evidence adduced on the part of the plaintiff was 
to the effect that the note was sent to him at his place 
of residence in Iowa by Penn, bearing the signature of 
George W. Penn and Charles H. Beaumont, and having 
certain blanks which he was authorized to fill; that it was 
sent to him on behalf of the partnership; that he filled the 
blanks, changed the place of payment, guaranteed the 
note, procured the money from the bank in Iowa thereby, 
and sent it to Penn, who immesiately deposited it in the 
Madrid bank for the partnership in the partnership ac- 
count. This evidence standing alone would uphold the 
plaintiff’s claim and justify a verdict in his favor against 
both Penn and Beaumont. Wowever, the defendant Beau- 
mont introduced evidence to the effect that the note was 
executed by Penn as principal and by himself as surety ; 
that the transaction was for Penn’s personal benefit and 
not for the firin, and that the purpose of the execution of 
the note was to allow Penn to borrow money with which 
to pay his share of the money which was to be invested in 
the partnership business; that when the money was pro- 
cured by the plaintiff he sent it in a personal letter to 
Penn, and that Penn paid his debt to the partnership with 
it and received credit on his debt to that extent. The 
case was submitted to the jury under this directly con- 
flicting evidence, and the jury by its verdict found that the 
version of the transaction given by Beaumont and his wit- 
nesses was true. The plaintiff urges that even under this 
state of facts the partnership received the benefit of the 
money and hence should be held liable for it. If the money 
in the first place was sent to Penn by the plaintiff for 
Penn’s individual benefit, it matters not what disposition 
of the money was made by him, so far as the relation of the 
plaintiff to the person receiving it is concerned. The fact 
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that Penn, if the money was his, paid it to the partnership 
would create no greater liability on the part of the part- 
nership to the plaintiff than any other creditor of Penn’s 
would have been subject to if he had paid the money to 
him. Upon the receipt of the money by Penn his liability 
was fixed, and nothing that he might do with the money 
afterwards would extend that liability to other persons. 

The case of Savage v. Savage, 36 Ore. 268, 59 Pac. 461, 
quoted by plaintiff, is not in conflict with this holding. In 
the Oregon case the evidence disclosed that each of the 
signers of the void note applied to the plaintiff for a loan 
of $1,500, and that for such loan they tendered their joint 
and several promissory note for $3,000, and the loan was 
consummated on that basis. Since both parties received 
the monéy upon their joint promise to pay, the court held 
that the money was paid to the use of both defendants and 
that they were jointly liable for the debt. In that case the 
point in issue in this case was not touched upon or de- 
termined at all. The cases would be similar if in the in- 
stant case it was admitted that the money was received 
one-half of it for the benefit of Penn and the other half for 
the benefit of Beaumont, but this is the very matter in 
dispute. 

As to the question whether or not one signing as surety 
a note which is subsequently avoided by a material altera- 
tion can be held upon the original consideration, this has 
already been decided in this case adversely to the conten- 
tion of plaintiff. This is the law of the case and will not 
be re-examined. 

Complaint has been made of a number of instructions 
given and refused. We have examined the same and find 
that the issues in the case are clearly stated in the instruc- 
tions given, and that plaintiff was not prejudiced by the 
refusal to give those requested by him. The case seems to 
have been fairly tried, and though we might perhaps draw 
a different conclusion from the facts proved than the jury 
did, there is ample evidence to support the verdict. We 
recommend the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 
15 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOSHUA PALMER Vv. ALEXANDER MCFARLANE. 
Finep JANUARY 18, 1905. No. 18,702. 


1, Petition examined, and held to state a cause of action. 


2. Parties. Persons severally liable upon the same promissory note 
may all or any of them be included in the same action, at the 
option of the plaintiff. Section 44 of the code. 


Error to the district court for Saline county °° LESLIE 
G. Hurp, Juper. Reversed. 


F. I. Foss and R. D. Brown, for plaintiff in error. 
J. D. Pope, contra. 


LETTON, C. 


This is a proceeding in error from a judgment of the 
district court for Saline county sustaining a demurrer to 
the petition and dismissing the case. The petition is as 
follows: 

1. The plaintiff complains of the defendant, for that on 
the 5th day of April, 1902, said defendant made and de- 
livered to C. W. Mitchell a promissory note, of which the 
following is a copy: 


“$63. Frienp, Nes., April 5, 1902. 

“April 5th, 1903, after date, for value received, we or 
either of us promise to pay to the order of C. W. Mitchell 
sixty-three dollars, with interest at the rate of ten per 
cent. per annum from date until paid. 

“Payable at the Merchants and Farmers Bank, Friend, 
Neb. J. F. ADAMS. 

“ALEX MCFARLANE.” 
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2. On the 5th day of April, 1902, for a valuable con- 
sideration, the plaintiff bought said note of said C. W. 
Mitchell, and has been the owner thereof ever since, and 
the same was indorsed by him in words as follows: “Pay 
to the order of Joshua Palmer. C. W. Mitchell.” 

3. No part thereof has been paid, and there is now due 
thereon from the defendant to the plaintiff the sum of 
$63, with interest at 10 per cent. from April 5, 1902, for 
which, with costs of suit, the plaintiff prays judgment 
against the defendant. 

The action was brought against Alexander McI’arlane 
alone. He demurred upon the ground of a defect of par- 
ties defendant and also generally. The makers are sever- 
ally liable, and one may be sued without the other under 
section 44 of the code. We find no defect of parties and 
nothing lacking in the petition to constitute a good cause 
of action. 

We recommend that the judgment of the district court 
- be reversed and the cause remanded. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is-reversed and 
the cause remanded. 

REVERSED. 


Waurrer L. SevBy v. E. W. PUEPPKA ET AL. 
Fitep January 18, 1905. No. 13,157. 


1. Petition: JurispicTion: Decree. A demurrable petition may confer 
jurisdiction on a district court, and a decree, valid unless ap- 
pealed from, may sometimes be rendered upon it. 


+: Forectosure or Tax Lizn. That a petition for foreclosure 
of a tax lien discloses that no preliminary sale for taxes was had 
will not of itself render the foreclosure proceedings totally void, 
if had coram judice, and with jurisdiction of the parties. 
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3. Tax Sales: Repemprion. Section 3, article IX, of the state constitu- 
tion, providing for two years’ time within which to redeem from 
tax sales, applies to judicial as well as to administrative sales. 


Error to the district court for Rock county: WILLIAM 
H. WESTOVER, JUDGE. Reversed. 


Gaines, Kelby & Storey, for plaintiff in error. 
J. A. Douglas, contra. 


HASTINGS, C. 


In this suit in equity, brought by a grantee of the origi- 
nal owner to redcem land sold for taxes at a judicial sale, 
a general demurrer was sustained by the court to plain- 
tiff’s petition. He elected not to plead further, and from 
a judgment of dismissal brings error. 

The sale for taxes was made by the sheriff of Rock 
county upon a decree of foreclosure entered at suit of 
Rock county. There had been no administrative sale for 
taxes. The county sought to foreclose a tax lien without 
resorting toa sale. It procured the premises to be sold to 
defendant’s grantor, and the sale to be confirmed, and a 
sheriff’s deed to be issued upon it. Afterwards this title 
was conveyed to defendant. ‘The owner at the time of the 
assessment of the taxes afterwards conveyed to the plain- 
tiff, who brought this action to redeem from the taxes, al- 
leging that the foreclosure proceedings were all void, for 
the reason that the petition of the county in that action 
showed there had been no prior sale of the premises for 
taxes. It is also urged that the constitution of the state 
allows a redemption within two years from any tax sale. 
It is urged on the other side that the fact that a petition 
is demurrable does not make the decree of a competent 
court subject to collateral attack, where the parties were 
before it and the subject matter one of which the court had 
cognizance. This is thought to be a sufficient answer to 
the claim that the foreclosure proceedings are void. 
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To the claim that the two years’ time for redemption 
from sales fur taxes has not run, it is replied that the de 
cree of confirmation is as conclusive as to the sale as that 
of foreclosure is as to the lien and right to sell under it. 
It is urged that to permit a redemption now is to allow a 
collateral attack upon the decree of confirmation. So far 
as plaintiff’s first contention is concerned, it would seem 
that defendant’s claim is good. An insufficient complaint 
often confers jurisdiction. 1 Freeman, Judgments (4th 
ed.), sec. 118. As is said in Logan County v. Carnahan, 
66 Neb. 693, there is no lack of power in the district court. 
In a proper case it can grant a foreclosure of a tax lien. 
Whether or not a proper case was presented to it on Rock 
county’s allegations was for that court to determine as 
to this land. Plaintiff’s grantor was before the court, 
and if aggrieved by its decision he should have appealed. 

As to the second contention of plaintiff—that he has a 
right of redemption—defendant’s answer is not so good. 
The terms of the constitution are very sweeping. Art. IX, 
sec. 8. A right of redemption is given from all sales of 
real estate for the nonpayment of taxes for two years 
after the sale. This provision has been held to be self- 
executing. Lincoln Street R. Co. v. Lincoln, 61 Neb. 109. 
It has also been declared to apply to judicial sales as well 
as to administrative sales. Logan County v. Carnahan, 66 
Neb. 685. We see no reason for suggesting any change 
in the ruling. The confirmation applied only to the reg- 
ularity of the proceeding. It held the sale valid and 
regular, but in no way adjudicated the right of redemp- 
tion from it. The latter existed by virtue of a self-execut- 
ing constitutional provision independent of the court. The 
court’s action must be held to have been taken with this 
right in view. Of course, in this view, that confirmation, 
like the other proceedings in this sale, was had provision- 
ally and subject to the right of redemption—the costs of 
the sale, as well as the costs of foreclosure, being added to 
the taxes and interest in making the redemption. 

It is recommended that the decree of the district court 
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be reversed and the cause remanded for further proceed- 
ings in accordance with law. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded for further proceedings in accordance 
with law. 


REVERSED. 


Buiza R. SWAN, APPELLANT, V. WILLIAM 8. CRAIG ET AL., 
APPELLEES. 


Fiiep Fesruary 9, 1905. No. 13,200. 


1. Promissory Note: Exrenston or Dept. Where, at or about the 
maturity of a negotiable instrument, the time of payment of the 
indebtedness evidenced thereby ig extended by a written agree- 
ment of the parties upon a valid consideration, the agreement 
being independent of and collateral to the original contract, such 
extension does not continue the commercial characteristics of the 
note as live unmatured negotiable paper. 


2. Payment. The maker of a nonnegotiable instrument, who has no 
notice of a transfer thereof, may make payment to the original 
payee. Consterdine v. Moore, 65 Neb. 296. 


One S. by purchase became the owner and holder of a 
note secured by a real estate mortgage long before its maturity. 
At or about the time of its maturity, she consented to an ex- 
tension of the time of payment of the debt evidenced thereby. 
The original payee of the note, a loan company, made a written 
agreement in its own name with the payor, extending the time 
of payment for five years, and at the expiration of such exten- 
sion again made a second agreement extending the time of 
payment another four years. These extension agreements after 
their execution were assigned by the original payee to the holder 
of the note, who ratified and approved the same and enjoyed the 
fruits arising therefrom. Held, That, by reason of the course 
of dealings between the parties, payment made to the original 
payee by the maker, he having no notice of the transfer of the 
note to S., was a good payment and operated as a discharge and 
cancelation of the indebtedness, even though the note was not 


2a. 
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in the possession of the payee and was not at the time of pay- 
“ment delivered to the maker. 


2b. Equitable Estoppel. Under the facts as disclosed by the record, 
held, that the principle of equitable estoppel precluded S., the 
note holder, as against the maker from denying the ownership 
and authority of the payee to receive payment and thereby dis- 
charge the indebtedness. 


APPEAL from the district court for Burt county: IRviInG 
F. Baxter, Jupen. Affirmed. 


Montgomery & Hall, for appellant. 


Hopewell & Singhaus, contra. 


Hoicoms, C. J. 


This is an action brought for the purpose of foreclosing 
a real estate mortgage executed by the defendants to the 
Omaha Loan & Trust Company. The plaintiff, appellant 
here, claims as the indorsee of the note secured by the 
mortgage before the maturity of the debt, and in the ordt- 
nary course of business. The petition is in the usual form 
with some added allegations to the effect that prior to the 
maturity of the principal of the indebtedness the plaintiff 
consented to extend the time of payment for a period of 
five years, and that thereupon an extension agreement of 
a “farm mortgage bond” in writing was duly signed, exe- 
cuted and delivered by the defendants, a copy of which 
is set forth in the petition. That prior to the maturity of 
the debt as thus extended, the plaintiff, at the request of 
the defendants, consented to extend the payment of the 
said principal indebtedness for a further period of four 
‘years, and, thereupon, the defendants executed and de 
livered another extension agreement, a copy of which is 
set forth in the petition. That said extension agreements 
and coupons for interest to accrue during the periods of 
extension were immediately after their execution assigned 
and delivered to the plaintiff by the Omaha Loan & Trust 
Company with whom the agreements were entered into. 
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And that thereafter the plaintiff became, and has ever 
since been, the holder and owner of said extension agree- 
ments. 

The answer does not admit the assignment of the note 
and mortgage before maturity, as alleged in the petition. 
It admits the execution and delivery of the extension 
agreement and that it was delivered to the Omaha Loan 
& Trust Company; and also the same admission is made 
as to the second extension, and that such extension agree- 
ments were assigned by the loan company and with the 
full understanding and belief on defendants’ part that the 
loan company was the holder and owner of the paper evi- 
dencing the indebtedness thus agreed to be extended. It 
is denied that the plaintiff is the bona fide owner and 
holder of the note and mortgage. It is alleged that no 
assignment of the bond and mortgage or either extension 
agreement was ever recorded, and also that the defend- 
ants received no notice in any manner that plaintiff was 
or claimed to be the owner of any of the papers evidencing 
the indebtedness or the security therefor, or the agree- 
ments extending the time of payment of the indebtedness. ° 
It is also averred that all payments of interest were made 
by defendants to the loan company, the payee, and that 
on the 8th day of August, 1901, upon notice and request 
of the Omaha Loan & Trust Compauy, the defendants paid 
to such company the full amount of the principal and of 
the interest then due, and that such payments were made 
in good faith and upon the belief that the Omaha Loan & 
Trust Company was the owner and holder of the paper 
and entitled to receive payment. The reply consisted of a 
genera] denial. 

It is disclosed by the record that soon after the execu- 
tion of the note and mortgage, and before the maturity of 
the debt, the plaintiff, by purchase in the due course of 
business, became the owner and holder thereof by assign- 
ment. In the assignment, the mortgagee, the Omaha Loan 
& Trust Company, guaranteed the collection of the prin- 
cipal and the prompt payment of the coupons attached 
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for interest accruing according to the terms of the prin- 
cipal document. The place of payment was fixed at the 
Chemical National Bank of New York city. The interest 
coupons were paid by the makers in all instances to the 
Omaha Loan & Trust Company. It also appears that as 
these interest coupons matured, they were presented by 
and paid to the plaintiff at the Chemical National Bank, 
the designated place of payment, she never having any 
communication with the Omaha Loan & Trust Company, 
the payee. The coupons when surrendered at the place 
of payment and when paid to the holder were returned to 
the loan company, who in turn, after stamping most of 
them “Paid” with the loan company’s stamp, sent them 
by mail to the makers. This appears to have been the 
course of dealings between all three parties during the 
entire time the loan was in existence and until the final 
payment of the principal by the debtor to the loan com- 
pany. About the time of the maturity of the principal 
debt according to the terms of the original instruments, 
the defendant executed a written agreement entitled “ex- 
tension of farm mortgage bond,” which in terms provided 
that the Omaha Loan & Trust Company agreed to extend 
the time of payment of the principal debt for five years 
from maturity, and the defendant on his part agreed to 
pay the principal sum with interest according to the terms 
of ten interest notes, payable semiannually, and attached 
to the extension agreement. About five years afterwards, 
and just prior to the maturity of the principal debt as 
extended by the first agreement, the interest coupons in 
the meantime having been paid, another extension agree- 
ment was entered into between the defendant and the 
Omaha Loan & Trust Company whereby the time of pay- 
ment of the original indebtedness was again extended for 
a term of four years, coupons for interest being attached 
as before to the extension agreement. These extension 
agreements, it appears, were both soon after their execu- 
tion assigned to the plaintiff by a proper indorsement 
thereon by the Omaha Loan & Trust Company, one of the 
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parties to the agreement. The plaintiff accepted such 
assignment, thereby acquiescing in and consenting to the 
extension of the time of payment of the original indebted- 
ness according to the terms and conditions of such agree- 
ments. The plaintiff testifies that she consented to the 
extensions as thus made, but fails to state with whom 
she dealt in transacting the business. Having testified 
that she had no communication with the loan company, it 
is fairly inferable from all the evidence that these agree- 
ments were received and accepted by her through the 
Chemical National Bank, the place of payment of the~ 
principal indebtedness and of: the interest accruing 
thereon. At about the time of the maturity of the debt 
under the second extension agreement, the defendant paid 
the interest then accrued, together with the principal 
sum due to the loan company, and this amount was never 
received by the plaintiff, the loan company shortly there- 
after passing into the hands of a receiver. The district 
court, after trial on the evidence adduced, an epitome of 
which has been given, found the issues generally in favor 
of the defendant, and adjudged that the note and mort- 
gage should be canceled. The plaintiff appeals. 

1. The vital question in the case is, whether the pay- 
ment to the loan company, under the facts and circum- 
stances as narrated, operates as a discharge and satisfac- 
tion of the debt, and whether the plaintiff is estopped by 
her conduct and actions in relation to the transaction, 
from denying the apparent ownership and authority of the ~ 
loan company to receive payment and cancel the indebted- 
ness. The defendant, as he testifies, and regarding which 
there is no controversy, declares that in all matters con- 
nected with the loan, the extensions of the time of pay- 
ment, and the payment of interest coupons and the prin- 
cipal, he dealt with the loan company under the belief 
that it was the owner and holder of the paper, and the 
one to whom payment might rightfully be made. This be- 
lief on his part arose not only out of the original transac- 
tion, but also by reason of their subsequent dealings of the 
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kind and character heretofore referred to. Aside from the 
fact that the loan company was negotiating real estate 
loans and dealing in secured negotiable paper such as it 
might ordinarily be expected to negotiate and dispose of 
to third parties, there is nothing in the whole transaction 
which would advise the defendant that the paper in ques- 
tion had been actually indorsed and was held by some 
third party. Nor was there anything connected with the 
coupons for interest as they were paid and surrendered, 
nor the extension agreements entered into, nor the cor- 
respondence between the loan company and the defend- 
ants which would serve to apprise the latter that the in- 
strument evidencing the original indebtedness and the 
security thereof had been assigned or indorsed to others, 
or that their possession and ownership had passed out of 
the hands of the payee. It is not to be doubted from the 
evidence that, as a matter of fact, the plaintiff purchased 
the original note and mortgage before maturity, paying 
full value therefor. Weare satisfied that the note or bond 
was negotiable in form, and by such purchase the plaintiff 
became clothed with all the rights of a good faith pur- 
chaser of negotiable paper before maturity and entitled 
to protection as such. It seems reasonably clear that, 
had no extension been made, payment to the loan com- 
pany, it not having possession of the note, and the plain- 
tiff having done nothing to warrant the belief that she 
had constituted the company her agent, with authority to 
collect the same, would have been unavailing as a defense. 
It becomes material, therefore, to inquire as to what effect 
the execution of the extension agreements in the manner 
they were executed and the participation of the plaintiff 
in and in connection therewith, and the dealings of the 
parties with respect thereto has on the rights of the plain- 
tiff and the defendants. It is contended by plaintiff’s 
counsel that such extensions revive and continue the ne 
gotiability and commercial character of the note or bond, 
and that during all of the time covered by the several 
transactions and till the maturity of the debt according to 
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the second extension agreement, she continued to be the 
holder of negotiable commercial paper before maturity, 
and that defendant dealt at his peril with any one other 
than the actual owner and holder regarding such unma- 
tured paper. We are unable to accept this contention as 
being sound. The contract of extension is a simple exec- 
utory agreement. It is devoid of the characteristics of a 
negotiable instrument. The loan company, as the osten- 
sible owner of the note and mortgage, agreed to extend the 
time of payment of the debt for a period of five years, in 
consideration of which the mortgagors agreed to pay the 
principal sum when due as thus extended, and interest 
thereon annually during the time of the extension at a 
given rate per cent. This contract was a subsequent, 
separate, and distinct agreement from the one originally 
entered into which was evidenced by the note and mort- 
gage now in controversy. The new agreement was inde- 
pendent of and collateral to the old one. The note and 
mortgage after execution were the subject of contract like 
any other property or chose in action. An agreement to 
extend the time of payment, like any other agreement 
affecting the indebtedness or one which might work a re- 
scission of the contract, could, upon a valid consideration, 
be entered into. The original contract could by a valid 
subsequent agreement be altered or altogether destroyed. 
1 Daniel, Negotiable Instruments (5th ed.), sec. 157. 
The rule as to construing contemporaneous agreements 
does not apply in a case of this kind. Nor would the rule 
as to memoranda on negotiable paper which requires its 
purport to be collected from its “eight corners” govern. 
The rule extends no further than that memoranda ap- 
pearing on the back of negotiable paper affecting its oper- 
ation must be construed the same as if written on its face. 
It is true, an indorsement before the day of payment on 
negotiable paper postponing its maturity has been held to 
continue the negotiable character of the instrument until 
the postponed date of maturity. Sagory v. Metropolitan 
Bank, 42 La. Ann. 627, 7 So. 633. 
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But this is upon the express holding that the indorse- 
ment must be considered as incorporated in and made a 
part of the paper as though the postponed date of matur- 
ity had been originally written in the note. But this 
cannot be said of the subsequent independent agreement 
in the case at bar. On the other hand it is held, where the 
time of payment of a negotiable note is extended by an 
agreement indorsed upon the back, one who takes it after 
its original maturity will be subject to all equities be- 
tween the parties. Marcal v. Melliet, 18 La. Ann. 223; 
Dryer v. Mercantile Bank, 4 Mo. App. 599. The contract 
for the extension for the time of payment of the original 
indebtedness in the case at bar neither adds to nor takes 
away from the negotiable characteristics of the note as 
originally executed. Such a contract might rest in parol, 
and if such were the case, it would hardly be contended, 
we apprehend, that the negotiability of the note evidenc- 
ing the original indebtedness would be kept alive during 
the period covered by the agreement of extension. The 
same rule as to the effect of the contract upon the negotia- 
bility of the instrument would apply either to a written or 
an oral agreement to extend the time of payment of the 
indebtedness. When the note in controversy had ma- 
tured according to its terms, it was not theréafter subject 
to transfer by assignment or indorsement as live negoti- 
able paper whose holder would be protected against de- 
fenses and equities that might be urged by the payors if 
it were in the hands of the payee or of those purchasing 
with notice. It became after its maturity as any other 
dishonored negotiable instrument and was thereafter a 
mere chose in action subject to the laws applicable gen- 
erally to contract rights and obligations stripped of the 
protection thrown round live commercial paper. 

2. Assuming, then, as we do, that the note in contro- 
versy lost its characteristics as unmatured negotiable 
paper after the time it became due as originally executed, | 
what is the legal status of the parties and how are the 
rights of the plaintiff to be determined in view of her ac- 
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tion and conduct in the premises? Each extension agree- 
ment was made between the makers and the loan company 
as payee and as the ostensible owner of the indebtedness. 
This was done with the consent and authority of the plain- 
tiff, the then legal holder of the paper, that is, she by her 
acceptance and acquiescence in what had been done rati- 
fied the acts of the loan company, and thus expressly per- 
mitted them to deal with the paper as though it were their 
own. Had no extension been made, payment by the debtor 
to the loan company, it not having possession of the paper, 
and the plaintiff having done nothing to give it ostensible 
authority as agent or owner, would have been unavailing 
as a defense. It may be that, if but one extension agree- 
ment had been entered into, and it having been executed 
sometime before the maturity of the note, the defendants 
would, notwithstanding the agreement, be charged with 
notice that the loan company might have negotiated the 
paper before its maturity and for that reason payment 
could not be made to the company except at the maker’s 
peril, unless it was shown that the company had pos- 
session of the note or authority to receive payment from 
the actual holder. No such contention, however, can be 
made as to the second extension, as the note at that time 
was confessedly near five years past due. The mortgage 
at that time stood as security for a nonnegotiable instru- 
ment, and the mortgagor was justified in assuming that 
it was yet owned by the mortgagee, and in the absence 
of notice that the paper had been assigned, could with 
safety pay the mortgagee. Consterdine v. Moore, 65 Neb. 
296. At the time of the second extension of time of 
payment, and at all times thereafter, the principal note 
had long since matured. Any one to whom it was offered 
would discover from an inspection that it had been dis- 
honored. Evidence of an extraneous character, to wit, the 
extension agreement, would have to be resorted to in 
order to show that a date beyond that fixed by the terms 
of the note had been subsequently agreed upon for its 
payment. In other words, it was'a new, separate, and 
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distinct agreement, by which it could be shown that the 
parties had upon a good consideration agreed that the 
date of payment should be postponed. The loan company, 
it is true, had no original authority to extend the loan; 
but when the extension agreements were made in its name 
and assigned to the plaintiff, she ratified and approved 
its action in that regard, and in this way not only made 
the loan company her agent for that purpose, but in truth, 
by this course of dealing, permitted the company to hold 
itself out and to deal with the paper as though it was the 
legal owner and holder thereof. The contracts, and each 
-of them, on their face purport to have been made between 
the maker and the payee as debtor and creditor respect- 
ively. The plaintiff’s approval of these extension agrce- 
ments and her acceptance of the fruits derived therefrom 
was a ratification of the company’s acts in that regard and 
a ratification of the representations made by the company 
to the defendants which, impliedly at least, were to the 
effect that it was still the owner of the note and mortgage 
with power and authority to enter into the contract and 
extend the time of payment as therein agreed upon. By 
the plaintiff’s acceptance of the fruits of these transac- 
tions, her failure to notify Craig of the true state of 
affairs and disabuse his mind of the belief that he was 
dealing with the owner, or to disclose to him the fact that 
she had purchased the same knowing, as she must have 
known from these extension agreements coming into her 
possession, that defendant was dealing with the company 
as the owner, she is now, it would seem, on well-defined 
equitable principles, estopped from questioning the legal- 
ity of the payment made by the debtor to the ostensible 
owner of paper. The plaintiff as well as the defendant is 
charged with knowledge of the law. She is charged with 
knowledge that the time of payment which was extended 
under the agreements entered into between the loan com- 
pany and the defendants does not extend the commercial 
character or negotiability of the note evidencing the in- 
debtedness forming the basis of such agreements. She 
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must have known, therefore, that by allowing the loan 
company to make these extensions in its own name, and to 
deal with the paper as its own, this would lead the defend- 
ant to believe that the loan company still owned the pa- 
per, and, its negotiability having long since ceased, that 
he might safely pay the loan to the company in the ab- 
sence of notice that it was not the real owner. She ought 
not now to be permitted to complain of the payment of 
this paper to the original payee, she herself by her action 
and conduct having led the maker to believe that the loan 
company was still owner. The case as presented scems 
to be one where one of two innocent persons must suffer 
by reason of the wrongful act of a third. It is a familiar 
principle that the loss in such a case must rest upon the 
one who placed it in the power of the third person to 
commit the wrong. Applying the principle to the case at 
bar, it seems reasonably clear that the defendant ought 
not again to be required to pay the obligation which he 
has once discharged by paying, in the honest belief which 
was induced by plaintiff’s conduct, and upon reasonable 
grounds for the entertaining of such belief to one who 
was entitled to receive the payment and cancel the obliga- 
tion. For cases analogous in principle to the one under 
consideration illustrating and applying the doctrine of 
equitable estoppel, see Fowle v. Outcalt, 64 Kan. 352, 67 
Pac. 889; Fields v. Carney, 63 Tenn. 137; organ v. Neal, 
7 Idaho, 629, 65 Pac. 66; Marshall v. Ender, 125 MM. 370, 17 
N. E. 464. The conclusion we reach is that the payment 
made to Omaha Loan & Trust Company by the defendant 
was effective as a discharge and cancelation of the mort- 
gage indebtedness and that the decree of the district court 
should be affirmed, which is accordingly ordered. 


AFFIRMED. 
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JOSEPH WILLIAMS ET AL., APPELLANTS, V. JOSEPH H. MILES 
ET AL, APPELLEES.* 


Fitep Fespruary 9, 1905. No. 13,599. 


eS 


Law of Case. The decision cf a law question by this court upon 
the first appeal of a cause will ordinarily be adhered to upon 
a second appeal as the law of the case. No exception to this 
rule will be made when the question so determined is one of 
practice, and the parties have been guided by such decision in 
the second trial of the case. 


2. New Trial. When a proceeding is begun in the county court, and 
appealed to the district court and there tried, an application for 
a new trial on the ground of newly discovered evidence can be 
made only in the district court. 


aa 


Appeal. Under the statute allowing appeals “in actions in equity,” 
any order or proceeding in such action that may be brought 
to this court for review may be brought by appeal. 


~ 


. New Trial. In an action in equity to vacate a judgment at law, 
the district court may grant a new trial for the same reasons 
and upon the same condition that it may in other equity causes. 


: Lrurrarion. In an action tried in the district court upon 
appeal from the county court, the time in which an application 
for a new trial may be filed runs from the date of the judgment 
of the district court. This is so though the action or proceeding 
is one of which the county court has exclusive original juris- 
diction, 


: DILIGENCE. To obtain a new trial on the ground of newly 
discovered evidence, it must be made to appear that the party 
applying has used due diligence to obtain the evidence and 
present the same at the trial. The pleadings and evidence 
in this case show such diligence. 


SHowine. In such application for a new trial, it must 
appear that the new evidence is of so controlling a nature as 
to probably change the result of the former trial. If the party 
applying for the new trial failed upon the former trial for want 
of sufficient proof of an essential fact which the new evidence 
strongly tends to prove, it sufficiently appears that such evidence 
would probably change the result. 


8. Lost Will: Parot Evinence. When a subsequent will is lost or 
cannot be produced, it is competent to prove by parol that it 
contained a clause revoking the former will. 


""* Rehearing denied. See opinions, pp. 205, 206, post, 


16 
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9. Destroyed Will: Evipence. Presumption. If a prior will is pro- 
posed for probate by a teneticiary thereof, whose testimony is 
that he found the will among the effects of the deceased, but 
did not find a laier one (\shich the evidence shows it would 
plainly be to his interest to dcstroy), it will not be presumed that 
the testator himself Gestroved the later will, and that in so 
doing it was his purpose and intention to revive the former one. 
The existence of a fact cannot be presumed from another fact 
which itself rests wholly on presumption. 


APPEAL from the district court for Richardson county: 
JOHN R. THOMPSON, JUDGE. Reversed with directions. 


John I. Webster, Smith P. Galt, Rearis & Reavis, [. J. 
Ringolsky and J. HW. Aticood, for appellants. — 


J. H. Broady, for appellant Samuel A. Miles. 


Clarence Gillespie, BH. Falloon, F. Alartin, J. W. De- 
reese and T. J. Mahoney, contra. 


SEDGWICK, J. 


After the death of Steven B. Miles, an instrument pur- 
porting to be his last will and testament was duly pre- 
sented to the county court of Richardson county, and, 
upon consideration of that court, was duly allowed as his 
last will. After the time for taking an appeal from this 
order of the probate court had elapsed, these appellants 
and others filed a petition in the county court to set aside 
the probate of the will, and asking for leave to present 
for probate an alleged later will of the decedent and for 
general equitable relief. Issue was joined upon this pe- 
tition and upon trial in the county court the action was 
dismissed. An appeal was taken to the district court, and, 
upon trial, judgment was there also rendered in favor of 
the defendants, the appellees here, and from that judg- 
ment an appeal was taken to this court. A motion was 
made in this court to dismiss the appeal on the ground 
that the action was not appealable and that this court had 
no jurisdiction of the action by appeal. This motion was 
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overruled. Williams v. Miles, 63 Neb. 859. Afterwards, 
upon final hearing in this court upon the merits of the 
controversy, the judgment of the district court was 
affirmed (Williams v. Miles, 68 Neb. 463), and a motion 
for rehearing therein was overruled. Waeliams v. Miles, 
68 Neb. 479. Before the action was disposed of in this 
court the appellants began this proceeding in the district 
court for Richardson county. It is a petition for a new 
trial on the ground of newly discovered evidence. Upon 
the trial of this action in the district court a judgment was 
rendered in favor of the appellees, and the appellants have 
again appealed to this court. A motion of the appellees 
to dismiss this appeal was overruled. No opinion was 
filed at the time and it seems proper to briefly state the 
reasons for that ruling: 

1. An able and exhaustive argument is made in the 
briefs that the original action brought in the county court 
to vacate the order admitting the will to probate is not an 
action in equity. It is urged that the county court is not 
given any general equity jurisdiction and that while it 
may exercise equitable powers incidentally, actions in 
equity within the meaning of the statute providing for 
_ appeals in equity cannot be brought in that court. It is 
also urged that the proceeding in the county court to va- 
cate the probate of the will was brought under subdivision 
4 of section 602 of the code, proceedings under that sec- 
tion being expressly made available in the county court 
in probate matters by section 610. The writer does not 
desire to express an opinion upon the merits of this con- 
tention when viewed in the light of an original question. 
The answer of appellants to this argument is that when 
the decision upon this application for a new trial was 
against them in the district court, and they were com- 
pelled to determine whether their remedy was by appeal 
to this court or by petition in error, they had before them 
the opinion of this court upon the former appeal, 63 Neb. 
859, and by that opinion it was decided that this is an 
action in equity and appealable to this court. They acted 
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upon that decision and again brought the case here by 
appeal. 

We think this is a complete answer to the argument of 
appellees on this point. If a decision of this court should 
ever become the law of the case, it should be upon a ques- 
tion of practice, when the parties to the litigation have 
acted upon that decision and guided their practice by it. 
It is established then as the law of this case that the pro- 
ceeding in the county court to vacate the probate of the 
will was an action in equity within the meaning of the 
statute allowing appeals to this court. 

2. The next ground for the motion was that the pro- 
ceeding was begun in the wrong court. The county court 
is by the constitution given original jurisdiction in all 
probate matters, and by statute it has exclusive original 
jurisdiction of the probate of wills. The statute, however, 
provides: “In all matters of probate jurisdiction, ap- 
peals shall be allowed from any final order, judgment, or 
decree of the county court to the district court.” Comp. 
St., ch. 20, sec. 42; Ann. St. 4823. Section 47 provides 
that when an appeal has been perfected in the district 
court “that court shall be possessed of the action, and 
shall proceed to hear, try, and determine the same, in like 
manner as upon appeals, brought upon the judgment of 
the same court in civil actions.” This removes the issues 
to the district court for final determination. The dis- 
trict court must “hear, try, and determine the same.” The 
evidence is taken and the cause tried without regard to 
the evidence in the lower court. The result, not the case 
itself, is certified back to the county court. After the dis- 
trict court becomes so possessed of the case, the county 
court will never have any further jurisdiction over the 
issues so removed. If there is another trial of the case 
it must be in the district court. There can be no doubt 
that the district court is the place to make application for 
such trial. It was determined by this court upon the first 
appeal that the action to set aside the probate of the will 
was a new action, equitable in its nature, and was prop- 
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erly begun in the county court and afterwards appeale? 
to the district court. There having been a trial thereof 
in the district court, that court and no other might grant 
a new trial. This proceeding for a new trial then was 
rightly brought in the district court. 

3. The third ground for the motion is stated in the brief 
as follows: “No appeal lies from the district court to this 
court for refusing an application made in the former court 
for a new trial to set aside a probated will on the ground 
of newly discovered evidence. The right to maintain this 
action, if at all, is given by section 318 of the code.” 

Risse v. Gasch, 43 Neb. 287, is relied upon. That was 
an ordinary contest of the probate of a will, appealed from 
the county court to the district court, and proceedings in 
error were prosecuted in this court to reverse the judg- 
ment of the district court. It was determined upon the 
former appeal, and has become the law of this case, as 
before pointed out, that this action, begun in the county 
court to set aside the probate of the will, was an action in 
equity and was properly tried as such in the district court 
upon appeal; so that the application for a new trial was 
an application in an action in equity. It is contended in 
the brief that an order denying an application for a new 
trial in an action in equity under section 6C2 of the code is 
not appealable but can.only be reviewed in this court upon 
proceedings in error. Browne v. Croft, 3 Neb. (Unof.) 
133, is cited for this doctrine, but upon rehearing of that 
case the doctrine was repudiated. 3 Neb. (Unof.) 134. 
It is there held that the appeal was properly dismissed 
because the order appealed from was not a final order; 
but Zler v. Darnell, 5 Neb. 192, and Morse & Co. v. Engle, 
26 Neb. 247, are cited and approved, and in those cases it 
is made plainly to appear that the proper construction of 
the statute is that such orders are appealable. Under our 
statute appeals are allowed “in actions in equity” and in 
such action any order or proceeding that may be brought 
to this court for review may be brought by appeal. 

4, It is urged that “there is no statutory authority for 
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granting another trial on a second petition to impeach a 
judgment.” By this it must be meant that when an action 
in equity is brought for the purpose of setting aside a 
default judgment obtained by fraud and this action in 
equity has been tried, there can be no new trial of this . 
equitable action on the ground of newly discovered evi- 
dence. To this proposition we cannot agree. If, as was 
held upon the former appeal, this action begun in the 
. county court to set aside the probate of the will was an 
action in equity, after it had been tried in the county 
court and appealed to the district court, and there tried, 
there can be no reason for refusing the district court juris- 
diction to entertain an application for a new trial that 
would not apply to any other trial and judgment in the 
district court. 

5. It is contended that, “as more than one year had 
elapsed since the county court first probated the Rulo will, 
an application for a new trial could not be made in the 
district court because the county court has exclusive and 
original jurisdiction in all probate matters.” This is but 
a repetition of the former grounds which have already 
been discussed. This application for a new trial was made 
within the statutory time after the judgment of the dis- 
trict court was rendered in the action which had been ap- 
pealed to that court, and in which a new trial was sought 
in the district court. 

For the foregoing reasons the motion to dismiss the 
appeal was overruled. 

Second. We are required by this appeal to review the 
whole proceedings, and determine whether these appel- 
lants were entitled to a new trial in the district court. 
The evidence upon the former trial in the district court 
as preserved in the bill of exceptions was received in 
evidence upon the hearing in that court of this applica- 
tion for a new trial. Several witnesses were examined and 
their evidence is also preserved in the bill of exceptions. 
The evidence is embraced in seven large volumes of type- 
written matter. The new evidence is, of course, to be con- 
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sidered with the issues, evidence and decree upon the 
former trial. Many of the questions disposed of upon the 
former appeal have been reargued at great length. Upon 
a reexamination of the former evidence we are satisfied 
with the conclusions of fact reached, and are content to 
regard the principles there announced as the law of the 
case. No further analysis of that evidence is demanded. 

1. It is contended that the petition and evidence do not 
show due diligence on the part of the appellants to dis- 
cover and avail themselves of the additional evidence 
which they now produce. It will be remembered that the 
will which has been admitted to probate by the decree 
already entered in this case was executed in 1888, and is 
known as the Rulo will. Upon the first hearing in the dis- 
trict court these appellants attempted to show that Mr. 
Miles had executed a will in 1897, which is called the St. 
Louis will, and was. alleged to have been executed at the 
St. James Hotel in St. Louis. There was evidence upon 
that trial, as is stated in the opinion upon the former ap- 
peal (68 Neb. 463, 475), tending to show the execution of 
this St. Louis will, and it is said in that opinion: 

“Without going over the details, we may say that the 
evidence produces a strong conviction that a will of some 
sort was made at St. Louis. There is not only the testi- 
mony of the two subscribing witnesses, but a very con- 
siderable mass of circumstantial evidence. Moreover, the 
declarations of the testator are well authenticated and 
circumstantial.” F 

In the application for a new trial it was alleged that the 
plaintitfs had learned that one Paul T. Gadsen, at that 
time a lawyer practicing in St. Louis, had prepared the St. 
Louis will for Mr. Miles, and upon the hearing the evi- 
dence consisted mainly of the testimony of the said Gad- 
sen and the testimony of other witnesses which was intro- 
duced for the purpose of corroborating him. It is insisted 
that it does not appear that the plaintiffs used due dili- 
gence in discovering the whereabouts of the witness Gad- 
sen and in endeavoring to procure his testimony upon the 
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trial of the case. The witnesses who testified to the execu- 
tion of the will were not able to give the name of the 
lawyer who prepared it. They testified that they were 
called to the room where Mr. Miles was with this lawyer, 
who was a stranger to them, and that they made no in- 
quiry as to his name. The appellants caused notices to 
be published in the St. Louis papers and sent notices ask- 
ing for information to the members of the St. Louis bar 
generally and obtained no response. Soon after the first 
trial in the district court Thomas L. Cannon, a citizen 
of St. Louis, having seen some of the articles in the press 
in regard to the trial informed Judge Galt, who was an 
acquaintance of his and who was also one of the attorneys 
for appellants, that in the year 1897 Paul T. Gadsen was 
practicing law in the city of St. Louis, and occupied a 
room in Mr. Cannon’s house, and that during that year 
Gadsen had talked to him about writing a will for an old 
gentlemen from Nebraska, and also informed Judge Galt 
that Gadsen had afterwards left the city of St. Louis and 
had gone to Mexico, and referred Judge Galt to a former 
partner of Mr. Gadsen’s for his address. Judge Galt ap- 
pears to have promptly ascertained that Gadsen had gone 
to the city of Mexico, and obtained what purported to be 
his address in that city, and addressed a letter to him to 
obtain further information, but it appears that Gadsen had 
left the city of Mexico and did not answer Judge Galt’s 
letter; and afterwards upon further inquiries, Judge Galt 
received what then seemed to be reliable information that 
Gadsen had been very sick, and that it was reported among 
his acquaintances in St. Louis that he was dead. Judge 
Galt testifies that he made, as far as he could, inquiries 
that would lead to finding Mr. Gadsen, and was led to and 
did believe that he was dead, and so made no further in- 
quiries. A short time afterwards it was learned that 
Gadsen was living, and steps were immediately taken to 
ascertain his whereabouts, and he was soon thereafter pro- 
cured to make an affidavit stating his knowledge in regard 
to the execution of the will, in which he testified that he 
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drew the will for Mv. Miles, and that he was present at its 
execution, and gives a synopsis of the contents of the will. 
There is other evidence bearing upon this question of the 
diligence of the appellants in procuring this evidence, and 
without going into further detail it is sufficient to say 
that it impresses us as amply sufficient upon that point. 

2. In considering whether the evidence is sufficient to 
require the granting of a new trial, it must be borne in 
mind that the rule is established in this state that the 
“legitimate effect of the new evidence” must be such as to 
require a different decision from that which it is sought to 
set aside. The inquiry is not whether, taking the newly 
discovered evidence in connection with that produced on 
the trial, a different decision might be rendered, but 
whether the whole evidence, taken together, would require 
a different decision. Omaha, NV. & B. H.R. Co. v. O’Don- 
nell, 24 Neb. 753. It must be “of so controlling a nature 
as to probably change the verdict.” LilNe v. State, 72 
Neb. 228. It has already been pointed out that it was con- 
sidered upon the first appeal that the evidence then before 
us produced “a strong conviction that a will of some sort 
was made at St. Louis.” Upon the hearing of this applica- 
tion for a new trial the district court found that “there 
was a will made by *tephen B. Miles, deceased, in 1897, at 
St. Louis.” The witness Paul T. Gadsen positively testi- 
fies to this fact. He also states quite definitely the con- 
tents of the will. The character of this witness and the 
reliance to be placed upon his testimony will be again re- 
ferred to. It is sufficient now to say that we consider the 
whole evidence amply supports this finding of the trial 
court. ; 

3. It was considered upon the former appeal that the 
evidence then presented was not sufficient to show that 
the St. Louis will contained a revocatory clause. The 
witness Gadsen upon this last hearing testified positively 
that such a clause was inserted in the will. He says that 
Mr. Miles asked him if it was necessary to have such a 
clause in order to revoke the former will, and that he him- 
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self was of the opinion that such clause was not necessary, 
and so informed Mr. Miles, but afterwards he (Gadsen) 
mentioned the matter to Judge Wind, whose office was 
with Mr. Gadsen, and Judge Wind advised him that such 
clause should be inserted in the will if it was desired to 
revoke the former will, and that after considering and 
studying the matter, Mr. Miles insisting that the clause 
should be inserted, he inserted the clause. He says that 
it was in substance, “I declare this will to be in revocation 
of all previous wills and testaments I have made.” It was 
determined upon the former appeal that when a Jater will 
is lost or cannot be produced, it is competent to show by 
parol evidence that it contained a revocatory clause. It is 
insisted that the only evidence in this record upon this 
point is the evidence of the witness Paul T. Gadsen, and 
that his evidence is shown by the record to be so unreliable 
that it is not sufficient for the purpose of establishing this 
fact. Mr. Gadsen appears to come from a distinguished 
family of that name in South Carolina. He is the son of 
a clergyman. He was a graduate of a southern university 
and took a course of legal studies from which he graduated 
in 1893, and having pursued his studies for another year, 
he entered upon the practice of his profession in the city 
of St. Louis in the early part of the year 1895. He seems 
to have been in some way associated with Judge Wind, 
who was a lawyer with an established practice, but Mr. 
Gadsen does not appear to have been a man of fixed busi- 
ness habits, nor to have acquired a very extensive law 
practice. He left St. Louis in 1898. At this time he ap- 
pears to have been assignee of an assigned estate, and he 
so managed the business that he was superseded by an- 
other assignee who subsequently recovered a judgment 
against Mr. Gadsen and his sureties as assignee. While in 
St. Louis he was employed by the city, and one witness 
testifies that he was worthless in the office, and was lazy 
and unreliable; that what he did “could not be relied upon, 
and had to be done over.” On the other hand his personal 
honor and honesty are established by many witnesses 
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whose evidence cannot be doubted. The preparation of 
the will in question appears to have been the first impor- 
tant business of that character that was ever intrusted to 
his care. His conduct in regard to it may not have been 
characterized with the dignity and care which business of 
that character usually inspires in the practiced lawyer. 
His detailed statements of the contents of the will are not 
of sufficient character and consistency to justify a probate 
court in relying upon them to establish for probate the 
contents of a lost will. But we find nothing in the record 
to indicate that his evidence is corrupted with perjury, or 
that he, as a witness, was inspired with a desire to deceive 
the court. It is said that it is incredible that a man with 
the habits and business experience of Mr. Miles would go 
to an unknown young lawyer, an utter stranger to him, 
for the transaction of such important business, but busi- 
ness men do not always appreciate the importance of high 
professional skill and experience in the preparation of 
wills. The conduct of Mr. Miles in this instance was not 
more singular than in other instances disclosed in the evi- 
dence. If the evidence of the proponent of the Rulo will 
is to be believed, this testator, ten years after the execution 
of that will which disposed of more than a million dollars 
worth of property, was keeping it with worthless papers 
and soiled clothing in an old “satchel” which he was ac- 
customed to carry with him. The testimony of Judge 
Wind corroborates Mr. Gadsen’s testimony upon his state- 
ment that the will contained a revocatory clause. The evi- 
dence of this witness has every mark of reliability. He 
says that about the noon hour when he was alone in the 
office “the telephone rang, and I answered it. Some one 
asked for Mr. Gadsen; I answered that he was not in, and 
then asked if they desired to leave any word for him. I 
was then requested to leave word for Mr. Gadsen to come 
to the St. James Hotel as soon as he came back.” Soon 
afterwards a gentleman called at the office. Judge Wind 
says: “The gentleman handed me a card or gave me the 
name of Miles and said please tell Gadsen to come to the 
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St. James Hotel as soon as he comes in.” He says that 
about this time, and in connection with this transaction, 
Gadsen questioned him in regard to the necessity of a 
revocatory clause in a will and that he told Gadsen “by all 
means to put in a revocatory clause in every will, particu- 
larly if you have any knowledge of a will having been 
written before that time.” And that his understanding 
from Gadsen at the time was that the revocatory clause 
was inserted in the will. The evidence of this witness and 
other corroborative evidence in the record tending to show 
that the will prepared by Mr. Gadsen contained the revoca- 
tory clause, is wholly uncontradicted. We think that it 
is shown by a strong preponderance of the whole evidence 
that the St. Louis will in express language revoked the 
former will. 

4, The trial judge in his findings said: “But if we con- 
sider the St. Louis will revoked the Rulo will by implica- 
tion or otherwise, then the question of the revivor of the 
1888 will comes up for our consideration.” On this point 
the decision of the trial court was made to turn. This 
appears to be a question of law and we think it has been 
incorrectly determined by the trial court. It will be re- 
membered that the will which Joseph H. Miles presented 
to the county court for probate made him the principal 
beneficiary. He testifies that after having searched ex- 
haustively he finally found the Rulo will in his father’s 
satchel in the room at the hotel where he died, and that he 
found no other will there. It is insisted that this raises 
the presumption that the deceased destroyed the St. Louis 
will, and that from this presumption another presumption 
arises that in doing so he intended to revive the Rulo will. 
There is some-conflict in the authorities in regard to the 
effect of the destruction of a later will. It has in some 
cases been held that upon proof that the testator destroyed 
the later will which contained a revocatory clause, the 
presumption will arise that he intended thereby to revive 
the former will. It is doubtful whether in these cases it is 
intended to declare the rule that by the mere fact of the’ 
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destruction of the later will by the testator, and without 
other evidence to be derived from surrounding circum- 
stances and his proved declarations, the former will is 
revived. We have no hesitancy in saying that no such 
principle can be invoked in a case like this where the one 
principally benefited by the former will brings that will 
forward, claiming that he has found it under such extra- 
ordinary circumstances, and denying that he has found 
with it the later will which it would be so much in his in- 
terest to suppress. If the presumption could arise from 
such circumstances that the testator had destroyed the 
later will, it would not follow that from that presumption 
we must raise the further presumption that in so destroy- 
ing it he intended to revive the former will. We think the 
true principle of law is announced upon the decision of 
the former appeal, and that the present is a very strong 
case for its application. This evidence showing that the 
Rulo will was revoked by the subsequent will, there being 
no evidence from which it can be found that the former 
will was revived, would require the rejection of the Rulo 
will. 

The decree of the district court refusing a new trial is 
therefore reversed and the cause remanded, with instruc- 
tions to grant a new trial as prayed. 

REVERSED 


The following opinion on motion for rehearing was 
filed October 19, 1905. Rehearing denied: 


PER CURIAM. 


In this case the appellees have filed a motion for rehear- 
ing, principally upon the ground that the newly discovered 
cvidence offered is not sufficient to justify this court in 
reversing the ruling of the lower court by which a new 
trial in that court was refused. This motion is supported 
by an exhaustive and able brief which reviews the main 
features of the whole case. We have studied this brief and 
the parts of the record to which it refers with great inter- 
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est. Manifestly the whole record, including the evidence 
offered upon the application for a new trial in this court, 
presents issues of fact which are peculiarly within the 
province of a jury to try, and upon this reexamination of 
the case we are entirely satisfied that the additional evi- 
dence offered in the district conrt upon this application 
for a new trial is of such a character that the interests of 
justice demand that the whole evidence together be sub- 
mitted for a determination of the issues presented. Upon 
the evidence as it now is in this record, it would be the 
duty of the district court to set aside its former judgment 
upon the probate of the will, and the orders of the county 
court in that regard, and retry the whole case presented 
by the proponents and contestants of both of the alleged 
wills respectively. The language used in the former opin- 
ions of this court, commenting upon the evidence of the 
various witnesses, was used with reference to the questions 
presented in this court only, and was not a discussion of 
the weight that should be given to this evidence upon a 
new trial of this case. The court will apply the law of the 
case so far as it has been determined by this court, but the 
discussion of the evidence here will not restrict the trial 
court in its examination and submission of the questions 
of fact. 
The motion for rehearing is 
OVERRULED. 


The following opinion on motion to modify opinion on 
rehearing was filed February 8, 1906. J/otion overruled: 


SEDGWICK, C. J. 


The plaintiff has filed a motion to modify the language 
used in the memorandum upon the order overruling the 
motion for rehearing. In the brief and argument thereon 
it was contended that the language would admit of the 
construction that the district court could not take further 
evidence before setting aside the order of the county court 
appealed from and all proceedings in the district court 
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thereon. This was not the idea intended. What was 
meant was that, if the evidence introduced before the dis- 
trict court upon the new trial which has been ordered 
should be the same as it now is in this court, it would be 
sufficient to require the district court to reverse the order 
of the county court in refusing to set aside the probate of 
the Rulo will. When the county court refused to vacate 
the default judgment probating the Rulo will, and an ap- 
peal to the district court was taken from this order of the 
county court, what did that appeal remove to the district 
court? If the district court had decided it as the appel- 
lants wished, what would the district court have dont 
next? Would it have certified back to the county court 
that the order of that court refusing to vacate the probate 
of the will was set aside and direct: the county court to 
proceed to retry the question on the probate of the will, or 
would the district court have retained the whole matter, 
and proceeded to the trial of the will contest itself? If it 
did proceed to the trial of the will contest itself, of course 
it would have to investigate the question of the St. Louis 
will, because, if a subsequent will was made in St. Louis 
which operated to revoke the Rulo will, that would require 
the court to reject the Rulo will. Now, if the case had 
proceeded thus far, would the district court then proceed 
to consider whether the St. Louis will should be estab- 
lished and admitted to probate, or would it remit that 
question to the county court for trial—a question which 
it had itself already tried and determined? 

The per curiam memorandum goes upon the theory that, 
when the first appeal was taken to the district court, it 
removed the whole controversy in regard to whether the 
estate was testate or intestate, so that the district court 
then had jurisdiction of the whole matter. Our view of 
the matter was that, as a new trial had been ordered, if 
upon that new trial the evidence should turn out to be the 
game as it is in this record, it would be the duty of the 
‘district court to decide that the county court was wrong 
in refusing to vacate the probating of the will, and; having 
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decided that, it would be the duty of the court, of course, 
to declare the probate of the will by the county court va- 
cated, and that then the district court would not remit 
the case to the county court, but would itself try the ques- 
tion as to whether the Rulo will should be established as 
the will of the deceased, and in trying that question would 
necessarily try also the force and effect of the St. Louis 
will. This would require the court to determine which 
will, if either, should be admitted to probate, so that this 
trial before the district court would be a trial of all the 
issues presented, and the parties would be entitled to a 
jury. 

In the argument upon the motion we were led to believe 
that there may be some doubt about the practice so indi- 
cated, but in view.of the prior holdings in this case, and 
the condition of the record, we conclude that our former 
memorandum, as here explained, indicates the correct 
practice. 


JOHN JUNOD ET AL. V. STATE OF NEBRASKA. 
Firep Fresruary 9, 1905. No. 13,039. 


1. Evidence examined, and found to be sufficient to connect the ac 
cused persons with the commission of the crime charged against 
them, and sustain the verdict and judgment of the district 
court. 

2. Larceny. Wire fastened to posts for the purpose of fencing a part 
of the public domain for temporary use as a summer pasture 
for live stock is personal property; and one who cuts or tears 
it from the posts and carries it away with larcenous intent, 
without the consent of the owner, may be convicted of larceny. 


3. Instruction: ReasonaBLe Dovusr. Instruction defining a reasonable 
doubt identical in form and substance with the one criticised 
in Mays v. State, 72 Neb. 723, is not approved, but we cannot 
reverse the judgment solely because it was given. 


: Review. Error cannot be predicated on a single sentence 
or clause of the court’s instructions. If, when read in full and 
considered together as a whole, they state the law applicable to 
the case correctly, and are not prejudicial to the rights of the 
accused, such assignments of error will be disregarded. 
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5. Sentence. A sentence of five years in the state penitentiary for 
stealing property of the value of $40, under the circumstances 
disclosed by the record in this case, is excessive, and for that 
reason is reduced to two years and six months, and the judgment 
of the district court, as thus modified, is affirmed. 


Error to the district court for Cherry county: JAMES J. 
HARRINGTON, JUDGE. Judgment modified. 


E. D. Clark and Hamer & Hamer, for plaintiffs in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


BARNES, J. 


An information was filed in the district court for Cherry 
county during the November, 1902, term thereof, against 
John Junod, Harry Junod and Thomas J. Nelson, charg- 
ing them with the crime of grand larceny. After a plea of 
not guilty, Nelson demanded a separate trial, and the 
Junods making no such demand were tried together and 
found guilty, as charged in the information. The value of 
the property stolen was fixed by the verdict of the jury at 
$40. From a sentence of five years each in the peniten- 
tiary, they bring the case here by a petition in error. The 
property stolen was a quantity of wire owned by one David 
A. Hancock, and the evidence shows that it was taken from 
a fence which inclosed a pasture situated on the public 
domain which Hancock used as a summer pasture for his 
stock. 

The plaintiffs herein contend, first, that the evidence is 
not sufficient to sustain the verdict, because it does not 
connect them with the commission of the crime. The 
record discloses that the stolen wire was found in their 
possession ; that it was pointed out to the owner by Harry 
Junod, and the place where it was joined onto other wire, 
thus making a fence which inclosed his pasture, was desig- 
nated by him. When asked how he came by the wire, he 
stated to ae and the officers and other persons pres- 
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ent that he bought it from a man, whose name and place 
of residence he refused to disclose. When John Junod was 
arrested he claimed to have purchased the wire from one 
Bowers, and said he gave it to his brother Harry. Bowers 
was produced as a witness for the state, and testified that 
he never saw the wire in question and never sold it to 
John Junod, or any other person. Other incriminating 
facts and circumstances were shown which seem to clearly 
establish the fact that the plaintiffs were the identical 
persons who stole the wire, and so we conclude that the 
verdict is amply sustained by the evidence. 

Plaintiffs’ second contention, and the one on which they 
lay the most stress, is that the property in question was a 
fixture to real estate, and for that reason was not the sub- 
ject of larceny. It was described in the information as 
follows: “Ten thousand pounds of wire, of the value of 
$300, the personal property of David A. Hancock.” The 
evidence in support of the charge discloses that one Ander- 
son was the owner of a ranch in Cherry county, Nebraska, 
consisting of what was called the “Dewey Lake Ranch, and 
the Niobrara Pasture” ; that on the 27th day of July, 1901, 
he sold the property to the prosecuting witness, David A. 
Hancock. The Niobrara pasture appears to have been a 
tract of government land inclosed. by a temporary post and 
wire fence constructed by Anderson, and for which he gave 
Hancock a bill of sale when he conveyed the other ranch 
property to him. The evidence shows that the wire in 
question was torn or cut from the posts surrounding the 
pasture above described, was wound up on home-made 
spools, and then hauled away in wagons to the premises of 
Harry Junod, where it was afterwards found and identi- 
fied. 

It is true that the old common law rule with respect to - 
the crime of larceny was, that where the article taken was 
in fact and in law a fixture to real estate, to constitute 
that crime the severance and asportation must be separate 
and distinct acts. Authorities can be found which hold 
that at least a day must elapse between the acts of sever- 
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ance and asportation. In other words, that during the day 
of severance the property stolen retains the character of 
real estate, but on the following day it becomes converted 
into personal property, and, if then carried away without 
the consent of the owner, such asportation is larceny. 
These fine technical distinctions and absurd sophistries 
are repugnant to our conceptions of justice, and the courts 
of most states have discarded them; while those which in 
a measure retain them have confined the rule within the 
most narrow limits. Undoubtedly the modern and true 
rule is that he who by his wrongful acts converts a fixture 
into personal property, and then with larcenous inteni 
forthwith carries it away without the consent of the owncr, 
may be rightfully convicted of larceny. In Jackson v. 
State, 11 Ohio St. 104, it was said: 

“The rule of the common law, that things savoring of 
the realty are not the subjects of larceny, only applies to 
things issuing out of or growing upon the lands, and such 
as ‘adhere’ to the freehold, but not to personal chattels 
which are only constructively annexed thereto.” 

In the body of the opinion in that case we find the fol- 
lowing language: 

“The wrongful severance does not destroy the title nor 
the constructive possession of the owner; it is still his 
property in its altered condition, and its felonious asporta- 
tion, though immediate, would seem to be as much a 
felonious taking of the personal property of another from 
his possession and without his consent, as if the wrong- 
doer had severed it on one day and removed it the next. 
In every case there is necessarily a point of time between 
its severance and its asportation, and, upon principle, we 
can see no difference between one instant of time and a 
period of twenty-four hours, for in that interval, brief as 
it may be, ‘the property lodgeth in the right owner as a 
chattel,’ and a felonious taking thereof should be larceny.” 

Again, it would seem from the evidence that the wire 
in question never became a fixture to or a part of the 
realty, but at all times retained its original nature as a 
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personal chattel. It was such in its originally manufac- 
‘tured condition, and it seems clear that it was never in- 
tended to affix it or make it a permanent part of the land 
inclosed as a temporary pasture. Anderson never in- 
tended to make this fence a permanent part of the public 
domain, or in other words, a permanent accession to the 
freehold. He intended to use the government’s land as a 
pasture as long as he was unmolested and permitted to 
do so, and then remove the fence. This is clearly shown 
by his treatment of it as a chattel, and the conveyance of 
it to Hancock by an ordinary bill of sale. So the stolen 
wire never became a fixture to the real estate, but always 
remained personal property, and therefore was at all times 
the subject of larceny. 

It is further contended that the court erred in giving 
certain of his instructions to the jury, and several assign- 
mnents of error are presented in support of this contention. . 
The last of these will be considered first, because it is the 
one most strenuously argued. It relates to that paragraph 
of the instructions by which the court attempted to define 
a reasonable doubt. We will not quote the instruction, for 
it is a copy of the one given in Willis v. State, 43 Neb. 102; 
Barney v. State, 49 Neb. 515, and Mays v. State, 72 Neb. 
723. We have heretofore steadily refused to reverse a 
judgment of conviction solely because of this instruction, 
and we still refuse to do so. We decline to approve of it, 
however, because it is doubtful if any attempt by a trial 
court to give a technical or extended definition of a rea- 
sonable doubt can accomplish any good result. In the 
case of United States v. Hopkins, 26 Fed. 443, Dick, J., 
said: 

“The inherent imperfection of language renders it im- 
possible to define in exact express terms the nature of a 
reasonable doubt. It arises from a mental operation, and 
exists in the mind when the judgment is not fully satisfied 
as to the truth of a criminal charge, or the occurrence of a 
particular event, or the existence of a thing. It is a mat- 
ter that must be determined by a jury, acting under the 
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obligations of their oaths and their sense of right and 
duty.” 

It is also claimed that the court erred in giving other 
instructions, but in order to sustain this contention coun- 
sel quote certain sentences or clauses contained in some 
of the paragraphs of the charge, and thus attempt to 
predicate error. The rule is, that each paragraph of the 
charge must be read in full, and the instructions thus read 
should be considered together. When so read and con- 
sidered, if the charge, as a whole, is a correct statement of 
the law, criticisms of the kind above described will be dis- 
regarded. 

A careful reading of all of the instructions given in this 
case discloses that, as a whole, they are correct. And the 
rights of the accused persons could not have been preju- 
diced thereby. 

We have been impressed, however, from an examination 
of the record in this case, with the thought that the sen- 
tence imposed upon the plaintiffs in error herein was ex- - 
cessive. The value of the property stolen was found by 
the jury to be only $40. If it had been found to be less 
than $35, the plaintiffs could have only been fined in a 
sum not exceeding $100, or imprisoned in the county jail 
for a time not exceeding thirty days. But because the 
value of the property was $40 instead of less than $35, the 
plaintiffs were each sentenced to imprisonment in the 
penitentiary of this state for a period of five years. This 
sentence is so disproportionate to.the nature of the crime 
of which the plaintiffs were convicted that it shocks one’s 
sense of fairness and justice. We are convinced that we 
should exercise the power given us by section 509@ of the 
criminal code, and reduce the sentence in this cage to the 
period of two years and six months, which is accordingly 
done. 

Finding no reversible error in the record, the judgment 
of the trial court, as modified above, is hereby affirmed. 


JUDGMENT ACCORDINGLY. 
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LINCOLN SUPPLY COMPANY V. JOHNSON H. GRAVES, 
Friep Fesruary 9, 1905. No. 13,394, 


1. Evidence of Value, A husband and wife are competent to express 
an opinion as witnesses concerning the value of their own 
household furniture. 


2. Evidence: Revrew. An insufficient objection to the competency of 
a witness cannot be availed of as an objection to the competency 
or relevancy of his testimony. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Kirkpatrick & Hager, for plaintiff in error. 
Talbot & Allen, contra. 


AMES, C. 


This is an action for damages against a storage company 
for alleged injuries to household goods averred to have 
been occasioned by the negligence of the defendant while 
the property was in its possession as bailee for hire. There 
was a verdict and judgment for the plaintiff and the de- 
fendant prosecutes error. The principal witnesses for the 
plaintiff, who was a married man and the owner of the 
goods, were himself and his wife, who both testified to 
having purchased the articles and used them as household 
furniture, and to their cost price, and that they knew 
their condition and value at the time of the bailment and 
when they regained possession of them, and stated what 
in their opinion such values were. To each witness it was 
objected as follows: “To any testimony of the witness 

touching value for the reason that the witness has not 
qualified himself (herself) to testify as to the value of 
second-hand goods.” The objections were overruled and 
the rulings are severally assigned for error. We think 
there was no error. It would be strange indeed if a head 
of family and his wife should be held incompetent to ex- 
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press an opinion concerning the value of their own house- 
hold furniture. The degree of their competency and the 
weight of their testiniony being, of course, left to the de- 
termination of the jury as in other cases. 

The evidence as to values was conflicting, but the jury 
adopted the estimate of the plaintiffs, as they had a right 
to do, and this fact disposes of the remaining assiguinents 
of error, that the verdict is not sustained by the evidence, 
and that it is excessive and seems to have been given under 
the influence of passion and prejudice. There was con- 
siderable argument, both orally and by brief, in support of 
the contention that the evidence as to the cause of the 
injury and the time of its occurrence and amount of the 
damage is incompetent or irrelevant; but there is no as- 
signment in the petition in evror with respect to the com- 
petency or relevancy of evidence as distinguished from the 
competency of witnesses, and we therefore are not charged 
with the duty of considering the matter. 

No reversible error is assigned, and we recommend that 
the judgment of the district court be affirmed. 


Lerron and OLpHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


Juuia S. Bowgen v. LLoyD LYNN ET AL. 
Finep Fepruary 9, 1905. No. 13,696. 


Criminal Statute: ConsTRUCTION, Section 214. of the criminal code, as 
amended in 1887, which provides for the recovery by civil action 
of money lost at gambling, applies to such kinds or descriptions 
of gambling only as are mentioned in that section. 


Error to the district court for Adams county: Ep L. 
ADAMS, JUDGE. Affirmed. 
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John M. Ragan, for plaintiff in error. 
Tibbets Bros. & Morey, contra. 


AMES, C. 


The plaintiff sued to recover $90 paid by her to the 
defendants pursuant to an agreement executed by them 
as follows: 


“Series 6. No. 87. 
“The Tontine Investment Co. 
“Home Office, Hastings, Neb. 
“Diamond Contract. 


“Know all men by these presents, that if Julia S. 
Bowen, the holder hereof, shall first, well and truly, make 
each and all payments herein provided for to be made by 
her, at the time and in the manner herein specified, time, 
manner, and amount of payment, being of the essence 
hereof, The Tontine Investment Company, of Hastings, 
Nebraska, will sell and deliver to her, or her legal rep- 
resentatives, or assigns, a commercial, white, clear and 
perfect diamond of the weight of two carats, the same to 
be delivered, whenever, after full payment thereof, the 
contract shall be reached in the order of performance, 
herein provided. 

“The holder hereof duly promises and agrees to pay to 
the company, at its hoine office, in the city of Hastings, 
Nebraska, or to its authorized collector, the full sum of 
$90 in the following manner, to wit: $5 on delivery hereof, 
the receipt of which is hereby acknowledged, and $1.25 on 
the last day of each calendar week, following the date 
hereof, for sixty-eight consecutive weeks. 

“If she shall fail to pay any of said instalments within 
the week in which it is payable, the said delinquent instal- 
ments, together with the additional sum of 25 cents may 
be paid at any time before the end of the next succeeding 
calendar week. But if she shall fail or neglect to pay any 
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of said weekly instalments, at the time and in the manner 
herein provided, and shall continue in such default for 
more than one week, then, and in that event, this contract 
shall, because of such default, become and be wholly null 
and void, and all payments theretofore made hereon shall 
be forfeited. 

“The company shall employ $1 out of each peels in- 
stalment paid on this and similar contracts in the pur- 
chase and delivery of the diamonds required for the per- 
formance of such contracts, and may retain all other or 
further sums paid in hereon, for the purpose of defraying 
its expenses. 

“As often as there is paid to the company enough of 
said weekly instalments, so that the portion thereof, herein 
provided for such purpose, is sufficient to provide for the 
delivery of the diamond required to fulfil the contract 
next outstanding, and in force, in the order of its issue, at 
the rate of $95 per carat, which price the company is 
authorized to pay to or retain for the diamond delivered 
in the fulfilment thereof, such amount shall be so ap- 
plied; and the delivery of the diamond, as described in 
this contract, shall thereupon be made by the company. 

“This contract is transferable, but no transfer will be 
recognized by the company unless first registered by its 
secretary, for which a registration fee of $1 will be 
charged. 

“In witness whereof, The Tontine Investment Company 
has caused this contract to be signed by its president and 
secretary, and its corporate seal to be hereto attached this 
2d day of Deceniber, A. D. 1899. 

(Seal) “THE TONTINE INVESTMENT COMPANY, 
“By JOHN W. SINK, President. 
“LLoyD Lynn, Secretary.” 


That the transaction was gambling, we think, is too 
plain to admit of dispute. Gambling, according to the 
common use and understanding of that word, is a generic 
term, and includes within its meaning every act, game and 
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contrivance by which one intentionally exposes money or 
other value to the risk or hazard of loss by chance. 

A glance at the foregoing document discloses that by 
no possibility could more than half of the persons situated 
like the plaintiff receive anything in return for their pay- 
ments, and the number less than half who should do so, 
and who of them should be fortunate or otherwise, was 
contingent upon events impossible to be foreseen. But 
notwithstanding the essential identity of the many forms 
of gambling, there is, both in common speech and by the 
statute, a rough classification of them which serves for 
certain practical purposes, and we think that in this view 
the device under consideration is properly described as 
a lottery, which has been defined to be a scheme for the 
distribution of valuable prizes by chance. One of the 
differences between lotteries and more common forms of 
gambling is that the betting and the happening of the 
contingencies according to which the prizes are distrib- 
uted, both of which are common to all of them, are re- 
duced to sort of a mechanical system and are divorced 
from every form of present amusement, so that the par- 
ticipants are not necessarily at any time assembled, and it 
is possible to simulate some of the forms and solemnities 
of legitimate business. This, we take it, is the kind of 
offense defined and for which punishment is provided by 
section 224 of the criminal code, of which the following is 
a copy: 

“Tf any person shall open, set on foot, carry on, pro- 
mote, make, or draw, publicly or privately, any lottery, or 
scheme of chance, of any kind or description, by whatever 
name, style, or title the same may be denominated or 
known; or if any person shall by such ways and means 
expose or set to sale any house or houses, lands or real 
estate, or any goods or chattels, cash, or written evidences 
of debt, or certificates of claims, or anything or things of 
value whatever; every person so offending shall be fined 
in any sum not exceeding five hundred dollars, at the dis- 
cretion of the court.” 


VOL. 73] JANUARY TERM, 1905. 219 


Bowen vy. Lynn. 


But this section affords the losing party no civil remedy 
and this suit was accordingly brought, and is sought to be 
maintained, under the proviso of section 214, which sec- 
tion reads as follows: 

“Every person who shall play at any game whatever for 
any sum of money or other property of value, or shall bet 
any money or property upon any gaming table, bank, or 
device, prohibited by law, or at or upon any other gamb- 
ling device, or who shall bet upon any game played at or 
by means of any such gaming table, or gambling device, 
shall, upon conviction, be fined in any sum not less than 
one hundred dollars, and not exceeding three hundred dol- 
lars, or be imprisoned in the penitentiary not more than 
one year, and upon a second or any subsequent conviction 
shall be fined in any sum not less than three hun- 
dred dollars and not exceeding five hundred dollars, 
or be imprisoned in the penitentiary not more than 
two years; Provided, That if any person or persons who 
shall lose any property or money in a gambling house or 
other place, either at cards or by means of any other gamb- 
ling device or game of hazard of any kind, such person, 
the wife or guardian of such, his heirs, legal representa- 
tives, or creditors, shall have the right to recover the- 
money or the amount thereof, or the property or the value 
. thereof, in a civil action, and may sue each or all persons 

participating in the game, and may join the keeper of the 
gambling house or other place in the same action, who 
shall be jointly and severally liable for any money or prop- 
‘erty lost in any game or through any gambling device of 
any kind, and no title shall pass to said property or 
money, and in an action to recover the same no evidence 
shall be required as to the specific kind or denomination of 
money, but only as to the amount so lost.” 
The district court dismissed the action and the plaintiff 
prosecutes error. 

We are of opinion that the judgment should be affirmed. 

The proviso was added to the section by amendment in 
1887, and it may be inferred from that fact, as well as 
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from its own language, that the legislature intended to 
confine its operation to such forms of gambling as were 
previously particularly mentioned in the section. Indeed 
a separate classification of lotteries having previously been 
made, and continuing in existence, it may well be doubted 
if a further regulation of this latter offense would have 
been germane as an amendment of section 214. But at all 
events the proviso affords a civil remedy to such persons 
only as shall “lose any property or money in a gambling 
house or other place, either at cards or by means of any 
other gambling device or game of hazard.” Now it seems 
to us that this statute is aimed especially and almost 
exclusively at two things which are absent, or substan- 
tially so, from the record in the case at bar, namely, a 
gambling house or place and a game at cards or other de- 
vice or some game of hazard. In other words, what the 
legislature had prominently and principally in mind, in 
drafting this section, was the unlawful game or amuse- 
ment and the place where it should be carried on; while in 
section 224, that to which their attention was mainly di- 
rected, was the scheme of chance distribution without 
reference to amusement or local habitation, the former of 
which, in such enterprises, may be wholly absent and the 
latter difficult or impossible of discovery, or ambulatory 
or even non-existent. 

Mrs. Bowen bought her number inuch as she might have 
bought any other lottery ticket. The fact that she paid for 
it in instalments is an insignificant detail. She knew at 
the time of her purchase, or ought to have known, that 
whether she would ever derive any benefit from it, or 
whether she would lose her money, depended upon future 
contingencies which no one could foresee. Chief among 
them were how many holders of prior numbers would for- 
feit their claims, and how much in the aggregate they 
would pay in before doing so, and how many persons could 
be induced subsequently to participate, and how much 
they would contribute to the fund, and finally with what 
fidelity the persons in charge of the scheme should execute 
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their unlawful trust. But there was no “gambling house 
ur place,” no cards, dice, roulette wheels or other devices 
for playing games, no assemblage of participants in the 
scheme, no games or pastimes, and no amusement except 
for the recipients of the money. It was just a plain lot- 
tery. For these reasons we recommend that the judgment 
of the district court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED, 


W. A. GORDON y. STATE OF NEBRASKA. 
Fitzep FEeBruary 9, 1905. No, 13,821. 


Contempt. A court of record may not punish, as for a criminal con- 
tempt, summarily, without formal accusation or complaint, and 
without affording the accused a reasonable time to prepare his 
defense, except in those cases in which the judge is, while in 
exercise of his office, an actual witness of the alleged con- 
temptuous conduct, or, at least, of a substantial part thereof, 
so that he is not compelled to inform himself concerning it and 
of the circumstances of its commission by the testimony of wit- 
nesses. 


Error to the district court for Douglas county: Ep- 
MUND M. BARTLETT, JUDGE. Reversed and dismissed. 


C. #. Herring and B. F. Thomas, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


AMES, C. 5 


A suit in which the plaintiff in error was defendant was 
in progress of trial in the district court. The hearing of 
evidence had been concluded, the jury had retired to de- 
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liberate upon their verdict, and the judge had left the 
bench and gone into another room, when the defendant 
assaulted the plaintiff’s attorney in the court room. There 
had been no formal intermission of the session, and the 
judge, hearing of the incident, returned to the bench, ex- 
amined witnesses concerning the occurrence, and ren- 
dered a judgment punishing the defendant by fine and im- 
prisonment. The defendant objected and excepted because 
no formal information or accusation was made and filed 
against him, and because he was given no opportunity to 
prepare a defense. Thus arises the sole question presented 
by this petition in error. 

The code enacts that every court of record shall have 
power to punish, as for criminal contempt, various de- 
scriptions of conduct including that of which the defend- 
ant was found guilty; and section 670 is as follows: ‘“Con- 
tempts committed in the presence of the court may be pun- 
ished summarily; in other cases, the party, upon being 
brought before the court, shall be notified of the accusa- 
tion against him, and have a reasonable time to make his 
defense.” We think the latter clause of this section has 
reference to all cases in which the judge is not, while in 
the exercise of his office, an actual witness of the alleged 
contemptuous conduct, or at least of a substantial part 
thereof, and in which he is, therefore, compelled to inform 
himself concerning it and of the circumstances of its com- 
mission by the testimony of witnesses. Le Hane v. State, 
48 Neb. 105, and cases cited. 

For this reason, we recommend that the judgment be 
reversed and this proceeding dismissed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment be reversed and 
this proceeding dismissed. 

REVERSED AND DISMISSED, 
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FARMERS & MERCHANTS IRRIGATION COMPANY, APPELLANT, 
Vv. GOTHENBURG WATER Power & IRRIGATION CoM- 
PANY, APPELLEE. 


Firep Fepruary 9, 1905. No. 13,277. 


1. Irrigation: ExTension or Dircues. Before the enactment of the 
general irrigation law of 1895, after an appropriation of water 
to a beneficial use had been made, the appropriator had the right 
under section 5, chapter 98a. Compiled Statutes, 1903, to extend 
the ditch to places beyond where the first use was made. 


2. Application, Requisites of. Said section 5, however, must now ke 
construed together with the provisions of the general irrigation 
law of 1895, and persons or corporations claiming the right to 
extend the ditch or change the place of use of water, in their 
application to the board of irrigation for an adjudication of prior- 
ity, or for a permit tc change the place of use. must specify the 
lands which the new use of the water is designed to irrigate. 


AppEeaL from the district court for Dawson county: 
Homer M. SULLIVAN, Juver. Ieversed with directions. 


E. A. Cook, for appellant. 
E. 0. Calkins & H. V. Calkins, contra. 


LETTON, C. 


This is an appeal from the district court for Dawson 
county, Nebraska, from proceedings brought to determine 
the priority of appropriation of the Gothenburg Water 
Power & Irrigation Company to water from the Platte 
river. The Gothenburg Water Power & Irrigation Com- 
pany applied to the board of irrigation for an adjudication 
of the priority of its claim to an appropriation of 200 cubic 
feet of water a second from the Platte river in Lincoln 
county, and the Farmers & Merchants Irrigation Com- 
pany contested its right, taking the position that the Goth- 
enburg Company has no right to use any of the water for 
irrigation east of the village of Gothenburg, nor any right 
to use water once applied for power purposes for irriga- 
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tion. A hearing was had before the secretary of the state 
board, and an appeal was taken to the board of irrigation, 
and from the decision of the board an appeal was taken 
to the district court for Dawson county. 

It appears that in 1889 and 1890, under the former irri- 
gation law, an irrigating canal was constructed from a 
point in Lincoln county to the vicinity of the village of 
Gothenburg, Dawson county, a distance of about ten miles, 
by the Gothenburg Canal Company, which was afterwards 
succeeded by the Gothenburg Water Power & Irrigation 
Company, hereinafter called the defendant. In the notice 
_of appropriation it was set forth that the water was to be 
diverted for the purposes of irrigation and agriculture, for 
the manufacture of ice, and for the furnishing of power 
and also for other useful and beneficial purposes, includ- 
ing therein the right of storage thereof in basins, lakes 
or reservoirs; that the place or places of intended use 
thereof should be on and along the line of the canal here- 
inafter mentioned; that the means by which said water 
should be diverted shall be an open ditch or canal, com- 
mencing at the point aforesaid on the Platte river, and 
running and extending from there through Lincoln and 
Dawson counties in the state of Nebraska in a south- 
easterly direction for a distance of about ten miles to a 
point in or near the village of Gothenburg in said county 
of Dawson. 

The canal company completed its ditch under this notice 
of appropriation and turned the water into a lake or reser- 
voir near Gothenburg. The water was used for irrigation 
along the line of the canal, and for power purposes at 
Gothenburg, the waste water escaping from the flume 
flowing toward the south into the Patte river. On the 
26th day of June, 1894, the Farmers & Merchants Irriga- 
tion Company, hereinafter named the plaintiff, made an 
appropriation of the waters of the Platte river, the point 
of diversion being south and east of the point where the 
waste water from the Gothenburg canal, after being used 
for power, escaped into the Platte river, and below that 


VOL. 73] JANUARY TERM, 1905. 225 


Farmers & Merchants Irrigation Co. vy. Gothenburg Water Power & Irrig. Co. 


point on the river. After this appropriation was made by 
the plaintiff, the defendant extended its ditch and laterals 
east from the lake with the capacity to irrigate 17,000 
acres of land, and since said time has been using the water 
on this land in such a manner that none of it escapes into 
the Platte river above the point of diversion of the plain- 
tiff’s ditch, thereby depriving the plaintiff of the use of 
the waters which formerly flowed through the waste way 
into the river. 

The contention of the plaintiff in substance is, that since 
the notice of appropriation made by the Gothenburg Canal 
Company specified that the place or places of intended use 
thereof should be on and along the line of the proposed 
canal, and since the length of the canal and the place of its 
termination are specifically mentioned, therefore, the de- 
fendant acquired no right to use the water beyond the 
specified terminus north of Gothenburg. That other per- 
sons examining the notice of appropriation had the right 
to govern themselves by the notice, and that no use of 
water outside or beyond the line of the canal therein 
specified is allowable to the defendant. On September 22, 
1894, the Gothenburg Canal Company made an additional 
appropriation of 80,000 cubic inches of water, which ap- 
propriation was subsequent to that of the plaintiff. The 
plaintiff contends that the only right that the defendant 
now has to use water east of the Gothenburg lake is de- 
rived by virtue of this appropriation. 

The defendant claims that under the law governing the 
use of water as applied in the states and territories 
wherein the law of appropriation prevails, it has the 
right to change the use of the water it had actually ap- 
propriated, from power purposes to irrigation purposes, 
if it so desire. That the use of the water for irrigation 
is as beneficial as the use of it for power. It further 
claims, that the question is settled in this state by reason 
of section 5, chapter 93a, Compiled Statutes, 1903 (Ann. 
St. 6751), which provides: “The person, company, or 
i aut entitled to the usemay * * * extend the 

1 
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ditch, flume, or aqueduct by which the diversion is made 
to places beyond that where the first use was made.” 

It will be observed that all the appropriations under 
which both parties claim were made before the irrigation 
law of 1895 took effect, and that their rights having be- 
come vested before the enactment of the saine, its pro- 
visions are only applicable in so far as it determines 
priorities and in so far as it provides for the adininistra- 
tion of water rights. 

It appears froin the evidence that previous to 1894 the 
Gothenburg Canal Company had actually constructed its 
canal and diverted from the river the full amount of 200 
cubic feet of water per second; that this water was con- 
veyed to a lake lying north of the town of Gothenburg; 
that the company constructed pen stocks at the lake and 
conveyed the water to water-wheels for the purpose of 
venerating power for lighting and manufacturing pur- 
poses and that from thence the waste water escaped to 
the Platte river above the point of diversion from plain- 
tiff’s canal. In 1894 a great demand arising for water for 
irrigation, in May of that year, before plaintiff’s ap- 
propriation was made, the defendant constructed small 
ditches lying eastward and southeastward from the lake, 
and after plaintiff's appropriation had been made, one of 
these ditches was enlarged and cxtended for nearly 
twenty miles. Although these ditches were extended so 
as to carry the water beyond the lake, still no greater 
amount of water was diverted from the Platte river than 
had originally been appropriated. This question has 
often arisen in other localities especially in relation to 
the use of water for mining purposes. It often occurs in 
placer mining that the deposits of gold at the point to 
which the water was first conveyed have become exhausted, 
and it becomes necessary for the owners of the ditches 
and flumes to change the place of use of the water to 
another point where the gravel has not been worked. It 
would indeed be a harsh rule to hold that after appro- 
priating water and after conveying it, it may be for many 
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miles, and at a great expense, the appropriator should not 
be allowed to put it to a beneficial use at some other point 
than that to which it was first conveyed, if he can no 
longer make a useful application of it at the first loca- 
tion. It has been the uniform rule to allow appropria- 
tors of water after it has been actually taken and applied 
to some beneficial purpose to change the place or charac- 
ter of its use. Macris v. Bicknell, T Cal. 262, 68 Am. Dec. 
257; Davis v. Gale, 32 Cal. 26; Woolman v. Garringer, 1 
Mont. 5385; Wimer v. Simmons, 27 Ore. 1, 39 Pac. 6, 50 
Am. St. Rep. 685. The appropriation having actually 
been made by the defendant, it acquired the right to use 
the water thus actually appropriated, either for the pur- 
pose for which it was first taken or for any other useful 
or beneficial purposes within the objects claimed in its 
notice of appropriation. There is no evidence that by 
reason of the extension of the defendant’s ditch any 
greater amount of water than 200 cnbic feet per second is 
diverted, and as long as the defendant takes no more 
water by reason of the longer ditches than it had taken 
previously, and actually applies it all to a beneficial use, 
the plaintiff cannot complain. 

Aside from these considerations the statute, we think, 
settles this question. In our opinion the section quoted 
is merely declaratory of the law as it existed before its 
enactment. Unless the statute applies to this case it is 
of no force, for a plainer case for its operation could 
hardly exist. 

Under the law existing in 1894 the defendant had the 
right to extend its ditch and change the use of the water 
so as to use it all for irrigation purposes instead of for 
power if it so desired, and therefore the holding of the 
board of irrigation and the district court that it had a 
prior right to the use of the whole 200 inches of water is 
correct. But since the irrigation law of 1895 has been 
enacted, under its provisions by which the water must 
be attached to the land, it is incumbent upon the defend- 
ant clearly to specify in its application the identical lands 
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upon which the water has been applied. The section of 
the statute allowing an extension of the ditch or a change 
of the place of use must be construed together with the 
provisions of the 1895 Jaw, and while a prior appropriator 
may change the place of use of water which had already 
been appropriated, it can only do so under the permis- 
sion and subject to the administrative control of the board 
of irrigation. 

Since the decree of the district court does not definitely 
point out the lands to which the beneficial use of the water 
applies, we recommend that its decision as to priorities 
be approved, but that the cause be reversed and remanded, 
with directions to ascertain and sct forth in the decree the 
specific lands to which the appropriation of the defend- 
ant attaches, and for such further proceedings as may be 
necessary to that end. 


By the Court: For the reasons stated in the foregoing 
opinion, the decision of the district court as to priorities 
is approved, and the cause reversed and remanded, with 
directions to ascertain and set forth in the decree the 
specific lands to which the appropriation of the defendant 
attaches, and for such further proceedings as may be 
necessary to that end. 


JUDGMENT ACCORDINGLY. 


WINFIELD S. Marrern v. Timorsy F. McCarray. 
Fitev Fesruary 9, 1905. No. 138,515. 


1. Bailment: Batmer’s Liapmity. When a bailment is reciprocally 
beneficial to both parties, the law requires ordinary diligence on 
the part of the bailee, and makes him responsible for negligence. | 


2, Contract: Consrrucrion. Contract examined, and held to require 
the defendant to use reasonable and ordinary care to care for, 
feed and protect the cattle specified therein, and to make him 
Mable for negligence. 
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3. Damages. “Just remuneration,” as used in the contract, means the 
remuneration which the plaintiff would be justly entitled to 
under the law for the loss of his cattle by the defendant’s neg- 
ligence, and this is the value of the cattle lost. 


4, Care Required. When a contract requires an agister to care for 
cattle “in all respects as he would for simiiar property of his 
own,” the legal presumption is that he would give his own cattle 
such care as an ordinarily prudent man would under like cir- 
cumstances, and this is the measure of the diligence required of 
him under the contract. 


5. Instructions: Review. Objections to instructions en masse will not 
be considered where any of those so complained of are correct. 


Error to the district court for Hamilton county: BBN- 
JAMIN F. Goop, Jupce. Affirmed. 


Stark & Grosvenor, for plaintiff in error. 


Hainer & Smith, contra. 


LeTron, C. 


This action was commenced in the district court for 
Hamilton county by the defendant in error, Timothy F. 
McCarthy, as plaintiff, against the plaintiff in error, Win- 
field S. Mattern, as defendant. The parties will be 
named hereinafter as they appeared in the district court. 
The action is for damages for breach of contract. The 
contract is as follows: 

“Agreement in Duplicate. This agreement made and 
entered into this 26th day of February, 1901, by and 
between W. 8S. Mattern, party of the first part, and T. F. 
MeCarthy, party of the second part, both of Hamilton 
county, Nebraska, Witnesseth: That said party of the first 
part, in consideration of the covenants and agreements of 
the said party of the second part hereinafter set forth, 
does by these presents, agree with said party of the second 
part, that he will pasture, feed, and care for forty-one 
(41) head of cattle, consisting of forty (40) cows and 
one (1) bull, and the increase thereof, all belonging to 
said party of the second part, caring for them in all re 
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spects as he would for similar property of his own, for a 
period of three (8) years beginning May 1, 1901, and 
that at the expiration of said three years he will deliver 
and return to the party of the second part all of said forty- 
one (41) head of cattle and one-half the increase thereof, 
and one-half the increase of such-increase. 

“In consideration of the performance of the above 
agreements upon the part of said party of the first part, 
the said party of the second part agrees to give to said 
party of the first part one-half the increase from said 
forty-one (41) head of cattle and one-half of the increase 
of such increase, said one-half of the increase to consist, 
in numbers, of one-half of the male and one-half of the 
female increase, a division of such increase and the giving 
thereof to the party of the first part of his share, to take 
place annually at the branding period, to wit, on or about 
the 1st of October. 

“It is expressly understood and agreed by the parties 
hereto that in case of the death, or loss, of any of the said 
forty-one (41) head of cattle, or of any of the increase 
thereof, arising from the fault, neglect or improper care 
on the part of the party of the first part, then said party 
of the first part shall, on or before the termination of this 
contract, make just remuneration to said party of the 
second part, but it is also expressly agreed that in case of 
the death of any of said forty-one (41) head or any of 
the increase thereof, resulting from disease, old age, or 
other cause which said party of the first part, by reason- 
able and ordinary care could not have prevented, then in 
such case said party of the first part is not to be held 
liable for the return of said cattle or any equivalent 
thereof. 

“It is further expressly understood and agreed that if 
either of the parties hereto should desire to terminate this 
contract before the expiration of the said three years, 
such party may do so at the expiration of any year from 
the date hereof of this contract by giving to the other 
party three (3) months’ notice of his intention so to do, 
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and such division or divisions of the increase of said cat- 
tle as may have been made previous to such termination, 
and the return of the said-forty-one (41) head of cattle 
or remainder of said cattle as above indicated, and of the 
one-half of the increase as above indicated, shall be re- 
garded as a full settlement under this contract by the 
parties hereto. 

“Made in duplicate the day first above written.” 

The plaintiff alleged performance on his part, delivery 
of the cattle to the defendant; that during the first year 
of possession of said cattle there was an increase of 31 
head, which was divided according to contract, 16 head 
being allotted to plaintiff and all of said cattle and in- 
crease being retained by Mattern; that defendant nev- 
lected to properly feed, shelter, care for or breed said 
cows so that during the next year there was only an in- 
crease of two head; that if properly cared for and bred 
said cows would have had 30 calves; that on account of 
this negligence 21 head of the original stock and three 
head of increase died or were lost; that on July 16, 1902, 
under the terms of a written agreement the remaining 
cattle and the remaining increase were divided, and the 
matter of the loss either by death or otherwise was ex- 
pressly left open for future determination; that under 
this agreement Mattern returned to McCarthy 20 head 
of the original stock and 13 head of the increase for the 
year 1901, and two head of increase for 1902, and no 
more, and further averred the performance of all condi- 
tions on his part. The defendant admitted the execution 
of the contract and the contract of dissolution; alleged 
that the cattle were at all times properly cared for as if 
they belonged to him; that the death of the cattle re- 
ferred to in plaintiff’s petition was without fault or neg- 
ligence on his part, and denied all other allegations of the ~ 
petition. Trial was had, and a verdict rendered for the 
plaintiff, from which the defendant prosecutes error to 
this court. 

A large number of assignments of error have been made 
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as to the admission and exclusion of testimony and the 
giving and refusal of instructions. In the view we take 
of the law of the case, liowever, it will only be necessary 
to exan.ine a few of the errors assigned. 

In the first place it may be well to determine the legal 
effect of the contract, since the defendant contends that 
the measure of his duties and lio»ilities fixed by the con- 
tract is different from that of the general law governing 
cases of agistment of this nature. The contract was for 
the benefit of both parties. The bailor delivered the pos- 
session of his cattle to the bailee with the intention upon 
the part of both of the parties to the contract that the 
result of the agistment would be mutually advantageous. 
The contract provides that the bailee “will pasture, feed 
and care for” the cattle, “caring for them in all respects 
as he would for similar property of his own,” and that in 
case of tlie death or loss of any of the cattle or of any of 
the increase “through the fault, neglect or improper care” 
on the bailee’s part, he should “make just remuneration” 
to the bailor; that in case of the death of any of the cattle 
or increase resulting from disease, old age or other causes 
which the bailee by reasonable and ordinary care could 
not have prevented, then in such case the bailee is not to 
be held liable for the return of the cattle. The general 
rule of law is that, where a bailment is mutually advan- 
tageous to both parties, the bailee is required to exercise 
only ordinary and reasonable care and diligence. He 
must exercise such care a8 a man of ordinary prudence 
would use under the saine circumstances toward his own 
property. Calland v. Nichols, 30 Neb. 532. 

It will be observed that the requirements of the con- 
tract in regard to the quantum of care to be given to the 
cattle, and the liability of the defendant in case of neg- 
lect, are the same as they would have been had no specifi- 
cations been made in the contract as to the diligence 
which he should exercise, or the damages which he should 
pay for lack of ordinary care. The contract, therefore, 
though in one sense special; merely speaks the language 
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of the law as to the duty and liability of the defendant and 
is so far general in its nature. When the defendant 
agreed to give the cattle the same care as his own, the in- 
tention evidently was that he should, and the legal pre- 
sumption is that he would, give his own cattle the same 
care that an ordinarily prudent man would under like 
circumstances. . 

The 7th and Sth assignments of error in the motion for 
a new trial are as follows: “7th. The court erred in re 
fusing to give the first and second instructions asked by 
the defendant. 8th. The court erred in giving the 4th, 
5th, 6th and 9th paragraphs of instructions, all of which 
were duly excepted to by the defendant.” 

Under the familiar rule in this court, since these as- 
signments of error have been made to the instructions 
en masse, if any one of the instructions refused by the 
court was properly refused, or any of those the giving of 
which is assigned as error was properly given, these as- 
signments are not well taken. 

The first instruction asked by the defendant and refused 
by the court is as follows: “The jury are instructed that 
as a matter of law a special contract of bailment prevails 
in determining the liabilities of the parties as against 
general principles of law applicable in the absence of ex- 
press agreement.” Since, as we have seen, the liabilities 
under this contract are the same as under the general 
principles of law, the defendant could be in no wise 
prejudiced by the refusal to give the instruction; and in 
fact it may well be questioned whether the court would not 
have erred in giving such an abstract proposition of law 
to the jury, which we think was without relevancy in 
this particular case. This instruction, therefore, being 
properly refused, under the rule we cannot examine fur- 
ther into this assigninent. 

The fifth instruction given by the court is as follows: 
“Under the terms of the contract herein sued upon the 
defendant is liable for the value of any cattle delivered to 
defendant or any of the increase thereof which were lost, 
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dead or not returned, if you believe from the evidence that 
such loss, death or failure to return such stock could have 
been prevented by the defendant in exercising reasonable 
and ordinary care in handling such stock. On the other 
hand, it is provided by said contract, and the law is that 
he would not be liable to plaintiff on account of the death 
of any of the 41 head of cattle or the increase thereof re- 
sulting from disease, old age or other causes which the 
defendant by reasonable and ordinary care could not have 
prevented.” 

It is objected to this instruction that it makes the de- 
fendant liable for the value of cattle lost, when the con- 
tract reads that in case of the death or loss, etc., the de- 
fendant should make “just remuneration,” and it is 
argued that to determine what is just remuneration the 
facts specially applicable to this contract and the mutual 
loss of profits, if any, would have to be taken into con- 
“sideration. But we think that the phrase “just remunera- 
tion” as used in the contract means the remuneration 
which the plaintiff would be justly entitled to under the 
law for the loss of his cattle by the defendant’s negligence, 
and this would certainly be the value of the cattle lost. 
Loss of profits could be taken into consideration. where 
the property was lost or destroyed without negligence — 
upon the part of the defendant. In such case each party 
to the contract must bear his share of the loss since each 
is equally free from fault, but where the loss is occasioned 
solely by the wrongful neglect of the defendant he is 
liable both under the contract and the common law for the 
actual value of the property. -Instruction No. 5, therefore, 
being correctly given, the whole assignment of error with 
reference to the 4th, 5th, 6th and 9th instructions must 
fall. 

The defendant complains that the court erred in giving 
instruction No. 4 to the jury as to the burden of proof. 
The giving of this instruction is assigned as error to- 
gether with the 5th instruction which we have seen was 
correctly given. We cannot, therefore, consider this point. 
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The other assignments of error are with respect to al- 
leged errors in the overruling and sustaining of objections 
to specific questions and the refusal of the court to strike 
out certain testimony. We have examined these assign- 
ments carefully and find no error in the rulings of the 
court prejudicial to the defendant. The evidence ob- 
jected to is mainly with regard to the condition of the 
cattle at the time they were delivered to the defendant; 
also opinion evidence as to the number of calves which 
probably would have been dropped by the cows if they 
had been properly bred and cared for and as to the value 
of calves in August, 1902. This evidence was given by 
men who were farmers, and who had had experience in 
growing and handling cattle. We are satisfied that they. 
were competent and fully qualified to express an opinion 
on these matters. It is true the evidence was merely of 
opinions, but that is all that could be adduced under the 
circumstances. Though plaintiff’s damages were some- 
what difficult to ascertain, as is usually the case where 
gains prevented is an element of damage as well as losses 
sustained, it seems to us that they were not so remote and 
speculative but that the jury could arrive with reason- 
able certainty at the probable loss of profits which the 
plaintiff suffered, and that evidence of the character ob- 
jected to was admissible. 

However, the amount of the verdict is so small that the 
jury probably disregarded all this evidence as to loss of 
profits, and only allowed plaintiff to recover damages for 
a part of the cattle that apparently died of neglect. The 
value of all the cattle that died of other causes than 
disease or old age is shown to be more than the amount of 
the verdict. Hence the defendant was not prejudiced by 
the admission of the evidence complained of even if it had 
been erroneous. 

The defendant further complains that he was not al- 
lowed to show how the wind-breaks and other provisions 
for the care of cattle upon the defendant’s ranch compared 
with those upon other average cattle ranches in Garfield 
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county, nor to show what the custom was for caring for 
cattle in Hamilton county and to prove that there was a 
difference between the usual method of caring for cattle 
in Hamilton county and in Garfield county. We fail to 
see wherein the defendant was prejudiced by the refusal 
of the court to permit this evidence. The question before 
the jury was whether or not the defendant had used ordi- 
nary and reasonable care in the care of the plaintiff’s cat- 
tle. The defendant was permitted to show by the witness 
Boag what the custom and usage as to caring for cattle 
was in Garfield county. If there was a difference in the 
manner of taking care of cattle in Garfield county from 
that in Hamilton county this would be immaterial and 
would not excuse the defendant from exercising the care 
that an ordinarily prudent person would under like cir- 
cumstances. If the defendant had been able to show that 
it was the custom in Garfield county to provide absoluteh 
no protection for live stock during the winter, which is 
as strong a proposition as he could possibly have estab 
lished, it would not excuse him, because common expe 
rience is sufficient to teach any man, whether familias 
with the care of cattle or not, that climatic conditions ir 
this latitude demand some protection for animals from the 
winter storms. This fact has been recognized by the law. 
making power, and failure to properly shelter cattle is a 
crime in this state. Under section 67c¢ of the criminal] 
code, it is a misdemeanor for any person having in charge 
any cattle to carelessly neglect to provide sufficient shelter 
therefor. 

The defendant was permitted to show to the jury all the 
circumstances connected with his care of the cattle, and a 
number of lis witnesses testified that the cattle reccived 
the usual and ordinary care, feed, shelter, breeding and 
treatment. 

The evidence was conflicting as to this and as to the age 
and condition of the cattle, and in regard to the amount 
of care that was bestowed upon them by the defendant, 
but the verdict is amply supported by the evidence. The 
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damages awarded are not excessive and we recommend 
that the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Mary E. Gavin v. C. T. REED. 
Firep Fepruary 9, 1905. No. 13,571. 


Judgment: Vacation. Before a plaintiff is entitled to have a judg- 
ment against him and an order overruling his motion for a new 
trial vacated at a succeeding term for irregularity, it must be 
adjudged by the court that he has a cause of action which is 
prima facie valid. 


Error to the district court for Douglas county: Jacos 
FAWCETT, JUDGE. Affirmed. 


A. N. Ferguson, for plaintiff in error. 
Ed P. Smith and J. B. Sheean, contra. 


LETTON, C. 


This is a proceeding brought to review the action of 
the district court for Douglas county in refusing to vacate 
a judgment, and to set aside an order refusing a new trial 
in the cause. The case was tried to a jury, verdict ren- 
dered against plaintiff in error, and a motion for new 
trial filed. No notice was given plaintiff in error of the time 
the motion for new trial would be heard, as is required by 
the rules of the district court for Douglas county, rule 8 of 
which requires a notice to be given by the opposite party if 
a party has filed a motion which he desires taken up; but 
on June 17, 1902, Judge Fawcett, before whom the cause 
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was tried in the district court, of his own motion, caused a 
notice to be published in the Daily Record, a newspaper 
which purports to give an account of the proceedings in 
the several courts in that city, as follows: “Notice. Judge 
Fawcett will hear motions for new trial on Thursday 
morning in the following cases. 15-172. Gavin v. Reed.” 

Pursuant to this notice the motion for new trial was 
taken up, overruled and judgment entered. It appears 
from the evidence that neither the plaintiff nor her coun- 
sel had any notice of any kind of the hearing upon the 
motion for a new trial, nor had either of them known of 
the publication in the Daily Record until long after the 
forty days allowed for the preparation of a bill of excep- 
tions had elapsed; that counsel relied upon the pro- 
vision of rule 8, knowing that if defendant desired to 
call up the motion for a new trial for hearing he could 
serve notice of the same under the rule. 

Section 602 of the code provides: “A district court shall 
have power to vacate or modify its own judgments or 
orders, after the term at which such judgment or order 
was made. * * * Third. For mistake, neglect, or 
omission of the clerk, or irregularity in obtaining the judg- 
ment or order.” 

Plaintiff’s motion to vacate the judgment and order is 
based upon “irregularity by reason of no notice being 
served as by law provided.” As we understand, the plain- 
tiff’s contention is that the order overruling the motion for 
a new trial was rendered before the motion regularly stood 
for hearing. 

Section 606 provides: “A judgment shall not be vacated 
on motion or petition, until it is adjudged * * * jf the 
plaintiff seeks its vacation, that there is a valid cause of 
action.” This requires the court to adjudge that the cause 
of action is prima facie valid before it would be author- 
ized to take any action upon the motion. Gilbert v. Mar- 
row, 54 Neb. 77. 

Since the finding and order of the court assigned as 
erroneous is general in its terms, we are unable to say 
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whether the motions were overruled because the court 
found that the plaintiff had not a valid cause of action, 
or whether it was because the court found that the pro- . 
ceedings were not brought in time. The court had in the 
main action already adjudged that the plaintiff had not 
a valid cause of action when it directed the jury to return 
a verdict against the plaintiff, and there is no additional 
evidence in the record. It will be presumed that the court 
considered all the grounds set forth in the motion for new 
trial and that nothing was brought to its attention therein 
which caused it to change its views. This court said in 
Cochran v. Philadelphia Mortgage & Trust Co., 70 Neb. 
100: 

“The purpose of a motion for a new trial, is to give the 
trial court an opportunity to review its own proceedings 
and to correct its own errors. If the trial court, which 
has heard the evidence, chooses to rule on the motion with- 
out the presence of the applicant, or the assistance that 
may be rendered in argunent of the motion, it would seem 
that complete justice could be done by presenting the 
cause on error to this court, where error in the ruling on 
the motion may be corrected. It would seem to be a vain 
thing to reverse a judgment, because of a ruling, other- 
wise right, merely on tle ground that the trial court failed 
to give an opportunity for argument.” 

There is nothing here to show that the original action 
of the trial court was erroneous and that the plaintiff had 
a valid cause of action, since no bill of exceptions of the 
evidence at the trial is before us. 

The motion to set aside the ruling on the motion for a 
new trial included also a motion to vacate and set aside 
the judgment. Unless a motion can be granted as it is 
made, it is properly overruled. This motion therefore 
asked for relief that the party was not entitled to and was 
properly overruled. 

For these reasons the judgment of the district court 

_should be affirmed. 
AMES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CITY OF OMAHA V. HARRY. CROCKER. 
FILED FEBRUARY 9, 1905. No. 13,687. 


New Trial: Review. On proceedings in error from an order granting 
a new trial, the grounds for the sustaining of the motion not 
appearing in the record, it will be presumed that the action of 
the trial court was correct; and the plaintiff in error must show 
affirmatively that none of the grounds alleged in the motion for 
new, trial was valid and sufficient to justify the order before this 
court will interfere. 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, JUDGE. Affirmed. 


C.C. Wright and W. H. Herdman, for plaintiff in error. 
I. R, Andrews, contra. 


LETTON, C. 


This action was begun by defendant in error Harry 
Crocker, as plaintiff, against the city of Omaha, defend- 
ant, to recover damages on account of injuries alleged to 
have been sustained by him on account of the negligence 
of the city in the maintenance of one of its streets. The 
case was tried to a jury, and a verdict rendered in favor 
of the plaintiff and against the defendant, assessing the 
plaintiff’s recovery at the sum of $50. Plaintiff then filed 
a motion for a new trial, assigning many grounds therefor, 
which motion was sustained by the court, the verdict set 
aside and a new trial ordered. Exccptions were properly 
taken and preserved by the defendant. Afterwards the 
plaintiff procured fhe action to be dismissed without 
prejudice, to which the defendant excepted. The city of 
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Omaha, plaintiff in error, seeks to review the order of the 
district court sustaining the motion for a new trial, and 
subsequently dismissing the cause without prejudice. 
Plaintiff in error contends that the provisions of section 
315 of the code, which provides that “a new trial shall 
not be granted on account of the smallness of damages in 
an action for an injury to the person or reputation, nor 
any other action where the damages shall equal the actual 
pecuniary injury sustained,” apply; that the district court 
granted the new trial on account of the smallness of dam- 
ages, and that therefore its action was erroneous. 

The record does not show upon which of the numerous 
grounds assigned therein as error the district court sus- 
tained the motion for a new trial, and counsel differ in 
their contentions as to the reason for the ruling of the 
court. This court will not lightly interfere with the dis- 
cretion of the district court in granting a new trial. It 
is within the experience of every lawyer and judge that 
it sometimes happens that a litigant suffers grave preju- 
dice during the trial of his case in such manner that it 
would be difficult to make the same appear clearly to a 
reviewing court, while at the same time the prejudice is 
obvious to the judge who presides at the trial. In such 
case it is the duty of the trial judge, of his own motion if 
need be, to grant a new trial in furtherance of justice. 
Weber v. Kirkendall, 44 Neb. 766. The presumption is 
that a judgment or order of the district court acting within 
its jurisdiction is correct. Central City Bank v. Rice, 44 
Neb. 594. ; 

In such a case as this, where it is impossible to ascertain 
from the record upon which of the many grounds assigned 
in the motion the court acted, it must appear affirmatively 
that none of the grounds of the motion for a new trial are 
sufficient, before the party complaining will be entitled to 
a reversal. Ryan v. Topeka Bridge Co., 7 Kan. 207. 

The plaintiff in error has failed to satisfy us that none 
of the grounds assigned in the motion were sufficient 
to justify the action of the court in granting a new trial, 

19 
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and therefore we recommend that the orders allowing 
a new trial and allowing defendant in error to dismiss 
the action without prejudice be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JAMES ©. ROBINSON V. ED. STRICKLIN. 
Firep Fesruary 9, 1905. No. 18,692. 


1. Executory Contract of Sale: Titre. A contract whereby A furnishes 
to B seed corn for the purpose of planting a certain acreage of 
corn, and whereby B agrees to deliver at the warehouse of A 
the entire portion of the crop which comes up to certain stand- 
ards of quality set forth in the contract at a certain price 
fixed therein is an executory contract, and no title passes to that 
portion of the crop sold until separation and delivery, even 
though the contract recites that the title to the crop is in A 
and that he may enter and take the same if not delivered. 


2. Quaere. Whether such contract is of any validity in this state 
as a sale of things not in esse, quere. 


BPrror to the district court for Sarpy county: ABRAHAM 
L. SUTTON, JUDGE. Affirmed. 


James H. Van Dusen, for plaintiff in error. 


Nelson C. Pratt, John F. Stout and L. 8. Nickerson, 
contra. 


LETTON, C. 


This is an action in replevin brought in the district 
court for Sarpy county by Jaines C. Robinson against Ed. 
Stricklin to recover possession of a quantity of corn 
grown by the defendant on land in Sarpy county under a 
contract with the plaintiff. For convenience the parties 
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will be termed plaintiff and defendant, respectively, as 


they appeared in the court below. The contract is as fol- 
lows: 


“SEED CONTRACT. 

“This agreement, between Ed. Stricklin, of Gretna, 
Neb., party of the first part, and J. C. Robinson, of Water- 
loo, Nebraska, party of the second part, Witnesseth: That 
_-the said party of the first part has borrowed and may here- 

after borrow, of said party of the second part, the planting 
stock seeds required to plant the acreage of seeds and corn 
described below, and agrees to plant same in proper sea- 
son, and to cultivate in a workmanlike manner; and also 
agrees to deliver to said party of the second part, at his 
seed house in Waterloo, Nebraska, the entire merchantable 
increase thereof, on or before the dates specified below. 
The party of the first part further agrees, that the said 
seeds and corn shall be delivered in a bright, well cured, 
marketable condition, the seeds to retain their natural 
color, and the corn to be free from impure, rotten or bad 
kernels. 

“Tt is further agreed that if either seed or corn are not 
delivered in a merchantable condition as specified above, 
the party of the second part can at once have same put in 
a proper condition, the expense of same to be deducted 
from the proceeds of the crop, or at the option of the 
party of the second part, any part or all of such unmarket- 
able crop can be rejected, both seeds and corn to have 
germinating qualities, which shall test at least eighty- 
five per cent. The party of the first part agrees that if, for 
any reason, the planting stock fails to grow, or insects 
or elements destroy the plants, he will at once notify the 
party of the second part, and if in the planting season, he 
will at once replant, at the direction of the party of the 
second part. : 

“The party of the first part furthermore agrees that all 
vight, title, and interest in and to said sced and corn crops 
in all conditions is, and shall remain in said party of the 
second part, and authorizes said party of the second part, 
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if said seed and corn crops are not delivered as agreed 
above, to enter upon the premises wherever the same may 
be, and take immediate posscssion thereof. 

“The party of the first part further agrees that no mort- 
gage, bill of sale, or other lien shall be placed on said 
seed or corn crops, except as may be provided for by 
special agreements as appears on this contract. 

“Upon fulfilment of the above named stipulations by 
the party of the first part, the party of the second part 
agrees to pay in cash (after satisfactory tests) to said 
party of the first part, for his labor and service in planting 
and attending and delivering said seed and corn crops at 
the rate per pound or per bushel specified below and in 
this agreement. 

“Said party of the first part also agrees to notify the 
party of the second part, at least once in two weeks, either 
in person or by letter, of condition of growth of said seed 
and corn crops. 


Acres. Pounds. Stock. Variety. Crop. Date of Price. 
No. No. Delivery. 


20 Sweet corn, Stowell’s evergreen, sorted, not hand 
picked Jan. 1, 1904, $1.15 per 100 pounds. 
Sweet corn. Jan. 1, 190 Per 100 pounds. 
45 Field corn, Mercer’s Flint 3062 Jan. 1, 1904, 60c¢ per 
bus. 56 pounds...........--- 
siraletert March 12, 1903. 190 (Signed) Ep. STRICKLIN. 
“Waterloo, Neb. Mar. 12, 1903, 190 
“(Siened) J. C. Roprnson.” 


The action is replevin, hence the plaintiff in order to 
recover, must have been the owner of the property at the 
time the action was begun. He bases his title to the prop- 
erty upon the terms of the contract, arguing, first, that the 
seed from which the corn grew was the property of the 
plaintiff; second, that the defendant was the owner or 
lessee of the land on which the corn grew; third, that un- 
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less in law the agreement is void Robinson is the owner 
of the corn. In support of the contract he argues that it 
is not one of sale, and does not fall within the rule of con- 
tracts for things not in esse but that it falls within the rule 
in Sanford v. Modine, 51 Neb. 728, wherein it is held that 
a lease wherein a cropping tenant agrees that the title to 
crops grown Shall be in the landlord until the crop is di- 
vided is valid, and that the title to such crops is in the 
landlord until division is made. 

On the other hand the defendant contends: First, ad- 
mitting for the sake of the argument, that the contract is 
a valid one, it is only executory in its character, and title 
would not pass from the defendant to the plaintiff to the 
corn grown until some further act had been performed in 
relation to the same; second, that the contract is void for 
the reason that no sale can be made of property not in 
existence. 

The contract recites that the defendant has borrowed 
seeds to plant a certain acreage of corn. That he agrees 
‘to plant and cultivate the same properly, and deliver to 
the plaintiff at his seed house at Waterloo, Nebraska, “the 
entire merchantable increase” thereof on or before the 
date specified. That the corn should be delivered in a 
bright, well cured, marketable condition, free from impure, 
rotten or bad kernels. That if the corn is not in proper 
condition the plaintiff can at once have the same put in 
proper condition at the defendant’s expense, or the plain- 
tiff may reject all or any part of such unmarketable crop. 
That the corn is to have germinating qualities which shall 
test at least eight-five per cent. The plaintiff agrees to 
pay in cash, “after satisfactory tests,” to defendant for 
his “labor and service in planting and attending ‘and de 
livering said corn crop” at the rates specified in the con- 
tract. 

It will be observed that no specific land upon which the 
crop was to be grown is mentioned in the contract. That 
while the defendant was bound by the contract to plant a 
certain acreage of corn, to cultivate it and to “deliver the 
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merchantable increase’ thereof, the plaintiff was not 
bound to accept the same or any part of it unless it had 
germinating qualities which should test at least eighty- 
five per cent., be delivered in a bright, well cured, market- 
able condition, and be free from impure, rotten or bad ker- 
nels. It is clear that the execution of this contract on the 
part of the defendant required a separation of the corn 
crop so that that which failed to germinate to the per- 
centage specified, and the impure, rotten or bad kernels, 
and those that were not bright and well cured, should be 
separated from the remainder of the crop, and that it was 
only that portion of the crop which came up to the stand- 
ard established in the contract which the plaintiff could, 
by its terms, be compelled to accept. The plaintiff, by 
this contract, did not agree to purchase or to pay for all 
of the corn grown by the defendant from the seed fur- 
nished under the contract. If the larger portion of the 
crop had been deficient in the qualifications required, 
which under the climatic conditions in this state might 
well happen in some years, he would have no interest so 
far in the crop and no right to insist upon its delivery to 
him. 

The general rule is that, where anything remains to be 
done by either or both parties to a contract of sale, before 
delivery, either to determine the identity of the thing sold, 
the quantity, or the price, the contract, until such things 
are done, is executory and the title does not vest in the 
purchaser. Holmes v. Bailey, 16 Neb. 300. 

It is true that the contract recites, and the plaintiff 
argues, that the payment to the defendant is to be made 
for his labor and services in planting and attending the 
crops, but since the evidence shows the plaintiff did not 
furnish the land upon which the crop was to be grown, and 
that it was the intention of the parties that it was to be 
grown upon land leased by the defendant, the contract 
failed to recite the truth. He was to be paid not for labor 
alone, but for that which embodies both labor and the 
energy of the soil and elements, a certain portion of the 
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crop itself. Taken as a whole, the contract is a contract 
of sale of a certain portion of crops yet to be planted, the 
portion sold to be identified by means of a certain stand- 
ard set forth therein. In order to identify the portion 
sold, the measure and standard specified in the contract 
must be applied, and it would be impossible to determine 
to what extent the plaintiff would be liable under the 
contract to take and pay for the crop until this had been 
done. Manifestly, the contract was executory in its char- 
acter. It was not the sale of the entire mass of a crop to 
be grown upon a certain specified tract of land which has 
been held by some courts to be an executed contract, and 
to pass title to the crop, but it was in effect a sale of a cer- 
tain portion of a crop yet to be raised which was indis- 
tinguishable, and not capable of identification until sepa- 
rated from the mass. See Am. & Eng. Ency. Law (2:1 ed.), 
note 5, p. 1042. Further than this, the contract provides 
for a sale of property not in esse. The seed was in be- 
ing at that time but that was all. It is different from a 
case wherein a landlord rents certain specific land to a 
tenant upon which the tenant agrees to raise a crop, and- 
that the title to the crop should remain in the landlord 
until after division. Such a case was Sanford v. Modine, 
51 Neb. 728, cited by plaintiff, from which this case is 
easily distinguishable. The contract herein recites that 
the defendant has borrowed the seed, but that is as far as 
any potentiality of the crop was in existence. Amnthorities 
differ as to how far a sale may be made of an article which 
is not yet in existence. The general doctrine is that, if 
the property has a potential existence—such, for examnle, 
as the natural increase or product of property which is 
already in the hands of the seller—it may be sold or imort- 
gaged. ; 

In the case of Brown v. Neilson, 61 Neb. 765, 54 L. R. A. 
328, a full and exhanstive discussion is made by Judge 
Honicoms of the question as to whether a lien may be 
created upon property not in existence by the terms of a 
lease which apparently in terms granted such lien. All 
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the cases in this state bearing upon the point under 
consideration are examined and compared with the decis- 
ions in other states and in England, citing and quoting 
with approval Cole v. Kerr, 19 Neb. 553. He says in the 
opinion: “The natural and logical deduction to be made 
from the authorities above cited is that the agreement 
under which the plaintiffs claim, being executory in its 
nature and not fully executed, is insufficient to pass any 
legal interest in, or equitable lien on the property on 
which the lien is claimed, because not then in existence. 
*.* * The contract in the present instance is not the 
result of a mistake or failure of the parties to correctly 
express their intentions in the stipulation creating the 
alleged lien. It amounts only to a mere license, which to 
become effective for the purpose of creating a valid lien 
requires a change of possession of the property when or 
after acquired. Until a new act intervenes, no sufficient 
title passes to the lessor which he can enforce at law or 
in equity, nor is he entitled to relief by the application of 
any recognized rule of equity, under the doctrine of spe- 
cific performance.” See also Battle Creck Valley Bank v. 
First Nat. Bank, 62 Neb. 825, wherein it is held that a 
mortgage upon the increase of domestic animals to be 
thereafter hegotten is only an agreenent for a lien invalid 
Without possession given by the mortgagor. Forsyth Mfg. 
Co. vr. Castlen, 12 Ga. 199, Si Am. St. 28, and mono- 
graphic note; Long v. Hines, 40 Kan. 216, 16 Pac. 339; 
Tounsend Brick & Contracting Co. v. Allen, 62 Kan. 311, 
52 L. RB. A. 3238. 

A reexamination of the cases upon this point would be 
fruitless. We are satisfied with the principles thus laid 
down which have been the rule of this court ever since 
Lanphere v. Lowe, 3 Neb. 131, decided in 1873. The con- 
tract in the instant case attempted to give the plaintiff 
title to corn which was not in existence either actually or 
potentially and which after it was grown required to be 
separated and distinguished from the entire crop before 
the vendee could ascertain that portion which he was en- 
titled to receive and pay for. 
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If the plaintiff had refused to accept the corn and the 
defendant had brought an action for damages for the 
breach of the contract he could not have recovered for the 
whole of the crop, but, if at all, merely for that portion 
which possessed the qualifications required, and to ascer- 
tain this, required a separation and division from the 
mass. Assuming that the contract is valid as an execu- 
tory contract of sale of part of the crop, which we do not 
decide, the plaintiff can only recover by proving title in 
himself to the specific property replevied. Before his title 
to any of the crop could be completed it was necessary 
. that it should be separated and set apart to him. This 
not having been done, his title never ripened into a per- 
fect one. We conclude therefore that the contract was ex- 
ecutory in its nature, and that the title to the property 
could not pass to the plaintiff until separated and de- 
livered to him by the defendant. This not having been 
done, the title never passed, and he is not entitled to 
recover in this action. 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Caas. W. Epe. v. EDWARD STRINGER, IMPLEADED WITH 
SOMERSET TRUST COMPANY, APPELLANT, AND MARY 
BUTLER, APPELLEE, ET AL. 


Fitzep Frsruasry 9, 1905. No. 13,716. 


1. Attorney: APPEARANCE: PRESUMPTION. Where an attorney appears 
in apn action for a defendant, the presumption is that he was 
authorized to appear. Evidence examined, and veld not to over- 
come this presumption. 
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2. Judgment: SatTisracTion. A judgment fg extinguished when it is 
paid by one who fs primarily liable for ita satisfaction, and it 
cannot after such payment be kept alive by assignment to a 
third person or corporation. : 


3. 


: ASSIGNMENT: Evipence. Under the facis, held, that no 
competent evidence of an assignment of the judgment by the 
judgment creditor has been adduced. 


APPEAL from the district court for Holt county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. . 


R.R. Dickson, for appellant. 
W. R. Butler, contra. 


LETTon, C. 


This is a cross-action whereby the Somerset Trust Com- 
pany, 2 corporation, appellant, sought to subject 160 acres 
of land in Holt county, the title to which is in Mary But- 
ler, appellee, to the payment of a judgment. ‘The facts 
are substantially as follows: In 1899 one Ralph Ege be- 
came the owner of a certain quarter section of land in 
Holt county, Nebraska. In 1897 he made an assignment 
of all his property for the benefit of his creditors, and on 
October 22, 1898, the appellee, Mary Butler, purchased 
said land at public sale from the assignees of Ege. On the 
18th day of August, 1894, an action was begun by Justin 
McCarthy, Sr., in the district court for Holt county 
against Cortelyou, Ege and Van Zandt, J. G. Cortelyou, 
M. N. Van Zandt, A. B. Van Zandt, Ralph Ege and J. S. 
Van Zandt upon a supersedeas bond, and on the same day 
a summons was issued and served upon all the defendants 
except J. G. Cortelyou and Ralph Ege. Ege was a resi- 
dent of the state of New Jersey and a member of the firm 
of Cortelyou, Ege and Van Zandt, which at that time was 
doing business at Ewing in Holt county as the Bank of 
Ewing. H. M. Uttley, an attorney of O’Neill, was em- 
ployed by the firm to defend the action. He filed an an- 
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swer and appeared for all the defendants. A trial was had 
and on the 30th day of March, 1895, judgment was ren- 
dered against all the defendants for the sum of $1,021.24 
and $284.38 costs. The action was carried to the supreme 
court, a supersedeas bond being signed on behalf of the 
defendants by their attorney H. M. Uttley, and by J. L. 
Roll and D. G. Roll with others, as sureties. The judg- 
nent of the district court was affirmed in this court, and 
in March, 1898, the defendants, A. B. Van Zandt and J. 
S. Van Zandt, J. L. Roll and D. G. Roll signed and de 
livered to Justin McCarthy, Sr., or his attorney, their joint 
promissory note in payment of this judgment. A few 
weeks afterwards, J. G. Cortelyou went to O’Neill with J. 
L. Roll, paid off the note, and the judgment was apparently 
assigned by J. L. Roll to the Somerset Trust Company of 
which J. G. Cortelyou was a stockholder, director and 
president. In judgment record No. 3, page 75, the follow- 
ing entries appear: “March 24, 1898, assignment of this 
judgment to Jacob L. Roll. The same on file. March 
24, 1898, Assignment of this judgment from Jacob L. 
Roll to the Somerset Trust Company.” The original 
assignments, if any were ever made in writing, appear 
to have been lost and do not appear in evidence. Roll tes- 
tifies that the judgment was assigned by McCarthy or his 
counsel to him in trust for the signers of the note, and that 
the Somerset Trust Company advanced the money and he 
assigned the judgment to it. Upon cross-examination he 
says, that the judgment was first paid by the note given 
by the judgment debtors, A. B. Van Zandt, J. 8. Van 
Zandt, himself and his brother. That none of the parties 
to the note furnished the money with which it was paid, 
but that it was furnished by J. G. Cortelyou, who was one 
of the judgment debtors and president of the Trust Com- 
pany. That the note was given some time prior to the as- 
signments. That they were made on the day Cortelyou 
and he came to O'Neill together, that McCarthy was not 
there at all, but M. F. Harrington, McCarthy’s attorney, 
was. That the note was given to Mr. Harrington to pay 
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the judgment instead of to McCarthy, and that the assign- 
ments were made after the judgment was paid by the note. 
On the other hand, Mr. McCarthy swears positively that 
he never made any assignment to Mr. Roll, and never 
signed any kind of paper, and that the judgment was paid 
by J. G. Cortelyou to Mr. Harrington. That he was 
present at the time and received the full amount then and 
there, and that Mr. Roll was not present at the time the 
money was paid, though he had been just before. ; 

The trial court found upon this branch of the case 
that the district court never acquired jurisdiction over 
Ralph Ege, and that no judgment was ever recovered by 
McCarthy against him for want of jurisdiction. 

The court further found that McCarthy never sold the 
judgment to J. L. Roll, that he never received any money 
on said judgment from Roll, that Roll never was the owner 
of said judgment, and never assigned it to the Somerset 
Trust Company. The court further found that the judg- 
ment was paid by the judgment debtors, J. G. Cortelyou, 
A. B. Van Zandt and J. S. Van Zandt, and the lien thereof 
as well as said judgment satisfied and extinguished. 

The case in this court is tried de novo. From the testi- 
niony in the record, we are of the opinion that there is not 
sufficient evidence to overcome the presumption in favor 
of the authority of the attorney H. M. Uttley to appear for 
Ralph Ege in the action upon which the judgment was 
rendered. It appears that he was employed by Ege’s part- 
ners and business associates. That Ege’s son, who had 
charge of his father’s matters in that vicinity, was em- 
ployed in the bank at Ewing and knew of the litigation, 
and that no disclaimer has ever been made by Ege of 
Uttley’s authority. 

Ege does not in this action nor has he in any other 
action asserted that Uttley had no authority to represent 
him, and as long as he makes no complaint no one else is 
entitled to do so for him. Uttley having appeared in the 
action for all the defendants, including Ege, the court ac- 
quired jurisdiction, and the judgment was properly ren- 
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dered against Ege, and was of full force and effect as to 
him. 

We are satisfied, however, with the finding of the dis- 
trict court that the judgment was satisfied by the giving 
of the note by A. B. Van Zandt and J. S. Van Zandt, J. L. 
Roll and D. G. Roll, and the payment of the note by Cor- 
telyou. The judgment creditor swears positively the judg- 
ment was paid and that he made no assignment of it and 
there is no competent proof in the record that any assign- 
ment was ever made. 

It is true the judgment record recites that an assignment 
to Roll is on file, but it does not recite who made the as- 
signment. Even if it had been filed and lost thereafter, 
there is no proof of the contents of the paper and there is 
nothing to show by whom it was executed, whether by Mc- 
Carthy himself, or his attorney; or if made by the attorney 
no proof of any authority on his part to transfer the judg- 
ment in such manner is made. Taking these facts into 
consideration in connection with all the evidence relating 
to the manner of doing business of the Somerset Trust 
Company, the persons who constitute its stockholders, and 
the apparently unlimited control over its affairs exercised 
by its president, John G. Cortelyou, who was primarily 
liable upon the judgment, such control going to the extent 
that all its funds were intermingled with and kept by 
him among his own money in his private bank account, we 
are satisfied that whatever might have been Cortelyou’s 
intention as to the Trust Company when he paid the 
money, his payment under all the circumstances was a 
satisfaction of the judgment. John G. Cortelyou is dead, 
and we, therefore, cannot hear his version of the transac- 
tion, but his memoranda and the book accounts of the 
Somerset Trust Company have been produced in order to 
substantiate the company’s contention. A judgment is ex- 
tinguished when it is paid by one who is primarily liable 
for its satisfaction and it cannot, after such payment, be 
kept alive by assignment to a third person or corporation. 
First Nat. Bank of Plattsmouth v. Gibson, 60 Neb. 767; 
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Henry & Coatsworth Co. v. Halter, 58 Neb. 685. The evi- 
dence is meager and conflicting as to whether the note 
given by the Van Zandts and the Rolls was accepted in 
payment of the judgment, but there can be no question 
that the money paid by Cortelyou was that which was re- 
ceived by McCarthy on the day that the transaction was 
finally closed. 

If the note had been accepted in payment of the judg- 
ment, no assignment made afterwards could give new life 
to it, so that if we accept the transaction as to the note 
testified to by the witness Roll, who testified on behalf of 
the Trust Company, the judgment was paid before the 
assignments, if any, were made. 

Having come to this conclusion, it is unecessary to ex- 
amine the question of whether or not Mrs. Butler was a 
purchaser of the land without notice of the lien of the 
judgment, which was a further finding of the district 
court. Ifthe judgment was paid it was extinguished and 
no one could assert any rights under it. 


We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


HitcHcock County v. JoHN H. Brown. 


Finep Fesruary 9, 1905. No. 13,654. 


County Board: Disattowance or CuaiM: APPEAL. Where an appeal 
is taken from the order of a board of county commissioners dis- 
allowing a claim, and a bond as required by statute ig filed with 
the county clerk within the time allowed, and approved by him, 
the mere fact that such officer, who is also ex officio clerk of the 
district court of the same county, indorses the approval of the 
bond as clerk of the district court, is not a sufficient irregularity 
to defeat the ends of the appeal. : 
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Error to the district court for Hitchcock county: 
Roperr C. Orr, JUDGE. Affirmed. 


C. W. Shurtliff and W. F. Button, for plaintiff in error. 
A. A. McCoy and J. W. Jones, contra. 


OLDHAM, OC. 


In September, 1901, a complaint was filed before a 
justice of the peace of Hitchcock county, Nebraska, charg- 
ing one Grabaugh with burglary and larceny. <A _hear- 
ing was had on this complaint before the justice, and the 
defendant was held to appear at the next term of the dis- 
trict court for said county. The justice filed a certified 
transcript of the costs with the clerk of the district court, 
giving the items of the same and to whom each was due, 
and on what account; among these items of costs were the 
fees due the defendaut, John H. Brown, as sheriff of 
Hitchcock county. The county commissioners proceeded 
to examine into the bill of costs, and upon such examina- 
tion, they expressed the opinion that the defendant was 
only guilty of petit larceny and not of burglary and 
larceny as charged in the complaint, and for that reason 
they refused to allow the fees of the sheriff, as there were 
po funds in the county for paying costs in misdemeanor 
cases. Fron the order disallowing this claim the sheriff 
served notice of appeal upon the clerk of the connty within 
the time allowed by statute. He also filed an appeal bond 
with two sureties, which was approved by the clerk, but 
in noting the approval of the bond the county clerk of 
the county, who is ex officio clerk of the district court, 
noted his approval of the bond as “clerk of the district 
court.” The transcript of the proceedings, however, was 
certified to by the dual clerk as “county clerk” and the 
notice was served upon him as clerk of the county. When 
the cause was docketed in the district court the county 
attorney filed a motion -to dismiss the appeal because the 
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bond had not been approved by the “county clerk.” This 
motion was overruled, and on a trial had to the court, a 
jury being waived, judgment was entered in favor of the 
sheriff and against the county for the statutory fees to 
which the sheriff is entitled in felony cases. To reverse 
this judgment the county brings error to this court. 

The only question urged in the brief of the county is 
that the district court erred in not dismissing the appeal 
of the sheriff because his bond appeared to have been 
approved by the clerk of the district court instead of by 
the county clerk. It is conceded that the county clerk in 
Hitchcock county is er officio district clerk of the same 
county. While it is true that the statute requires that 
the appeal bond in this class of eases shall be filed with 
and approved by the county clerk of the county, yet it 
seems to us that that is just what has heen done in this 
case. It would be running hairspltitting technicality riot 
for the purpose of defeating meritorious appeals to say 
~ that, when a claimant files his bond and notice of appeal 
with the county clerk, the mere fact that such officer 
in approving the bond designates himself clerk of the dis- 
trict court is such a substantial variance from the pro- 
visions of the statute as to defeat the ends of the appeal. 
If the clerk had made no notation on the bond and had 
simply approved it, this is all either the spirit or the letter 
of the statute authorizing the appeal would have de- 
manded. This view seems to be in harmony with the doc- 
trine announced by this court in the recent case of Jarvis 
v. County of Chase, 64 Neb. 74. In that case a motion to 
dismiss was urged because the record failed to show 
proper service of the notice on the county clerk. In dis- 
posing of this objection, Suttivan, C. J., speaking for 
the court, said: “The statute requiring notice to be served 
upon the clerk, must, of course, be substantially complied 
with; but, since the sole object of the appeal is to enable 
parties to obtain justice, we see no reason for judging 
harshly or condemning for trivial faults the proceeding 
by which it is sought to transfer the cause to the appellate. 
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court. The notice here in question was addressed to the 
county clerk, and it is entirely certain that it was delivered 
to him, for he states in the transcript filed in the district 
court that he filed it and copied it within twenty days 
after the county board rendered the decision. The notice 
having been delivered to the county clerk within the time 
limited by the statute, and the appeal bond having been 
given and approved, the district court, when the transcript 
was filed, had jurisdiction of the case, and should have 
proceeded to a trial on the merits.” In the case at bar the 
record clearly shows that the notice was served in timc 
on the county clerk and that the bond was delivered to 
him and approved by him. The transcript was certified 
within the statutory period by the county clerk and it alsu 
clearly appears that the appeal stood chin deep in ierit. . 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN H. DANIELS ET AL. V. MUTUAL BENEFIT LIFE INSUR- 
ANCE COMPANY. 
Frrep Fepruary 9, 1905. No. 18,695. 

1. Mortgages: DeFriciency JupGMENTS, The law of 1897, repealing the 
statute which permitted deficiency judgments, has no application 
to real estate mortgages executed before the passage of that act. 

2. Jury Trial. On a motion for a deficiency judgment in the fore- 
closure of a real estate mortgage executed prior to the passage 
of the law of 1897, the mortgagors are not entitled to a trial by 
a jury. 


Error to the district court for Douglas county: Grorce 
A. Day, Jupen. Affirmed. 
20 
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Charles W. Haller, for plaintiffs in error. 
. Warren Switzler and Clency St. Clair, contra. 


OLDHAM, C. 


This is a proceeding in error to reverse the judgment 
of the district court for Douglas county in entering a 
deficiency judginent against plaintiffs in error, who were 
defendants in the court below, in a proceeding to foreclose 
a real estate mortgage. The mortgage was. made and 
executed September 1, 1890, to secure an indebtedness 
maturing within five years. When the principal debt 
matured it was extended by a written agreement for a 
further period of five years, or until September 1, 1900. 

Two questions are presented: First, that as the time 
of the payment of the indebtedness under the extension 
agreement did not mature until after the repeal of the act 
known as the deficiency judgment law, the court was with- 
out jurisdiction to enter a deficiency judgment. This 
question was carefully examined by this court in the case 
of Burrows v. Vanderbergh, 69 Neb. 43, and we there held, 
that the act of 1897 (Laws, 1897, ch. 95), did not affect 
the right to a deficiency judgment—an effective part of 
the remedy—in a foreclosure proceeding on a real estate 
mortgage executed before the passage of this act. 

The next question urged is that the court erred in over- 
ruling the demand of plaintiffs in error for a trial by jury 
on the question of their liability for a deficiency judgment. 
The determination of this question depends on the nature 
of the action at its inception. If purely equitable the right 
of trial by jury did not exist; if legal in its nature at its 
inception, although equitable defenses might be interposed, 
the right of a trial by jury wonld still remain. Schu- 
macher v. Crane-Churchill Co., 66 Neb. 440. But where 
the action as originally instituted seeks equitable relief 
alone, the interposition of a legal defense does not secure 
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for the defendant a right to a trial by jury of the legal 
defenses pleaded. Albin v. Parmele, 70 Neb. 746; Sharmer 
v. McIntosh, 48 Neb. 509; Morrissey v. Broomal, 37 Neb. 
766. The action to foreclose the real estate mortgage being 
purely equitable in its inception, the right to a trial by 
jury did not arise on defendants answer to the motion 
for a deficiency judgnient. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


NEw OMAHA THOMSON-HOUSTON ELECTRIC Licgot Com- 
PANY V. JOUNERSON C. ROMBOLD.* 


Finep Fresruary 9, 1905. No. 13,963. 


1. Law of Case. Held, That all questions involved in this controversy 
which were examined and determined in the former opinion on 
this case, reported in 68 Neb. 54, except the question considered 
in our second opinion in the same case, 68 Neb. 71, are governed 
by the “rule of the law of the case” and should not be reexam- 
ined unless clearly erroneous. 


2. Evidence: Review. Action of the trial court in the admission of 
evidence examined, and held not prejudicial. 


3. Instructions examined, and held to have fairly covered every ques- 
tion at issue in the controversy. 


Error to the district court for Douglas county: Len §. 
ESTELLE, JUDGE. Affirmed. 


W. W. Morsman and Greene, Breckenridge & Kinsler, 
for plaintiff in error. 


Crane & Boucher and T. J. Mahoney, contra. 
*Rehearing denied. See opinion, p. 272, post. 
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OLDHAM, C. 


On the 12th day of June, 1899, Johnerson C. Rombold, 
plaintiff in the court below, filed his petition in the dis- 
trict court for Douglas county, against the defendant 
electric light company, alleging, in substance, that on 
March 22, 1898, he entered the employ of the defendant 
company as a lineman in the city of Omaha, it being his 
duty under the direction of the defendant to erect poles 
and string wires in the strects of said city, and that he 
continued in such employ up to and including a part of 
July 1, 1898, or a period of a little more than three 
months. He further alleged that at about five o’clock P. 
M. on said July first, he and his fellow workmen were 
engaged in stringing wires on poles and cross-arms at 
Jones street, between 4th and 5th streets in said city; 
that in the course of his employment he was directed by 
defendant to climb a certain pole to a height of about 45 
feet, and string a wire upon the top cross-arm; that on 
this pole there were eight cross-arms, about 20 inches 
apart, and on each cross-arm from four to six electric and 
telephone wires 16 inches apart, about 28 of the wires 
being insulated electric light wires; that on the second 
cross-arm from the top, the first and second wires on the 
north side of the pole were insulated and carried a heavy 
current of electricity ; that each of these wires were spliced 
at a point about two feet west of the cross-arms, the insu- 
lation being removed and the wires twisted together, 
the bare ends of the wires being allowed to extend out 
about an inch from the main wire; that the snlices were 
negligently made, in that there ‘was a failure to cover 
them with insulating material or “taping,” to protect em- 
ployees and others from coming in contact with such ex- 
posed wires; that plaintiff climbed up this pole on the 
east side of the cross-arm, strung the wire at the north 
end of the top cross-arm and descended to the west side of 
the cross-arms between the first and second wires; that 
when his feet were on the fourth cross-arm from the top 
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his right arm came in contact with the uncovered wire ex- 
tending from the splices next to the pole, and at the same 
time his back came in contact with the uncovered wire 
extending out from the splices on the second wire from the 
pole; that he thereby became “short-circuited,” receiving 
an electric shock which rendered him unconscious, caus- 
ing him to fall to the ground, breaking both feet and right 
ankle and necessitating the amputation of his right foot. 
Because of these injuries he prayed a judgment for 
$25,000. 

The defendant for its amended answer at the last trial 
of the cause in the court below denied specifically that 
it was its duty to insulate the wire complained of in the 
petition. Defendant also specifically alleged that the de- 
fects complained of were open and obvious and that the 
plaintiff assumed the risk, by virtue of his employment, of 
injuries from contact with them. That the defects could 
have been seen by plaintiff by the exercise of ordinary 
care, and that he was guilty of contributory negligence in 
failing to avoid them. The answer also alleged that on 
the 12th day of October, 1898, the plaintiff signed a re- 
lease and received from defendant $325 in full satisfac- 
tion and discharge of the claim set forth in the petition. 
The release pleaded in the answer was as follows: 


“Received of New Omaha Thomson-Houston Electric 
Light Co., this 12th day of October, 1898, the sum of three 
hundred and twenty-five dollars, in full satisfaction and 
discharge of all claims accrued or to accrue in respect 
of all injurious results, direct or indirect, arising or to 
arise from an accident sustained by me on or about the 
first day of July, 1898, while in the employment of the 
above. $3825. J. C. ROMBOLD. 

“Witness, W. F. WHITE, 
“Address, Omaha, Neb.” 


The plaintiff replied, denying the allegations of the 
amended answer, except as alleged in the petition, and al- 
leged that he was induced to sign the release by fraud 
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practiced upon him by the misrepresentations of W. F. 
White, superintendent of the defendant electric light 
company, and by the pretended receipt being misread to 
him by George A. Gilbert, superintendent of the Employ- 
ers Liability Assurance Company, as though it were but 
a receipt to an insurance company for his hospital ex- 
penses and medical attendance. He denies that any men- 
tion was made to him of any settlement with the electric 
light company for his injuries, but says that superintend- 
ent White represented to him that as soon as he had re- 
covered sufficiently, the electric light company would give 
him $500 and restore him to a good position in their em- 
ploy, and that plaintiff was not in a fit mental or physical 
condition to enter into a contract when the alleged re 
ceipt was signed. We have thus stated the issues some- 
what at length, although this case is now before this court 
a third time for review, and although at its first hearing 
the issues then arising between these parties were very 
carefully and succinctly stated in an able and well con- 
sidered opinion by HaAstines, C., reported in 68 Neb. 54. 
This opinion affirmed the judgment of the district court 
in favor of plaintiff for $15,000 damages, but on a re- 
hearing a second opinion was written by ALBERT, C., offi- 
cially reported in 68 Neb. 71, reversing the judgment for a 
single error, that of the trial court in giving the eighth 
paragraph of instructions, and reaffirming and approving 
all other conclusions reached by Commissioner Hastings. 
When the cause was remanded to the district court in con- 
formity with this latter opinion, on a second trial to a 
jury in the district court, plaintiff was awarded a judg- 
ment of $11,400, and to reverse this judgment the defend- 
ant electric light company again brings error to this court. 

At the outset of this discussion we are confronted with 
a contest between the able counsel for plaintiff and de- 
fendant as to what, if any, questions now involved in this 
controversy have been passed upon by this court in our 
former opinions, so as to be governed by the “rule of the 
law of the case.” It is contended by counsel for the 
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electric light company, because the opinion by ALBERT, C., 
set aside the former judgment of this court and remanded 
the cause for a new trial in the court: below, no question 
now involved in the controversy can or should be con- 
trolled by the law of the case. While, on the other hand, 
it is contended by counsel for Rombold that every question 
determined in the first opinion by Hastings, C., is spe- 
cifically reaffirmed in the subsequent opinion, with the 
exception of the action of the trial court in giving the 
eighth paragraph of instructions, and that each of these 
several questions so passed upon in our fivst opinion are 
within the rule and should not again be examined unless 
clearly wrong. Defendant company urged in support of 
its contention that the issues were changed by the filing of 
an aniended answer at the last trial and by procuring ad- 
ditional testimony, particularly that of one Holdrege, its 
present general manager. An examination of the issues 
existing at the time of our former opinions shows that so 
far as the petition and reply of the plaintiff Rombold is 
concerned there has been no change whatever in the sub- 
stance of the issucs; that at the time of the first trial of 
the cause, defendant by its answer put in issue each of 
the defenses now relied upon, and in addition to this it 
put in issue the truth of the allegation of plaintiff’s peti- 
tion as to the existence of the untaped splices on the wires, 
which were alleged to have been the cause of the injury. 
The electric light company in its brief says that at the time 
of the first trial of the cause it did not believe that such 
untaped splices were upon the wires, but that after the 
trial it became convinced of the truth of this allegation, 
and for that reason filed an amended answer, conceding 
their existence. Now, the only manner in which the 
amended answer changed the issues, so far as the fact of 
the existence of the untaped splices and the manner in 
which the plaintiff Rombold was injured, was to admit 
these allegations, which were formerly denied. The com- 
pany in its amended answer did plead with much more 
particularity and precision its defense of the assumption 
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of the risk by plaintiff Rombold by reason of his employ- 
ment, and also of the defense that the defect was open 
and obvious, but each of these defenses had been offered 
at the first trial and were treated both by the trial court 
and by this court as having been sufficiently pleaded. 
The issue of settlement was pleaded at the first trial, and 
the evidence touching this issue and the fraud alleged to 
have been perpetrated upon Rombold in procuring his 
signature to the receipt are substantially the same as 
formerly pleaded and passed upon by Commissioner Hasr- 
INGS in our first opinion. So that the only effect of the 
alleged change of issues by the amended answer was to 
relieve plaintiff Rombold of the burden of proving the 
existence of the untaped splices, and the manner in which 
he claims-to have been injured. ; 

Nor do we see anything in the testimony of the new wit- 
ness Holdrege, an electric engineer and present manager 
of defendant company, offered at the last trial, to make 
a material change in the evidence. We have carefully 
examined this new evidence and the witness appears to 
have been fair and impartial in his testimony. He knew 
nothing about the accident, was at the time it occurred, 
according to his testimony, working as lineman for a 
telephone company in Chicago; he has only been con- 
nected with defendant company since the first of the year 
as he states. He never worked as a lineman for an elec- 
tric light company and admits that the wires of an electric 
light company are charged with a much higher and more 
dangerous current of electricity than those of a telephone 
company; that the necessity of insulation is nuch greater 
on electric light wires than on telephone wires. He also 
testifies from his knowledge of the business that it is the 
duty of an electric light company to insulate its wires, 
and that when a service wire, as is conceded to have been 
the fact in this case, has been disconnected, the splices 
should be immediately taped and insulated by the lineman 
who disconnects the wire. Ie also testifies that no line- 
man is permitted to tap the wires of an electric light com- 


Vox. 73] JANUARY TERM, 1905. 265 


New Omaha Thonmson-Iouston Electric Co. ¥. Rombold. 


pany without being ordered to do so by his superiors, and 
that when a service wire is disconnected, it can only be 
done by order of the company and that a lineman ordered 
to do so is expected to insulate and tape the splices as soon 
as the wire is disconnected. He is of the opinion from his 
knowledge of the business that it is the duty of a lineman, 
whether stringing wires or otherwise employed, to look 
for and report or insulate any untaped splices he may 
discover. On this branch of the case his testimony is 
merely cumulative of that offered at the other trial, and 
only adds one more witness to a fact testified to by several 
others at the former hearing. We therefore conclude that 
all questions determined in the first opinion by Commis- 
sioner HASTINGS, except the question involved in the prin- 
ciple announced in the cighth patagraph of the instruc- 
tions formerly given, are governed by the “rule of the 
law of the case” and should not be further considered un- 
less clearly erroneous. /ead v. Teschuck, 57 Neb. 615; 
Home Fire Ins. Co. v. Johansen, 59 Neb. 849; Wittenberg 
v. Mollyneaux, 59 Neb. 203. 

In our former opinion on this case we held in brief that 
it was not error to submit to the jury whether the defend- 
ant company had taken reasonable care to provide a safe 
place for plaintiff to work under all the facts and cir- 
cumstances surrounding the controversy; and also that 
whether due care was used by plaintiff in avoiding the 
injury was a question for the jury; that whether plaintiff 
had assunicd the risk was also a question for the jury, and 
whether or not the alleged receipt had been procured from 
plaintiff by fraud and misrepresentations was likewise a 
question fer the determination of the jury. In our sub- 
sequent opinion in 68 Neb. 71, we held that one of the 
issues of fact in this case is whether it was the duty of the 
defendant to protect the plaintiff from the defects in 
question, or whether that duty devolved upon plaintiff, 
and that it was error under the evidence to instruct as a 
matter of law that this duty devolved upon the defendant, 
and because the eighth paragraph of instructions declared 
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as a matter of law that such duty devolved upon the de- 
fendant, the instruction was condemned and a new trial 
ordered, which was tantamount to saying that such ques- 
tion should have been submitted *v the jury, under a 
proper instruction. 

It is urged strongly by counsel for the electric light 
company that in any view the former decision of this 
court in holding that the question of defendant’s negli- 
gence, in not insulating the untaped splices, was one of 
fact to be determined by the jury, was erroneous, because 
the evidence establishes by a clear preponderance that the 
duty of discovering and insulating these splices devolved 
upon plaintiff, and not upon defendant under plaintiff's 
contract of service. We have made a further examination 
of the evidence contained in the present record withont 
regard to our former holdings, and are fully satisfied from 
such investigation that the testimony is fairly conflicting 
on this question. According to plaintiff’s theory, sup- 
ported by his own testimony and that of other linemen 
who testified in his behalf, it is only the duty of a lineman 
to look for and repair defective wires when directed to do 
so. While it is conceded by plaintiff that when directed 
to insulate and repair defective wires it is his duty to do 
so, yet he contends that it is only his duty when doing 
construction work to protect himself against obvious 
dangers. He concedes that if he had been sent to look for 
these uninsulated splices he would have been able to have 
discovered them, but that having been directed to ascend 
the pole for the purpose of stringing wires on the top 
thereof, his duty was to obey this order and climb as it 
was necessary to do to the first cross-arm and ascend from 
there on the cross-arms with care and caution between 
the double row of wires which fenced him in on either 
side until he reached the top of the pole; that when he 
reached the top of the pole and fixed the wire, which he 
was stringing, in its proper place, it was necessary to 
descend on the west side of the cross-arms; that he looked 
down before beginning his descent to see that the way was 
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clear, but discovered no obstacle, and was carefully de- 
scending when his arm and back at the same time came in 
contact with the splices and formed a circuit which caused 
the injury. That during about twenty years experience 
as a lineman he had never before known of untaped 
splices being left on the wires. His testimony is supported 
by that of other witnesses experienced as linemen. It is 
not claimed that there was any contract between plaintiff 
and defendant specifically prescribing the risks he should 
assume or the work that he should do; he merely applied 
to one of the company’s foremen for a job as a lineman, 
stating the experience he had had and that he was a mem- 
ber of the union, and on this statement he was offered 
work at $2.50 a day as lineman and entered defendant’s 
service under this and no other contract. He had never 
before worked on the line at the place of his injury and 
was not directed to make repairs when he ascended the 
pole. Now, on the question as to the danger being obvious, 
there was likewise some conflict in the testimony which in 
our view on this issue clearly preponderated in favor of 
plaintiff’s contention. In the first place, the untaped 
splices were in a network of wires and projecting only an 
inch; and were so colored by age that at a casual glance it 
would have been difficult to have determined whether the 
splices were taped or untaped. Also in descending the pole 
plaintiff had his face turned toward the pole and had to 
watch with care both for his footing and his handholds in 
making the descent. One of these splices came in contact 
with his back and the other with his arm which he had 
placed under a wire to take hold of the cross-arm. Under 
these circumstances, and in view of the fact that more 
than a year after the injury had occurred the company 
with all its employees had not yet discovered the existence 
of these untaped splices, although one of its linemen had 
ascended and descended the pole on which plaintiff was 
injured and strung a wire upon it a few minutes before 
plaintiff’s injury, and its foreman had gone to the pole 
after plaintiff’s injury and made an examination for the 
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purpose of discovering the untaped splices and failed to do 
so, consequently, we think, that there was not such an 
overwhelming weight of evidence in favor of the danger 
having been obvious as would justify us to overthrow the 
finding of two juries and two trial courts and our own 
former opinion upon this question. 

Again the questions involved in this issue were submit- 
ted to the jury for special findings by request of counsel 
for the electric light company on the following inter- 
rogatories: 

“3. Were the untaped splices on the wires between 
which Rombold started to descend the pole obvious and 
of such character as to be open to the usual view of a 
lineman in Rombold’s situation on the pole? A. No.” 

“4. Did Rombold, when he was on the pole from which 
he fell, look at the wires to see whether he might safely 
pass between the wires strung on the pole? A, Yes.” 

“5. Could Rombold by looking to see whether there 
were any bare places or defeetive insnlation on the wires 
between which he started to descend have avoided the 
electric shock which caused him to fall to the ground? 
A. No.” 

“6, Was it the duty of linemen in Rombold’s situation 
to observe and repair or report to the foreman for repair 
defects in the insulation of the wires which rendered the 
condition of the wires unsafe for the linemen? <A. No.” 

We are also strongly urged to reexamine the question 
of the sufficiency of the evidence to impeach the receipt 
signed by plaintiff in settlement of his injuries. The evi- 
dence on this question is practically the same as that ex- 
amined by us in our first opinion, but waiving this for 
the sake of the conclusions to be reached, we have re- 
examined the testimony on this issue. According to 
plaintiff’s testimony, on two occasions shortly before the 
paper was signed, superintendent White had conversed 
with him and told him that the company had insurance on 
its employees; that under their contract with the insurance 
company this company would pay for hospital expenses 
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and medical attendance of those injured in the service, 
whether there was any liability for the injury or not, and 
that he (White) promised plaintiff that he would aid 
him in getting as liberal an allowance as possible for his 
medical and hospital expenses, and that as soon as he 
(Rombold) had recovered the electric company would 
give him $500 in addition to this and restore him to work 
at a good salary again. With reference to this representa- 
tion plaintiff is corroborated by the testimony of Mrs. 
Kopp. He further says that on the day the receipt was 
signed he had returned from the hospital where he had 
gone for further treatment of the leg subsequently ampu- 
tated, and received a message from Mr. White to come to 
his office and meet Gilbert, the superintendent of the as- 
surance company. That when he came he was suffering 
intense pain from his limb and his head was aching and 
he was suffering generally from an impending attack of 
typhoid fever; that when Gilbert read the paper as though 
it was a receipt from the assurance company for his 
hospital expenses and medical attendance, he signed it in 
duplicate without reading or further investigating it, be- 
cause he relied on the representations of White and be- 
cause he was not in a fit physical and mental condition to 
enter into a contract. That after he had signed the re- 
ceipt he returned home, went to his bed and was taken 
down with a violent attack of typhoid fever from which he 
suffered for six or seven weeks before recovering. The 
allegation with reference to Rombold'’s physical condition 
was strongly corroborated by other testimony introduced 
in his behalf. In defendant’s original answer it had al- 
leged in pleading this receipt “that it had paid plaintiff 
the sum of $325 (claimed by him for loss of time and ex- 
penses incurred in the treatinent of his injuries) and re- 
ceived from him, the plaintiff, a release in writing which 
is in the words and figures as follows:” (Tere follows a 
copy of the release before set out.) This allegation was 
subsequently stricken from the answer by leave of court 
and was not incorporated in the amended answer. Plain- 
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tiff at the last trial was permitted, over the objection of 
defendant, to introduce this allegation from its first an- 
swer. The action of the trial court in permitting this is 
urged as error. We think, however, the rule is well 
established that an admission made in a pleading by either 
plaintiff or defendant may be proved by the pleading 
itself, although the pleading is subsequently discarded 
and an amended pleading filed. We therefore conclude 
that there was sufficient evidence that the signature to the 
receipt was obtained by fraud and mistake to raise a 
question of fact for the determination of the jury. 

It is also urged that the trial court erred in admitting 
evidence as to the conversation with superintendent 
White preceding the signing of the receipt. This conten- 
tion, however, is not well founded, as it is a universal rule 
that when fraud is alleged a broad and liberal latitude 
should be given the party alleging it in establishing 
every fact and circumstance connected with its alleged 
perpetration, The mental and physical condition of the 
party, all representations and inducements held out to 
him by the adverse party, should be carefully examined 
into, and all testimony directly connected with the trans- 
action should be admitted. ‘While it is the general rule 
that the signing of an agreement by one who can read and 
write without reading it, is ordinarily such a negligent act 
on the part of the one so bound as to deny him relief from 
the written contract, Osborne v. Missoari P. R. Co., 71 
Neb. 180, this rule has many exceptions, especially when 
the contest is between the original parties to the agree- 
ment and the signature is alleged to have been procured 
by fraud or deception. These exceptions are fully recog- 
nized in the case just cited, and the question involved in 
the instant case is referred to in this opinion in the fol- 
lowing language: 

“In the very recent case of New Omaha Thomson-Hous- 
ton Electric Light Co. v. Rombold. 68 Neb. 54, the plain- 
tiff was permitted to be relieved from his signature to a 
release similar in substance to that pleaded in the suit at 
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bar, by a clear preponderance of the evidence that the 
receipt had been misread to him when his signature was 
‘ obtained. While the judgment first rendered in this case 
was reversed on a rehearing on January 6, 1904, this por- 
tion of the opinion was not reversed, and is still of judicial 
weight in the determination of this question. But in this 
case, the agent of defendant purported to read the written 
instrument to the plaintiff, and procured his signature by 
deception in misreading the contents of the paper signed.” 

The instructions given by the trial court are assailed 
generally in the bricf of the electric light company. The 
instructions on the alleged fraud perpetrated on plaintiff 
in procuring bis signature to the release are identical 
with the one commented upon with favor in our first 
opinion, and need no further review. The other instruc- 
tions covered carefully every defense interposed, and tell 
the jury again and again that if they believe from the evi- 
dence either that plaintiff had assumed the risk as an 
incident of his employment, or that the defect was open 
and obvious, in either instance they should find for 
the defendant, and in no instruction given was plaintiff 
permitted to recover if he had voluntarily signed the re- 
ceipt without any deceit or fraud having been practiced 
upon him, or if it was his duty to inspect the wires for 
defects at the time of the injury or if the defect was open 
and obvious. They further tell the jury to not allow 
plaintiff, if permitted to recover, anything for medical 
services and hospital expenses. We think the instructions 
models of clearness and precision, which clearly covered 
every question involved in the controversy. Finding no 
reversible error in the record, it is therefore recommended 
that the judgment of the district court be affirmed. 


AMES and LeTron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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The following opinion on motion for rehearing was 
filed December 20, 1905. Rehcaring denied: 


1. Injury to Employee: Question ror Jury. Whether it was the duty 
of the defendant due to the plaintiff to insulate the wires de- 
scribed and complained of in the petition, or whether because 
of the nature of the work, the contract of employment, or other 
facts and circumstances, the duty to make inspection and dis- 
cover defects devolved upon the plaintiff, are, under the issues 
and the evidence, held to be questions properly submitted to the 
jury for its determination. 


2. Obvious Defects. An open and obvious defect is one which is 
manifest to the sense of observation, open and readily discernible, 
whether it arises from the nature of the -usiness, the particular 
manner in which it is contucted, or the use of defective and 
unsafe appliances. ; 


2a. : QUESTION FoR Jury. Whether the defect complained of is 
open and obvious is held to be a question of fact for the jury. 
3. Applying the rule of the law of the case it is 


held, “that whether or not due care on the lineman’s part re- 
quired that he sce and avoid contact with the exposed splices 
was properly left to the jury.” 


Houcomes, ©. J. 


This cause is now pending on its second appearance in 
this court. The error proceedings first taken to have re- 
viewed the record and judgment obtained in the court 
below resulted in a reversal of the judgment and a re- 
manding of the cause for further proceeding. New Omaha 
Thomson-Houston Electric Light Co, cv. Rombold, 68 Neb. 
54, 68 Neb. 71. The plaintiff on the second trial in the 
court below again obtained juilement, and defendant brings 
error. In an opinion prepared by the commissioners, 
which was adopted by the court, it was found that no 
prejudicial error had been committed and the judgment 
last obtained was accordingly affirmed. New Omaha 
Thomson-Houston Electric Light Co. vr. Rombold, ante. 
p. 259. An application for a rehearing has been made 
and it is complained that the rule of the “law of the case” 


VOL. 73] JANUARY TERM, 1905. 273 


New Omaha Thomson-Houston Electric Co. vy. Rombold. 


was erroneously applied in the last opinion, thereby leav- 
ing unconsidered and undetermined vital questions pre- 
sented by the issues and the evidence at the last trial. 
The plaintiff, a lineman in the employment of the de- 
fendant electric light company, received personal injuries 
while at work in the performance of his duties, and his 
cause of action for damages is grounded on the alleged 
negligence of the defendant in permitting and causing to 
exist on its main lines of wires two short pieces or splices 
of wire projecting therefrom, untaped and uninsulated, 
and that while engaged in his work he came in electrical 
contact with the exposed ends of said wires, receiving a 
shock which caused him to fall to the ground and to 
receive the injuries complained of. These splices of wire 
had been left in the condition they were in when the injury 
occurred by removing or detaching service wires used to 
earry electrical currents for electrical lighting or power 
purposes from the main or feed wires to the structures 
occupied by the customers of the defendant company. 

One of the principal defenses of the company was and 
is that it owed no duty to the plaintiff in respect of the 
alleged negligent construction and defective condition of 
its wires which produced the injury, since the character 
and nature of the plaintiff’s employment required of him 
the duty of inspecting the wires of its lines where he was 
working and of discovering defects and repairing the same 
or reporting such defects to the company in order that 
the same might by it be properly repaired and the defect 
cured. 

As bearing on the issue of the alleged negligence of the 
company and its duty toward its employees in that regard, 
the trial court at the first hearing instructed the jury, 
in substance, that it was the defendant’s duty to exercise 
ordinary and reasonable care to render it safe for the 
plaintiff to work on its poles and among its wires strung 
thereon. That if such degree of care and caution required 
such wires to be insulated, then it was negligence to permit 


such wires or parts of them to be without proper insula- 
- 21 
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tion and thereby subject its linemen to risk of injury. It 
is, in the opinion last filed on the first appeal, said that it 
is the undoubted general rule of law that the employer is 
bound to exercise reasonable care not to expose his em- 
ployees to unreasonable or extraordinary danger by put- 
ting them to work in dangerous places or with dangerous 
tools and appliances. It is held, however, therein, under the 
issues in the case at bar as to negligence, that where from 
the nature of the work, the contract of employment, or 
other facts and circumstances, the duty to make inspection 
and discover defects devolves upon the employee, the em- 
ployer is not liable for an injury resulting to such employee 
from a defect which the latter, by reasonable inspection, 
would have discovered. To the charge of negligence at 
the first trial the defendant answered by a general denial, 
thus putting in issue not only the alleged defective con- 
dition of its electric light wires, but also its alleged duty 
to the plaintiff to properly tape the exposed wires and 
thus prevent the risk of danger to which the plaintiff was 
exposed. As to the alleged omission of duty on the part 
of the defendant to keep and maintain its wires in a reason- 
ably safe condition, the decision unmistakably establishes 
the proposition that that question was one of fact which, 
under the pleadings and the evidence as they then stood, 
should have been submitted to the jury for its determina- 
tion. On the retrial the answer was changed so that it 
was specifically denied “that it was the duty of this de- 
fendant, due to plaintiff, to insulate the wires described 
and complained of in the petition,’ thereby narrowing 
the issue regarding the duty owing by the employer to the 
employee in respect of the uninsulated wires, and bring- 
ing the issue squarely within the rule announced in the 
opinion. The defective condition of the wires was con- 
ceded. 

1. It is now contended that the undisputed evidence 
discloses that the defendant did not owe to the plaintiff 
the duty of inspecting the wires and repairing the defects 
complained of in order that the plaintiff might have a 
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safe place to work at the place and under the circum- 
stances where the accident occurred, and that the opinion 
last filed is erroneous in holding that the evidence was 
conflicting regarding the defendant’s duty in that regard. 
If there exists a substantial conflict in the evidence as to 
the nature of the work, the contract of employment and 
other facts and circumstances connected with the plain- 
tiff’s employment, as we think does, then, under the de- 
cision on the first appeal, any course other than to have 
submitted such question to the jury for its determination 
would have been error to the prejudice of the party against 
whom the ruling operated. 

If the evidence relating to corresponding duties and 
obligations of the respective parties concerning the de- 
fective condition of the wires is in the last trial sub- 
stantially the same as on the first, as we think it is, then 
the propriety of the submission of the question to the jury 
for its determination as to on whom the duty rested, is 
foreclosed by the rule of the law of the case. 

It is contended that there is no averment in the pleading 
of the plaintiff that the defendant had actual knowledge 
of the defect complained of, and that there would be no 
cause of action unless the defendant might by reasonable 
inspection have obtained such knowledge. The facts out 
of which the alleged negligence arises do not, as it occurs 
to us, bring the case within the rule nor the reason of 
the rule invoked by the defendant. If the defect existed 
as complained of, it was occasioned by the active agency 
of the master in the construction and operation of its 
electrical lighting and power system. It resulted from 
the negligent acts of its agents and servants in stringing 
its wires to be used in the prosecution of its business. 
There would be no difference in principle had its wires, 
poles or fastenings been defectively arranged or con- 
structed in the original construction of the plant and re- 
garding which the master would be chargeable with notice. 
It would, by the application of like principles, be charge- 
able with notice of the defective character of the work- 
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manship characterizing the method adopted in attaching 
and detaching service wires to and from the main or feed 
wires. It is not a defect occasioned by accident, nor grow- 
ing out of the ordinary use and wear of the system, nor 
yet because of some inherent defect in the materials and 
appliances obtained for use by the master, and regarding 
which be is required to exercise such care as the circum- 
stances reasonably demand, to see that the material and 
appliances so furnished are reasonably safe for use and 
to thereafter maintain them in such reasonably safe con- 
dition. The defect complained of grew out of additions 
to, and alterations of the system and in the making of 
which the master is required to exercise reasonable care 
to the end that its employees be not exposed to unneces- 
sary danger while working in and about the property 
in the prosecution of the master’s business. “It is well 
settled that a master who, himself, manufactures and sup- 
plies an instrumentality is chargeable with such knowledge 
of its defects as ordinary care during such manufacture 
would have disclosed. Manifestly, the responsibility 
which is thus assumed to come into existence continues 
as long as the defects remain unremedied, irrespective of 
whether the instrumentality was or was not properly in- 
spected after being put into use.” 1 Labatt, Master and 
Servant, sec. 152. It is argued that even if the testimony 
tended to show that it was the duty of the plaintiff to 
look for defects only when told to do so or when engaged 
in inspection work with a view to the discovery and rem- 
edying of defects as distinguished from the ordinary 
work of a lineman, it would not tend to show that the de 
fendant owed the duty to the plaintiff alleged in the peti- 
tion, because if it were true that plaintiff’s contract did 
not require him to look for defects in the wires unless 
specifically told to do so it would not necessarily follow 
that the law imposed on the defendant the general duty of 
a master to provide a safe place for his servant. It is, 
we think, settled by law of the case that the employer 
did owe to its employee the duty imposed by the law gen- 


VoL. 73] JANUARY TERM, 1905. 277 


New Omaha Thomson-Houston Electric Co. y. Rombold. 


erally to provide the employee a safe working place unless 
the employer had been relieved of that duty by reason 
of the employee’s contract of employment, the nature of 
the work to be performed and other facts and circum- 
stances. In other words, the rule of the law of the case 
now to be applied is that unless the plaintiff by reason 
of the character of his employment has assumed the duty 
of making inspection for the discovery of defects of the 
nature and kind complained of and repairing the same or 
reporting them in order that they may be repaired, then 
the duty which the law says rests generally on the master 
to provide a safe working place for the servant rests upon 
the defendant in the case at bar, and the failure to 
discharge such duty where damage resulted therefrom 
would constitute actionable negligence. Whether the 
plaintiff had in fact by reason of his employment and the 
nature and character of the same and other facts. and 
circumstances assumed the duty of making his own in- 
spection to discover defects of the kind complained of and 
therefore relieved the master of the duty ordinarily rest- 
ing on him and which would have continued to exist except 
as the servant may have waived it, became of vital im- 
portance to both parties. The evidence relating to this 
question is of such a character as to require its submission 
to the jury and its finding must be regarded as conclusive. 

2. It is argued that the opinion handed down on the 
second appeal is erroneous in holding that there was a 
conflict of testimony relating to the question whether 
the defects complained of were open and obvious, the con- 
tention being that they were according to the undisputed 
evidence and that therefore the risk was assumed by the 
plaintiff. . 

There is no serious dispute or conflict in the testimony 
as to the nature and character of the defects relied on as 
constituting negligence. The alleged negligence was with 
reference to the untaped splices of wire left on the main 
wires where the service wires were detached therefrom. 
The facts and circumstances as to the size and length of 
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these pieces of wire, how left untaped or uninsulated, 
where attached to the main wires, the number and relative 
position of the main wires, the position of the untaped 
splices in relation to the pole and cross-arms on which the 
plaintiff was working, and the other related facts and cir- 
cumstances were established by the evidence without sub- 
stantial conflict or controversy. The question of im- 
portance in respect of the matter is what is the proper de- 
duction to be drawn from the established facts, and 
whether the question is one to be ruled on as a matter 
of law or whether it is the province of the jury to say 
whether the defects were open and obvious within the 
meaning of the law. We incline to the view that the ques- 
tion was properly submitted to the jury and that its con- 
clusion determines the matter. As tending to support 
the view that the defects were open and obvious, it may be 
said that the untaped splices extended about one inch 
from the main wires and were located about two feet 
from the cross-arms on the pole where the defendant was 
working and which he ascended and descended when 
performing the service he was engaged in; that in going 
up to the top of the pole these points were at one time ona 
level with his eyes and on the far side of the pole he was 
ascending. Had he noticed them, he must as an ex- 
perienced lineman have appreciated the danger. The 
splices were on the main wires attached to the second 
cross-arm from the top, and within four or five feet of 
the plaintifi’s face while he was at the top of the pole, 
and while engaged in the construction work he was sent 
to do. On the other hand, it may be said that he did not 
in fact see or discover these defects;.that there were six 
or eight wires, one above the other, not in perfect align- 
ment, making the apparent width of the obstructed vision 
when looking up or down of about one and one-half or 
two inches. The exposed untaped wires were discolored 
from age, giving them somewhat the same appearance as 
the insulated wires. In ascending and descending the 
pole, plaintiff’s attention was mainly directed to the cross- 


VoL. 73] JANUARY TERM, 1905. 279 


New Omaha Thomson-Fouston Electric Co. v. Rombold. 


poles and wires on and between which he was climbing 
and his view of the defects frequently cut off by thes. 
obstructions. That before descending he looked down 
between the wires to see that the way was clear and in 
descending he had his face turned toward the cross-arms 
and was required to watch where he placed both his hands 
and his feet. It also appears that defects of the kind in 
question were unusual and that the plaintiff had never be- 
fore in his experience observed any of that kind. With 
these facts before us, should it be said that the plaintiff 
assumed as a matter of law fhe risk as an open and obvious 
one? The defendant’s view of the matter is probably best 
expressed in a requested instruction, which was refused, 
to the effect that “open and obvious defects in the sense 
of these instructions are those which could have been seen 
by the plaintiff while on the pole by the mere exercise of 
his sense of sight, and the danger of which would when 
seen be understood by him.” This test does not seem to 
us to be correct. Of course the defect could only have been 
seen by the exercise of his sense of sight. It is also true 
that they might have been seen by the exercise of the 
sense of sight had attention been directed to them. But 
because they possibly might have been seen by the merc 
exercise of the sense of sight can it be said for that reason 
alone that they were open and obvious defects? In defin- 
ing what was meant by the assumption by an employee of 
open and obvious dangers in connection with his employ-. 
ment, one court has said: “Risks which are incident to 
the business must not be confounded with such as are de- 
nominated ‘obvious.’ The former sort comprises those 
which accompany or arise from the natural or usual 
‘method of conducting the particular business, and has~ 
more special relation to perils which attend the business 
generally, while the latter include such as are manifest 
to the sense of observation, open and readily discernible, 
whether they arise from the nature of the business, the 
particular manner in which it is conducted, or the use of 
defective or unsafe appliances.” Stager v. Troy Laundry 
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Co., 88 Ore. 480, 53 L. R. A. 459. If the risk is assumed on 
the ground that it is open and obvious it must be shown 
either that the employee had actual knowledge of the defect 
or that it was so plainly observable that he may be pre- 
sumed to have had actual knowledge of it. The plaintiff 
had no actual knowledge of the defects complained of. 
Were they so open and readily discernible, so obvious as 
that knowledge of them will be imputed to him as a matter 
of law? Whether or not he knew or should have known of 
the defects under the circumstances shown in evidence is 
a matter regarding which reasonable minds might very 
readily draw different conclusions, and for that reason 
the question was properly submitted to the jury as one 
of fact for its determination. 

3. The contention now made that the undisputed evi- 
dence establishes contributory negligence cannot be sus- 
tained. The rule of the law of the case has settled the 
contention to the contrary. When the case was first here 
for consideration on facts substantially the same, it was in 
express terms held: “That whether or not due care on 
the lineman’s part required that he see and avoid contact 
with the exposed splices was properly left to the jury.” 
Treated as an original proposition, we are satisfied this 
question was rightly left to the jury. Whether or not, 
under the circumstances, the plaintiff exercised due care 
and caution in the performance of his work at the time he 
received the injury complained of was a question pecul- 
iarly within the province of the jury. The facts and cir- 
cumstances have been heretofore bricfly stated. What has 
been said regarding the danger being open and obvious 
in a measure applies here. Because the plaintiff might 
have discovered the defects by the exercise of greater 
vigilance than then displayed or of extraordinary care and 
caution does not for either reason establish contributory 
negligence as a matter of law. He was not required to be 
on the alert and search for defects the existence of which 
he had no reasonable ground to suspect. Of course, he 
knew danger lurked in the wires among which he was 
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working, and with which he was likely to come in ‘contact 
in the prosecution of his business, and as an experienced 
lineman it was his duty to exercise all reasonable care 
and caution in respect thereto; but the danger resulting 
in the injury was not one ordinarily incident to the busi- 
ness, and the risk of which he assumed when he engaged 
in the employment, unless it was open and obvious. 
Negligence on his part, which would defeat a recovery, 
would be the failure to observe that degree of care and 
caution which an ordinarily prudent man of like knowl- 
edge and experience would have exercised under similar 
circumstances. It can hardly be said that the evidence 
relating to the question is open to but one reasonable 
construction, and that against the plaintiff. 

A, The alleged errors in the rulings of the trial court 
with reference to the instructions given to the jury and 
the purported release relied upon as a defense to the 
plaintiff's demand have, we think, been sufficiently and 
satisfactorily considered in the opinion heretofore filed, 
and will not be at this time further discussed. 

The judgment of affirmance is adhered to, and the 
motion for a rehearing denied. 

REHEARING DENIED. 


r 


STATE, EX REL. JOHN M. MCCLAY, RELATOR, Vv. JOHN H. 
MICKEY, GOVERNOR, RESPONDENT. 


Firep Fesrvary 22, 1905. No. 13,408. 


1. Laws: AvTHENnTicaTion. A law cannot be established by the cer- 
tificates of the clerical officers of the senate and house of rep- 
resentatives, made after the adjournment of the legislature, sine 
die, for the purpose of authenticating a purported act as one 
having been duly passed by the legislative branch of government. 


: ENactMEentT. The bill herein considered, not being authen- 
tieated by the signature of the presiding officer of either branch 


2. 
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of the legislature as required by section 11, article III of the 
constitution, which provides that “the presiding officer of each 
house shall sign in the presence of the house over which he 
presides, while the same is in session and capable of transacting 
business, all bills and concurrent resolutions passed by the leg- 
islature,” held not to have become a law. 


ORIGINAL application for a writ of mandamus to compel 
respondent to appoint commissioners to select site for 
monument. Writ denied. 


A. W. Lane, for relator. 


Frank N. Prout, Attorney General, and Norris Brown, 
contra. 


Hotcomgs, C. J. 


A writ of mandamus is applied for to require the re- 
spondent, the governor, to appoint a commission of five 
persons whose duty it shall be to supervise the selection 
of a site on the capitol grounds and the erection of a 
monument to be dedicated to the memory of the life and 
public services of President Lincoln. The application is 
based on what purports to be an act of the legislature 
which is carried into the laws of 1903, and published as 
chapter 157 thereof. The governor, we are advised, de- 
clines to act through no lack of sympathy for the object 
sought to be attained, but because of a doubt as to the 
validity of the law which must be looked to for authority 
to proceed. The right to the writ prayed for depends, 
therefore, upon the validity of the enactment referred to. 
The following certificate made by the secretary of state is 
found at the close of the printed laws passed by the legis- 
lature at its 28th session. Laws 1908, p. 747. 

“All of the foregoing laws (except as otherwise noted 
in connection with the same) are signed and attested 
as follows, to wit: John H. Mockett, Jr., Speaker of 
the House of Representatives. Attest: John Wall, Chief 
Clerk of the House of Representatives. Edmund G. Mc- 
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Gilton, President of the Senate. Attest: A. R. Keim, Secre- 
tary of Senate.” There is found attached to chapter 157 
(house roll No. 78), the act in question, the following . 
certificates: “I, C. H. Barnard, first assistant chief clerk 
of the house of representatives of the state of Nebraska, 
do certify that the copy of house roll No. 78, hereto at- 
tached, is a full and correct copy of said house roll No. 
78 as passed by the house March 31 by a vote of 60 yeas 
to 12 nays; that it was transmitted to the senate on the 
same day, and on April 6 returned from the senate in- 
definitely postponed. On April 7 it was recalled from the 
house for further consideration and on the 8th of April 
transmitted to the house and passed, where, by oversight, 
the bill failed to be sent to the enrolling room. 

“Given under my hand this 14th day of April, A. D. 
1908. C. H. BARNARD, 

“First Assistant Chief Clerk of the House.” 


. “STATE OF NEBRASKA, SS: 

“T, A. R. Keim, secretary of the senate of the state of 
Nebraska, do hereby certify that the copy of said house 
roll No. 78, hereto attached, is a full and correct copy of 
said house roll No. 78 that was read the third time on the 
8th day of April, 1903, and was duly passed by the senate 
by a vote of 30 yeas to 2 nays, and was thereafter on the 
same day transmitted to the house of representatives with 
a certificate attached that the same had been passed by 
the senate. 

“Given under my hand this 14th day of April, 1903. 

“A. R. KEM, 
“Secretary of the Senate.” 


This bill appears to have been approved by the governor 
on April 14, 1903. An inspection of the enrolled bills 
in the office of the secretary of state passed by the legisla- 
ture at the session mentioned discloses that the only au- 
thentication of the act under consideration is to be found 
in the two certificates above set forth. The bill is in no- 
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wise authenticated by the signature of cither of the presid- 
ing officers nor do the names of either or any of the clerical 
officers of either house appear on said bill as attesting 
the signatures of the presiding officers. It may also be 
said that the measure in question does not appear to have 
the earmarks of being an enrolled bill, such as is custom- 
ary after the final passage of an act through both branches 
of the legislature. It is in all probability a copy of the 
engrossed bill procured at the time it was certified to as 
above mentioned. The legislature adjourned sine die on 
the 8th day of April, 1903. The question presented, there- 
fore, is whether house roll No. 78, the act in question, has 
been passed through both branches of the legislature, 
authenticated and approved with all of the formalities 
required to give it the force of law. 
_ 1. The only evidence ofthe purported law as being the 
measure passed by the legislature, and of its due enact- 
ment and promulgation by the legislative branch of gov- 
ernment, is to be found in the certificates attached to the 
bill. To be sure, an inspection of the legislative journals 
discloses that an act entitled the same as the one under 
consideration was introduced and duly passed through 
each branch, with amendments; the contents of the bill 
and the nature of the amendments being otherwise undis- 
closed. The language of the body of the bill when intro- 
duced or as finally passed and after amendment is un- 
ascertainable save by resort to what purports to be the 
bill as finally passed, to which is attached the certificates 
heretofore quoted or other evidence of an extraneous 
character. These certificates, it will be observed, were 
made and attached to the purported bill after the final 
adjournment of the legislature. They are no part of the 
proceedings of either branch and are not to be found in 
the journals of the legislative body. They were not made 
by those executing them as any part of the action taken 
by either of said bodies. As evidence these certificates, 
it would seem, possess no greater value than would the 
sworn testimony of the parties making them. We are 
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then brought face to face with the proposition of whether 
evidence outside of the enrolied bills and the legislative 
journals may be resorted to for the purpose of establishing 
that a particular bill has duly passed both branches of 
the legislature with all the formalities required by the 
fundamental law, and has been duly authenticated and 
promulgated so that nothing further is required save 
action by the executive. In many jurisdictions it is held 
that the enrolled bill properly authenticated by the signa- 
tures of the presiding officers of each branch of the legis- 
lature and approved by the governor is the exclusive and 
only evidence of the due enactment of the measure into 
law. In this jurisdiction it is held that the enrolled bill 
may be impeached by the records contained in the legis- 
lative journals; but it has not been held that resort may 
be had to evidence of an extraneous character to prove 
or disprove the validity of a legislative enactment. In the 
case of in re Granger, 56 Neb. 260, it is held: 

“Where from the journals of both branches of the legis- 
lature and from the copy of the bill sent to the governor 
for approval, and by him approved, and- which was at- 
tested by the proper officers of both houses, it is shown 
that a certain bill was properly passed, that fact cannot 
be disproved by the introduction in evidence of what it is 
agreed between the litigants was the bill originally intro- 
duced and memoranda thereon indorsed tending to show 
that the bill approved and attested was not the one really 
passed by both houses.” In the body of the opinion, quot- 
ing approvingly from a case entitled Division of Howard 
County, 15 Kan. 194, it is said: “It will be noticed that 
the legislative journals and the enrolled bills are the only 
records required by law to be kept for the purpose of show- 
ing any of the legislative proceedings. There is no pro- 
vision for preserving the engrossed bills as a record of 
the legislative proceedings. And as the legislative journals 
and the enrolled bills are, by law, records, and the only 
records of legislative proceedings, they must of course 
import absolute verity, and be conclusive proof as to 
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whether any particular bill has passed the legislature, 
when it passed, how it passed, and whether it is valid or 
not. * * * Now as we have before intimated, the en- 
rolled bills and the legislative journals, being records pro- 
vided for by the constitution, importing absolute verity, 
we cannot take judicial notice that they are untrue, nor 
can we even allow evidence to be introduced for the pur- 
pose of proving that they are not true. Therefore, as the 
enrolled bill of the law dividing Howard county, and the 
journals of the legislature, would seem to prove that said 
bill has been legally passed by the legislature, and has 
been legally approved by the governor in the form as it now 
appears enrolled in the secretary’s office, we cannot take 
judicial notice that said bill was not properly so passed 
and so approved, and we cannot even allow evidence to 
be introduced showing that it was not so passed and so 
approved.” Again in State v. Abbott, 59 Neb. 106, it is 
directly held: “The enrolled bill, authenticated by the 
proper officers of the house, approved by the governor, 
and filed with the secretary of state, and the journals of 
the houses are the official records of the proceedings of 
the legislature relative to the enactment of the law, and 
are the only competent evidence in a controversy in regard 
to the due passage of the bill, or in respect to alleged 
material errors in its substance.” In the body of the 
opinion, the character of the evidence which may be con- 
sidered in determining whether a law has been duly en- 
acted is thus stated: ‘The decisions may be classified 
‘into those in which the enrolled bill has been deemed 
conclusive, and those recognizing the doctrine that courts 
will look back of said bill and examine and consider the 
journals of the legislature. See 23 Am. & Eng. Ency. Law 
(1st ed.), 200. In some cases the courts of last resort have 
approved the reception in evidence of the engrossed bill. 
See 28 Am. & Eng. Ency. Law (ist ed.), 198; Berry v. 
Baltimore & D. P. R. Co., 41 Md. 446, 463, 20 Am. Rep. 
69; Hollingsworth v. Thompson, 45 La. Ann. 222, 12 So. 
1. In this state we have not decided the enrolled bill to be 
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conclusive but have examined the legislative journals. 
In no case up to the present has the supreme court ap- 
proved the reception and consideration of anything more 
or further than we have just stated. See Hull v. Miller, 
4 Neb. 503; Cottrell v. State, 9 Neb. 125; Ballou v. Black, 
17 Neb. 389; State v. MeLelland, 18 Neb. 236; State v. 
Robinson, 20 Neb. 96; In re Groff, 21 Neb. 647; State v. 
Van Duyn, 24 Neb. 586; State v. Woore, 37 Neb. 18; In re 
Granger, 56 Neb. 260. In the case last cited the considera- 
tion of other evidence than the enrolled bill and the 
journals was in effect disapproved.” 

The opinion also discusses the method of procedure in 
the legislature by which an act is transformed into iaw, 
which is of interest in connection with the question under 
consideration, but which need not here be reiterated. The 
prior utterances of this court lead, we think, logically to 
the conclusion that the only evidence to which recourse 
may be had in determining whether a bill has been duly 
enacted into law is the duly authenticated enrolled bill 
approved by the governor and the legislative journals—the 
latter only when affirmatively showing that some vital 
requirement of the fundamental law to the valid enact- 
ment of a law has been ignored or disregarded. Such 
being the case, the attempt to establish the Jaw in ques- 
tion by the certificates of the clerical officers of each 
branch of the legislature made after the final adjourn- 
ment of the session is unauthorized. The evidence is in- 
competent and insufficient for the purpose of showing 
that the act in question was passed through each branch 
of the legislature in the manner provided by law, and 
authenticated in a manner required to give it the sanction 
and force of law when approved by the governor. With- 
out the certificates, there is nowhere found any evidence 
that the purported act, as it is found among the enrolled 
bills and in the sesion laws, was in the same form in which 
it was when passed by each branch of the legislature. 
The identity and authenticity of the measure is in doubt 
and uncertainty, unless these certificates may be accepted 
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in lieu of the signatures cf the presiding officers provided 
for by the constitution. This, in our judgment, cannot 
be done, and the certificates must be rejected as com- 
petent evidence for the purpose fov which offered. 

2. It is argued that the enrolled bills signed by the 
presiding officers of the legislature are prima facie evi- 
dence only of their due passage through that body, and 
that the governor in approving a measure may from other 
sources ascertain whether the act as approved was passed 
by the legislature, and that, having approved the measure, 
the court will presume that he had sufficient evidence be- 
fore him to show that it was the bill passed by the legis- 
lature and in the same form as when finally passed. As 
we have seen, the enrolled bill and the legislative journals 
alone can be looked to in order to establish what the law 
is, In support of counsel’s contention in this regard, we 
are cited to the ease of Cottrell v. Statc, 9 Neb. 125. We 
think that a careful analysis of the decision in that case 
will hardly warrant us in going to the extent we are 
asked to go in the case at bar. In the case cited, the bill 
under consideration was enrolled and properly signed by 
the speaker of the house, and attested by the chief clerk 
of that body. The signature only of the presiding officer 
of the senate was omitted, the attestation of the secretary 
of the senate being attached. It is held the failure of the 
presiding officer of the senate to sign the bill, which the 
journal showed to have passed by the constitutional ma- 
jority, would not affect the validity of the act. It may be 
presumed, say the court, that the governor had sufficient 
evidence before him of the passage of the bill at the time 
he approved the same. The signature of the presiding 
officer of the house identified the bill and authenticated it 
as the measure which the legislative journals showed to 
have passed by the constitutional majority of votes. There 
was evidence contained in the enrolled bill and in the 
legislative journals, when considered together, which was 
deemed sufficient to warrant the governor in acting on the 
bill as the identical measure which the legislature had 
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acted upon and had passed by the requisite number of 
affirmative votes. If, therefore, we concede the soundness 
of the rule announced in the Cottrell case, it at once be- 
comes apparent that in the case at bar the rule must be 
extended much farther in order to uphold the law in ques- 
tion, and this, we are satisfied, we are not warranted in 
doing. Our inclination is to restrict rather than to en- 
large on the rule therein announced. It is quite obvious 
in the present case that, without the certificates of the 
clerical officers of the two branches of the legislature to 
which we have alluded, there is nothing in the bill itself 
nor in the legislative journals from which it may be said 
that the amended house roll No. 78, which the journals 
show to have passed both branches of the legislature by a 
constitutional majority, is identical with, and contains the 
same matter as that of the purported act found among 
the enrolled bills in the office of secretary of state and 
carried into the laws as chapter 157. There is an essential 
fact-in the chain of evidence wholly wanting in order to 
authenticate and identify the act in question as having 
been constitutionally passed by both branches of the 
legislature, unless recourse be had to evidence outside 
of the enrolled bill itself and outside the legislative 
journals. 

* Section 11, article III of the constitution, is in part as 
follows: “The presiding officer of each house shall sign 
in the presence of the house over which he presides, while 
the same is in session and capable of transacting business, 
all bills and concurrent resolutions passed by the legisla- 
ture.” The object of this provision of the fundamental 
law is at once manifest. It is the last act of the legisla- 
tive branch of government in the promulgation of the laws 
enacted by that body. It is the mode prescribed by the 
constitution of authenticating measures which have been 
enacted into law and await only the action of the execu- 
tive. It is, in the absence of evidence found in the 
journals disclosing the contents of a bill and the amend- 


ments thereto which are rarely if ever found in the legisla- 
22 
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tive journals, the only evidence of record authenticating 
the law as finally passed as being the same as that found 
in the enrolled bill. It is the only evidence which can be 
received, outside of the legislative journals, to prove that 
a bill has run the necessary course to become a law. It may 
be that a bill has been read in each house the requisite num- 
ber of times, has received the requisite number of votes 
on its final passage, but until certified by the presiding . 
officers of the to branches of the legislature as provided 
in the fundamental law, it cannot be promulgated as a 
law of the state. It lacks the authentication required to 
establish it as a legal statute. It is wanting in the con- 
stitutional evidenee of its due and final enactment. The 
constitutional provision referred to cannot, we think, by 
any proper rule of construction be held to be merely di- 
rectory and such as may be altogether disregarded. The 
affirmative declaration therein found as to the manner 
in which the due and final passage of an act shall be at- 
tested must, we are constrained to say, be construed as 
a declaration that such authentication is essential to the 
validity of an act, and without which it cannot be said 
to have the force of law. In State v. Kiesewetter, 45 Ohio 
St. 254, it is held under a constitutional provision similar 
to our own that a bill not authenticated by the presiding 
officers of the legislature does not become a law. Say the 
court, in discussing both sides of the question: 

“On the other hand, the importance of furnishing to the 
people, sources of information, certain in their character 
and convenient of access, as to what is, and what is not 
law, is obvious. All are presumed to know the law, and 
it is of great interest to each citizen, as well as to the 
public officer, that there be some authentic record to 
which he may resort to ascertain certainly and definitely 
what laws are enacted by the legislature; what control 
him in the daily transaction of business, and of what, at 
his peril, he is bound to take notice. Whatever conduces 
to certainty in this regard, therefore, is of great moment 
to every person in the state, and- no rule of construction 
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would be wise which leaves so important a matter in 
doubt or confusion.” 

To the exire effcet is Burritt v. Commissioners of State 
Contracts, 128 TI]. 322. 

The concinsion ceducible from the foregoing is that the 
act in covivoversy, for lack of due authentication, has 
failed to beccme a valid act of the legislature and is with- 
out the force and vitnlity of law. The act under con- 
sideration being incucratiye, the writ applicd for must 
be denicd, which is accordingly ordered. 


WRIT DENIED. 


Mary H. PARROTTE ET AL., APPELLEES, V. JOHN N, DRYDEN 
EL AL., APPELLANTS. 


FILep Fepeuary 22, 1905. No. 13,570. 


1. Law of Case. Where the supreme court has in a proper proceed- 
ing declared as a matter of law that a judgment of the district 
court is valid and cannot be collaterally attached, such holding 
will ordinarily be treated as the law of the case in all subsequent 
proceacdings involving the determination of that question. 


2. Res Judicatzn. A final judgement rendered on a demurrer to a 
petition in equity to okicin a new trial in a former suit is an 
effectual bar to the prosecution of another action on the same 
grounds and between the same parties for that purpose. 

3. Suit Pending: Mortcacr: Novice. One who obtains a mortgage on 
real estate while actions are pending which necessarily determine 
the rights of the mortgagor in the mortgaged premises, with 
full knowledge thereof, takes it subject to the judgments that 
may be passed in such suits, and in case the mortgagor is 
adjudged to have no interest in the premises he takes nothing 
by his mortgage. 


APpreaL from the district court for Buffalo county: 
JOHN RK. THouPsoN, JuDGE. Judgment modified. 


John N. Dryden, for appellants. 


Hamer & Hamer and Roscoe Pound, contra. 
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BARNES, J. 


This action was commenced in the district court for 
Buffalo county, on the 18th day of May, 1901, by Mary H. 
Parrotte and her husband, Marcus L. Parrotte, against 
John N. Dryden, Lewis P. Main and others, to obtain a 
new trial in an action in which a judgment had been ren- 
dered against them on the 16th day of February, 1898, 
and to restrain said Dryden and Main, and one Funk, as 
sheriff, from interfering with their alleged possession 
of certain land situated in said county. At a later date 
an amended petition was filed, to which Dryden and 
Main answered by way of cross-petition. Proper plead- 
ings were filed by other defendants, and on the issues thus 
joined a trial was had which resulted in a judgment 
against the plaintiffs, and by which Thomas I’. Hamer, 
one of the defendants, was given a decree for the sum of 
$500, which was made a first lien on the land in question. 
Thereupon the case was brought here by appeal, in which 
all parties have joined, and was heard as a trial de novo. 

We find from the record that many years ago a judg- 
ment (which will be called the Johnson judgment), was 
entered against one of these plaintiffs, and afterwards the 
defendants herein became the owners of that judgment 
and the rights which had been obtained thereunder. There 
has been continual litigation in Buffalo county for more 
than fifteen years last past in regard to this matter; the 
one party insisting that the said judgment under which 
these defendants (who are now appellees) proceeded was 
void, and that they obtained no rights thereunder. This 
action, although it involves an application for a new trial 
in the district court, and comes here by appeal, seems to 
be predicated upon the same proposition. If, however, the 

‘supposed judgment referred to is of sufficient force to re- 
sist a collateral attack, and if titles which are dependent 
thereon cannot be collaterally assailed, then the plaintiff 
below had no color or right of action, and, of course, how- 
ever erroneous their first trial may have been, could not 
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obtain a new trial to litigate such a contention. We think 
that the question is settled so far as to become the law of 
this case in Dryden v. Parrotte, 61 Neb. 339. In that case 
it was held that the identical judgment in question was 
sufficient to resist a collateral attack, and that the defend- 
ants herein had obtained rights thereunder which had 
been settled and finally adjudicated in their favor. Con- 
sidering this as the law of the case, we think the judgment 
of the district court, as between these plaintiffs and Dry- 
den and Main, is correct. 

But there is another and equally cogent reason why the 
judgment of the trial court should be affirmed. It ap- 
pears that on the 15th day of February, 1899, the plaintiffs 
herein, together with the defendants Francis C. Grable 
and Katherine E. Grable, commenced an action in the 
district court for Buffalo county against the defendants 
John N. Dryden, Lewis P. Main and others, alleging that 
the judgment purchased by them from Johnson was 
void, and praying for a new trial of the cause, wherein, 
on the 16th day of February, 1898, it was decreed 
that said judgment was valid and a first lien on 
the lands in question herein. The defendants demurred 
to the petition; the court sustained the demurrer, and the 
plaintiffs elected to stand on their pleading. The court 
thereupon rendered a final judgment against them and 
dismissed the action, at their costs. Again, on the 18th day 
of July, 1899, the plaintiffs commenced another action in 
the district court for Buffalo county against the same 
defendants for the same purpose, and a demurrer to their 
petition was again filed, which was sustained by the court. 
The plaintiffs again stood on their petition and refused 
to further plead; and thereupon final judgment was again 
rendered against them. On the 12th day of February, 
1900, the plaintiffs commenced a third action in the dis- 
trict court for said county to set aside the Dryden and 
Main judgment and to obtain a new trial of the cause in 
which it was rendered. The petition therein was almost 
identical with the one in this suit. The parties were the 
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same in both actions, and Dryden and Main again inter- 
posed a demurrer to the petition, which was sustained, 
and the plaintiffs refusing to further plead, final judg- 
ment was again rendered against them with all due for- 
mality. No appeal was ever taken in any of the said ae- 
tions; error was not prosecuted from any of these final 
judgments, and they are therefore in full force and effect, 
unreversed and unmodified, and are relied on as a bar to 
the prosecution, of this action. 

We are constrained to hold that.the foregoing judg- 
ments of the district court, which are pleaded as a defense 
to this action, are an effectual bar to its prosecution. In 
each of those cases the action was between the same par- 
ties, was brought for the same purpose, and the petitions 
therein set forth the same facts contained in the petition 
in this action. The judgment in each of the cases was final; 
and in the last one it was “adjudged that the defendants 
should go thence without day and recover their costs 
therein expended.” It is true that those judgments were 
rendered on demurrer, but they were final and conclusive; 
they have never been reversed or modified, and the time 
in which error or appeal may be prosecuted therefrom has 
fully expired. A demurrer to a complaint because it does 
not state facts sufficient to constitute a cause of action is 
equivalent to a general demurrer to a declaration at coin- 
mon law, and raises an issue which, when tried, will finally 
dispose of the case as stated in the complaint on its merits, 
unless leave to amend or plead over is granted. The trial 
of such an issue is the trial of the cause, and not the sct- 
tlement of a mere matter of form in proceeding. .There 
can be no other trial except at the discretion of the court, 
and if final judgment is entered on the demurrer it will 
be a final determination of the rights of the parties, which 
can be pleaded in bar to any other suit for the same cause 
of action. 2 Black, Judgments, sec. 709; Alley v. Nott, 
111 U. 8. 472; Lamb v. McConkey, 76 Ia. 47, 40 N. W. 
77; City of Los Angeles v. Mellus, 58 Cal. 16; Oregonian 
R. Co. v. Oregon R. & N. Co., 27 Fed. 277; Brown v. 
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Kirkbride, 19 Kan. 588; Carlin v. Brackett, 38 Minn. 
307. 

We come now to consider that part of the judgment in 
favor of Thomas F. Hamer, by which he is given a first 
lien on the land in question. This lien is derived from 
the title championed by the plaintiffs in this case, and 
arose from a mortgage executed by them to [lamer while 
the litigation was pending, which resulted in a determina- 
tion that the plaintiffs had no title in the premises; and, 
as the conditions were such as to give ample notice to 
Hamer that the plaintiffs had no mortgagable interest 
therein, of course, he took nothing by his mortgage. In 
this respect we think the decree of the district court is 
wrong. 

For the foregoing reasons, so much of the decree of the 
trial court as gives defendant Hamer a lien under his 
separate mortgage is reversed, and his cross-petition is 
dismissed. In all other things the decree of the district 
court is affirmed. 

JUDGMENT ACCORDINGLY. 


JOHN CARROLL, SR., BT AL., APPELLANTS, V. MARTIN CUN- 
NINGHAM, APPELLEE. 


Fitep Fesruary 22, 1905. No, 13,582. 
Petition: Demurrer. Petition for the dissolution of an alleged part- 


nership and for an accounting and settlement of partnership 
affairs examined, and held to state a cause of action. 


APPEAL from the district court for Custer county: 
CHARLES L. GUTTERSON, JuDGE. Ieversed. 


J. R. Dean and George F. Corcoran, for appellants. 


H. M. Sullivan, contra. - 
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AMES, C. 


This is an appeal from the judgment of a district court 
sustaining a general demurrer to the petition and dis- 
missing the suit for failure to state facts sufficient to 
constitute a cause of action. The petition, which is some 
eight pages in length and contains twenty-three numbered 
paragraphs, is unnecessarily prolix and contains some 
irrelevant and redundant matter, but these and similar 
defects, of which the appellee complains in his brief, are 
not fatal and are waived by the demurrer. The petition 
alleges with sufficient certainty that the plaintiffs and 
defendant have been engaged jointly, since sometime in 
1887, in the business of farming in York and Custer 
counties in this state, under and in pursuance of an agree- 
ment between the parties that the gains and accumulations 
of the business should belong to the plaintiffs and the de- 
fendant jointly as partners, until dissolution by death or 
otherwise, when there should be an accounting, settlement 
and equitable division; that the partnership is terminable 
at the pleasure of either of the parties, and that the de- 
fendant has the possession and the apparent title of a 
large amount of real and personal property, accumula- 
tions of and belonging to the partnership, which he re- 
fuses to account for or make division of in compliance 
with the agreement and the request of the plaintiffs, but 
of which he claims to be the exclusive owner and which 
he threatens to sell and dispose of, and to squander or 
dissipate the proceeds or place them beyond the reach of 
the plaintiffs. There is a prayer for a dissolution and ac- 
counting and a division of the partnership estate, and 
that in the meantime the defendant be restrained from 
carrying his threats into execution. That these facts, if 
they exist, afford the plaintiffs a good cause of action, 
cannot well be doubted and they are not deprived of 
actionable quality by being set forth inartistically or with 
too little conciseness. 

There is a second ground of demurrer that there is a 
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misjoinder of parties plaintiff, for the reason that it ap- 
pears that, at the time that it is alleged that the partner- 
ship agreement was entered into, two of the plaintiffs, 
who are son and daughter of the other two, were minors 
and incapable of contracting. It does not appear, how- 
ever, how long the minority in either case continued and 
it is alleged that continuously until the beginning of the 
action they have coutributed both labor and a considerable 
sum of money to the partnership. Whether such contribu- 
tions, all or part of them, were made during the minority 
or afterwards does not appear, and therefore whether they 
were entitled to a separate accounting in their own behalf, 
which would not necessarily follow from either fact, cannot 
be certainly made out from the pleading, but we do not 
think that this uncertainty is so fatal a defect as to render 
the petition demurrable. It is alleged that the agreement 
contemplated the united efforts and services of all the 
plaintiffs and that they have been rendered accordingly. 
This is clearly all that the defendant is vitally interested 
in, If he had desived a more definite statement he should 
have applied for it by motion. Perhaps a statement much 
more definite would he difficult to make. It was a family 
arrangement. The defendant is brother to the plaintiff 
Mary Carroll, senior, and all the parties have during 
all the time constituted a single household. Doubtless 
their exact relations and contractual obligations will have, 
to some extent, to be inferred or implied from their habits 
of life and the nature of their intercourse and manner of 
carrying on the business; and it would, we think, be ex- 
tremely rash to hold from what appears on the face of 
the petition that there is a misjoinder of plaintiffs. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
-ceedings according to law. 


LeTTon and OLDHAM, CC., concur. 


By the Court: Jor the reasons stated in the foregoing 
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opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 


REVERSED. 


FRANK BAGWILL BT AL. V. WILLIAM J. WROUGITTON. 
Frrep Fesruary 22, 1905. No. 13,713. 


Evidence examined, and held not to support the verdict. 


Error to the district court for Adams county: Ep L. 
ApAMs, JupGE. Reversed. 


W.S. Morian and #. B. Perry, for plaintiffs in error. 
L. J. Capps, contra. 


Ags, C. 


This was an action in the district court for Jamages 
for conversion. There were a verdict and judgment for 
the plaintiff and the defendants prosecute error. There 
were three counts or causes of action alleged in the peti- 
tion, the first of which was abandoned on the trial and will 
not be further considered. The second charged a conver- 
sion of certain horses and the third a conversion of certain 
notes. There are a large number of assignments in the 
petition, but the main contention affecting the ultimate 
rights of the parties that is urged in the briefs and argu- 
ments of counsel is that the verdict and judgment are 
contrary to law and unsupported by evidence, and as this 
seems sufficient to dispose of the case, we shall omit to 
treat of the others. 

The horses were mortgaged by the plaintiff to one of 
‘the defendants to secure an indebtedness by the former 
either to the latter or to one of his codefendants, we arc 
not quite clear which, and were by consent of the parties 
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put in the possession of one Olmstead for safe keeping. 

Whether Olmstead served as custodian for both parties 
or for the mortgagee alone is disputed and is, we think, 
immaterial, The horses were, with knowledge of the. 
mortgagee, taken from the possession of Olmstead upon 
a prior mortgage or bill of sale executed by the plaintiff, 
but which plaintiff contends was void for some reason not 
appearing upon its face, and of which it does not appear 
that the mortgagee had knowledge or notice. We do not 
think, as plaintiff contends, that the mortgagee was bound 
before surrendering the horses to hunt up the former and 
notify him of the demand, nor that he was negligent in 
omitting so to do. Neither do we think that Olmstead was 
agent for the mortgagee in such a sense that he was bound 
to communicate his knowledge of the invalidity of the 
mortgage, if he had any, which he denies, and which, we 
think, the evidence does ‘not. establish, ~to his principal. 
Further than this, it is not contended that the instru- 

ment upon which the horses were taken was void as 
against the plaintiff, but only that it was so as against 
his creditors and his second mortgagee. We do not think 
that the latter was bound to embark upon what might 
have turned out to be an expensive and tedious litigation ~ 
for the doubtful purpose of attempting to prove the moral 
turpitude of his mortgagor. Olmstead had previously 
been an attorney of the plaintiff and was familiar with his 
affairs, and it is clear that the horses were left in his 
possession for the protection of the latter. It is not dis- 
puted that he told the plaintiff in error that the instru- 
ment upon which the animals were demanded and de- 
livered up was a lien upon them superior to the mortgage. 

or that the mortgagee surrendered them in good faith and 
in reliance upon such advice. 

As to the second cause of action, there seems to have 
been an entire failure of proof. The notes which were 
alleged to have been converted -were instruments volun- 
tarily turned over by the plaintiff to be collected and 
their proceeds applied toward the payment of his in- 
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debtedness to the plaintiff in error, the Citizens State 
Bank, which they are insufficient to satisfy, and his real 
complaint is that the proceeds of them were not fully 
and accurately accounted for and so applied. If such 
were the fact, which we do not stop to inquire, an 
adequate remedy would have been an action for an ac- 
counting and to compel the surrender or cancelation of 
the instruments and indebtedness to which they were col- 
lateral to the extent to which the latter were or should 
have been discharged. To that extent and for that pur- 
pose his creditor had a right to retain them, and for so 
doing it cannot be accused of conversion. 

For these reasons, it is recommended that the judg- 
ment of the district court be reversed and a new trial 
granted. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 


First NaTIONAL BANK OF OMAHA V. JACOB W. DYE. 
Fitep February 22, 1905. No. 13,719. 


1. Trial: Continuance. It is not error to deny a motion for a con- 
tinuance because of the absence of an attorney, if the party 
making the motion is represented at the trial by other compe- 
tent counsel familiar with his case. 


2. Harmless Error. When the verdict is the only one that the 
evidence would uphold, the court will not inquire with respect 
to alleged errors occurring at the trial.. 


Error to the district court for Cherry county: WILLIAM 
H. WESTOVER, JUDGE. Affirmed. 
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John W. Parish and Walcott & Morrissey, for plaintiff 
in error. 


C. Patterson and R. C. Noleman, contra. 


AMES, C. 


In September, 1902, the plaintiff bank, being the owner 
of a herd of a hundred head, more or less, of cattle, de- 
livered them into the possession of one W. E. Colvin, pur- 
suant to a written contract with him that he should feed, 
keep and care for them and use his best efforts to sell them 
on or before November 1, 1902, at a price that would net 
the plaintiff $30 a head for all of them. It was stipulated 
he should bear all the expense of the undertaking, and 
should have for his services and reimbursement all he 
should be able to obtain for the cattle in excess of the 
above mentioned sum of $30, reserved for the bank. It 
was further agreed that if on the first of November, 1902, 
any of the cattle remained unsold, Colvin should become 
the purchaser of them at the price of $30 a head, and 
should pay to the bank the residue of that price, for the 
whole herd, that should then remain unpaid, or secure the 
payment of that sum by his note and a mortgage upon the 
property purchased, but that if by the date last mentioned 
the entire amount had been paid to the plaintiff, the cat- 
tle should be and become the property of Colvin without 
further payment. The contract contained also the fol- 
lowing agreement: 

“It is hereby further mutually agreed and understood 
that all proceeds from sales of any of said cattle or calves 
are to be at once turned over to said bank and credited 
upon this contract. If said bank receives an offer for said 
cattle, it shall at once submit same to said Colvin for his 
approval or rejection, and, in like manner, said Colvin 
shall at once submit to said bank any offers which he may 
receive for said cattle, to the end that the best possible 
price may be obtained therefor.” 
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In our opinion this paragraph cance fairly be con- 
strued as a restraint or limitation upon the otherwise un- 
restricted and unlimited power of Colvin to sell the .ani- 
mals at his discretion. It does not purport’ to have that 
object in view, but to have been intended to serve as a 
pledge of co-operation between the parties for purposes 
of the mutual exchange of information, “to the end that 
the best possible price may be obtained” for the cattle. 
No other end or purpose is expressed or implied by the 
language used, nor is there any reason to suppose that 


any other was intended. For a breach of the covenant . 


perhaps either party would have been liable to the other 
in damages, but it did not purport to limit or restrict the 
powers or authority of the agent, and did not have that 
effect. 

In October, Colvin made two shipments of cattle from 
the herd to a commission house in South Omaha, where 
they were sold and the proceeds turned over to the hank, 
and in the same month he sold and delivered the residue 
of them to the defendant Dye, receiving payment'in cash 
and shortly afterwards absconding therewith. In Decem- 
ber following, this action in replevin was begun by th 
bank against Dye to recover the possession of the animals 
purchased by and still in the possession of the latter. Th 
answer is a general denial. There is no claim that. the 
price paid was inadequate, or that the defendant had 
committed any act of bad faith, or that he knew or sus- 
pected that Colvin contemplated committing any. A bill 
of sale described the cattle as belonging to Colvin and as 
being sold by him, and the only conflict in the evidence is 
as to whether Dye supposed such to be the fact, or on the 
other hand knew, or had sufficient notice to charge him 


with knowledge, that they belonged to the bank and that - 


Colvin was dealing with them as agent. We do not see 
that the question is material. Colvin did not exceed his 
powers. There was an actual sale and delivery of the 
animals, and a payment of the purchase price, and the 
formal incidents of the transaction, and the knowledge by 
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the vendee in the respects mentioned, are of no impor- 
tance or legal effect. There was a trial, and the court, in 
substance, instructed a verdict for the defendant, upon 
which there was a judgment, sought to be reversed by this 
proceeding. It is not worth while to consider assignments 
for errors occurring at the trial. The verdict is the only 
one that the evidence would have upheld. 

The plaintiff was represented on the trial by competent 
and experienced attorneys, Messrs. Walcott & Morrisey 
of Valentine, who had begun the action and had charge of 
framing the issues, but who were associated with Mr. John 
W. Parish of Omaha, as senior counsel. Parish was pre- 
vented from attendance by reason of a change of time in a 
train schedule of which he was ignorant at that time, and 
notified both of his associates and the presiding judge of 
the fact, and asked to have the trial postponed one day so 
as to enable him to be present. Such a postponement would 
have delayed the case beyond the term, and the local attor- 
neys therefore prepared and filed a motion for a continu- 
ance, supported by the affidavit of one of them reciting the 
fact of unavoidable delay. The motion was overruled. The 
motion for a new trial was supported by an affidavit of 
Parish relating the circumstances of his delay and sub- 
sequent absence from the trial, and stating that if he 
had been present he would have offered his own testimony 
and certain documentary evidence in behalf of the plain- 
tiff. If the evidence and testimony thus recited would 
have been. competent or admissible if offered on the trial, 
which in our opinion they would not have been, they 
were not brought to the attention of the court by the mo- 
tion for a continuance nor until after the return of the 
verdict, and therefore did not render the ruling on that 
motion erroneous. Neither can they be treated as newly 
discovered evidence, and there is no assignment either in 
the motion for a new trial or in the petition in error of 
unavoidable casualty or misfortune by means of which 
the plaintiff was deprived of a fair trial or of an oppor- 
tunity to make out his case. We are unable to discover 
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any error in the record, and recommend that the judgment 
of the district court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


STATE OF NEBRASKA VY. JOHN F. Gower, CouNrY JUDGE. 
Firep Feprvary 22, 1905. No, 13,723. 


1. Quo Warranto. Whether an information in quo warranto lies 
against a county judge, who under color of his office has usurped 
public functions and powers in excess of the jurisdiction con- 
ferred upon him by law, is adverted to but not decided. 


: Revivor. When a county judge dies pending a proceeding 
against him in the nature of an information in quo warranto 
for the alleged usurpation of functions and powers in excess 
of the jurisdiction conferred upon him by law, his successor 
in office cannot, upon motion of the relator, be substituted as 
respondent in his stead after the cause has proceeded to judg- 
ment in the district court, and while it is pending here on 
petition in error. 


Error to the district court for Thurston county: 
CHARLES T. DICKINSON, JUDGE. Affirmed. 


Hiram Chase, for plaintiff in error. 
Curtis L. Day and T. L. Sloan, contra. 


AMEs, C. 


This cause originated as an information in quo warranto 
exhibited in the district court for Thurston county. The 
relator is county attorney, and the respondent was county 
judge of that county, and it is charged in the informa- 
tion as follows: 
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“That heretofore, under and by virtue of the acts of con- 
gress of August 7, 1882, and February 8, 1887, the land 
belonging to the Omaha and Winnebago tribes of Indians 
situate within the county of Thurston, was and now is 
allotted in severalty, in tracts of 80 to 160 acres each, to 
members of said tribes of Indians to the number of nearly 
3,000 persons, and that each of said allotments are held 
upon certain trusts, conditions, restrictions and limita- 
tions contained in the said acts of congress aforesaid, 
as follows: 

“That the United States does and will hold the land 
thus allotted, for-the period of 25 years, in trust for the 
sole use and benefit of the Indian to whom such allotment 
shall have been made, or, in case of his decease, of his 
heirs, according to the laws of the state or territory where 
such land is located, and that at the expiration of said 
period the United States will convey the same by patent 
to said Indian, or his heirs as aforesaid, in fee, discharged 
of said trust and free of all charge or incumbrance what- 
soever. * * * And if any conveyance shall be made 
of the lands set apart and allotted as herein provided, or 
any contract made touching the same, before the expira- 
tion of the time above mentioned, such conveyance or con- 
tract shall be absolutely null and void: Provided, That 
the law of descent and partition in force in the state or 
territory where such lands are situate shall apply thereto 
after patents therefor have been executed and delivered.’ ” 
U. S. Statutes at Large, vol. 24, p. 389, ch. 119, sec. 5. 

“The plaintiff shows to the court that the period of 
trust of 25 years concerning the allotments of land afore- 
said is not as yet expired, and that the district court for 
Thurston county as a court of equity has original and 
exclusive power and jurisdiction to construe, interpret, reg- 
ulate and enforce any and all trusts, equities, rights and 
interests arising out of the terms of the trusts aforesaid, 
but that the defendant by virtue and color of his office 
aforesaid has and does now unlawfully claim, usurp and 
exercise ih and jurisdiction over the trusts concern- 
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ing the allotments of land aforesaid, by pretended ad- 
ministration proceedings of deceased allottees aforesaid, 
wherein the allotments of land made to deceased allottees 
as aforesaid is the main property involved, and in which 
pretended proceedings the rents of said lands are treated 
by defendant as assets of said deceased allottees as afore- 
said, and for which pretended proceedings, decrees and 
orders made therein the said defendant claims and re- 
ceives fees therefor.” 

The pleading concludes with a prayer to the effect that, 
if it be found by the court upon investigation that the de 
fendant is doing, under color of his office, the acts and 
things complained of, and that such doings are in excess 
of his authority as county judge, judgment be rendered 
ousting him of the exercise of the alleged usurped juris- 
diction and powers. A general demurrer to the informa- 
tion was sustained by the district court, and the relator 
prosecutes error from the resulting judgment of dismissal. 

The charge is not so definite or specific that we are able 
to make out with certainty what precisely was the con- 
duct complained of, and no intendment will be entertained 
that would convict the respondent of wrong-doing. Re 
spondent is not accused of having interfered or attempted 
to interfere with the title or possession of the allotted 
lands, or with having impounded or attempted to impound 
rents accruing therefrom to the heirs of allottees after the 
death of their ancestors, so that, for aught that the court 
is given to understand, administration may have been con- 
fined to the chattels and choses in action of deceased 
Indians. 

But it is not worth while to pursue the matter further. 
At the hearing in this court the relator orally suggested 
the death of the respondent, and asked for an order sub- 
stituting for the latter the present incumbent of the office. 
This, we think, could not in any event be done. But, 
whether the writ lies for that purpose in such a case as 
this need not be now decided. If it does, it could certainly 
not be issued against the present incumbent for conduct 
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of his predecessor in which he did not participate, nor 
even for his own misconduct, if he has been guilty of 
such, until he has been formally charged therewith and 
given an opportunity to be heard after due trial in his 
own defense. If he should be made a party now, he would 
have no opportunity to plead, but would be bound by the 
record made by his predecessor. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


LETrron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the, judgment of the district 
court be 

AFFIRMED. 


_H. BE. McDowe LL, Executor, v. First NATIONAL BANK 
or SUTTON ET AL. 


Firep Fepeuary 22, 1905. No. 13,718. 


1. Executors: Expenses or LiricaTion. Where an executor in good 
faith expends money for court costs and attorney’s fees in an 
honest effort to prosecute a claim in favor of the estate, he is 
entitled to recover for such expenses, although his suit in such 
behalf may be unsuccessful. 


But where an executor or administrator advances 
money for court costs and attorney’s fees for his own benefit 
or for the benefit of those whose claims are adverse to the 
estate, he cannot recover against his estate for such advances. 


2. 


3. Pleadings: JupGMenT. Held, That the pleadings in this proceeding 
are not sufficient to warrant a personal judgment against the 
executor. 


Error to the district court for Clay county: GEORGE 
W. Srusss, Jupce. Judgment modified. 


J. L. Epperson & Sons and Robert Ryan, for plaintiff 
in error. 


T. H. Matters, contra. 


308 NEBRASKA REPORTS. [VOL. 73 


McDowell y. First Nat. Bank of Sutton. 


OLDHAM, C. 


On the first day of December, 1895, John Wier departed 
this life testate in the county of Clay and state of Ne- 
braska. H. E. McDowell, the plaintiff in error in this 
cause of action, was named as executor in the last will 
and testament of deceased, and duly qualified and entered 
on the discharge of his duty as such executor. The de- 
ceased was possessed of considerable property, both real 
and personal, at the time of his death, and was also 
largely indebted to numerous creditors. Among other 
items of his indebtedness was a note to the Commercial 
State Bank of Clay Center for $1,789.45, drawing 10 
per cent. interest, in which Adam Wier was principal 
and deceased was security. This note was allowed as a 
claim against the estate on the 29th day of June, 1896, 
the amount of the note and interest then being $1,895.81. 
Other claims were filed and allowed against the estate, 
among them the claims of the First National Bank of 
Sutton for $3,000 and the Union State Bank of Harvard 
for $1,000, and also notes to the Commercial State Bank 
for individual money borrowed by deceased. On the 5th 
day of December, 1896, the Commercial State Bank took 
i. Judgment against Adam Wier, principal on the note 
filed and allowed against the estate of John Wier, in the 
district court for Clay county, for the sum of $1,972.85, 
the amount then due on the note and interest. At the 
time this Judgment was rendered, Adam Wier was the 
owner of 240 acres of Jand situated in the county of Clay, 
on which the judgment became a lien, and in which the 
interest of Adam Wier, according to the evidence, was 
sufficient to pay and discharge the judgment in full. In 
winding up the estate of the deceased, it proved to be 
insolvent. Dividends, however, were made on the claims 
allowed by the order of the court as follows: March 4, 
1898, 124 per cent.; November 5, 1898, 324 per cent.; 
March 27, 1899, 11 per cent. From these dividends there 
was paid to the Commercial State Bank from the estate 
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of John Wier the sum of $1,052.11 on the note which 
he signed as surety for Adam Wier. H. E. McDowell, 
the executor of John Wier’s estate, was also president 
of the Commercial State Bank during all the time he acted 
as executor. After these payments had been made on the 
note, the Commercial State Bank entered into an arrange- 
ment with Adam Wier to loan him money to pay off a 
mortgage on 160 acres of the land owned by him, and 
after such transaction released and satisfied their judg- 
ment against Adam Wier on payment by him of the 
balance of the judgment. On August 30, 1899, the ex- 
ecutor filed a petition in the county court rendering an 
account of the money received and disbursed as executor 
of the estate, and asking for his final discharge. Objec- 
tions were filed to the discharge of the executor by the 
defendants in error in this case and another creditor. 
These objections were sustained by the county court, and 
the cause taken on appeal by the executor to the district 
court for Clay county, where a hearing was had on June 
21, 1900, which resulted in the following judgment and 
findings: That on July 24, 1895, Adam Wier, who was 
principal and John Wier, who was surety, made their 
joint note to the Commercial State Bank for $1,789.45, 
drawing 10 per cent. interest; that the relation of 
principal and surety was known to the bank, though 
not disclosed in the note; that this claim was filed and 
allowed against the estate of John Wier, of which H. E. 
McDowell was then the executor; that on December 5, 
1896, the bank also took a judgment on said note against 
Adam Wier in the district court for Clay county for the 
sum then due; that at said time Adam Wier was the 
owner of land in Clay county (describing it) on which 
land the judgment was a lien; that during the said trans- 
actions H. E. McDowell was and still is president of said 
Commercial State Bank, and that said bank and all its 
officers had full knowledge of all facts complained of 
by the objecting creditors. The court then finds the 
amount paid on the note from the estate of John Wier 
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to have been $1,052.11, and found, as a legal conclusion, 
that the estate of John Wier became subrogated to the 
rights of the Commercial State Bank in said bank’s judg- 
ment against Adam Wier to the extent of the amount 
paid thereon by said estate; that on March 29, 1899, the 
Commercial State Bank released the judgment of 
$1,972.85, and thereby rendered it impossible for the estate 
of John Wier, deceased, to collect the sums advanced by 
H. E. McDowell, executor of the estate, out of the prop- 
erty of Adam Wier, the principal in said note, and that 
the Commercial State Bank thereby became liable to the 
estate of John Wier for the value of the interest of the 
estate of said John Wier in said judgment. The court 
thereupon ordered the executor to proceed to collect from 
the Commercial State Bank of Clay Center the value of 
the interest of John Wier in the judgment rendered in the 
district court for Clay county in favor of the Commercial 
State Bank and against Adam Wier. No exception was . 
taken to any of these findings, and the executor acquiesced 
in the order and judgment of the court, employed counsel, 
as he alleges, to bring a suit against the bank of which 
he was president in the district court for Clay county. 
A petition was drafted in pretended compliance with the 
order, which omitted to allege that Adam Wier was 
principal in the note and John Wier, deceased, was merely 
a surety. The objecting creditors, who are defendants 
in error in this cause, appeared in this proceeding, filed 
an intervening petition, and from the evidence it is fair 
to say that they requested the executor to file a petition 
properly stating his cause of action against the Com- 
mercial State Bank, and on his refusal to do so they after- 
wards withdrew from the cause then pending, by leave 
of court, without predjudice. It fairly appears from the 
record that the executor employed counsel not only to 
file a petition for him, but also consulted with officers of 
the bank in getting other counsel to properly defend the 
bank. When the petition was presented, a demurrer was 
filed which was sustained. by the court, and the executor 
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pleading no further the cause was dismissed, The executor 
thereafter filed his supplemental petition in the county 
court, alleging his compliance with the order of the dis- 
trict court in the bringing of the suit, and asked for an 
accounting and final discharge. His petition was granted, 
and his discharge ordered by the county court, and the 
objecting creditors, who are now defendants in error, ap- 
pealed from this order to the district court for Clay 
county, where trial was had on November 21, 19038, re- 
sulting in the following findings and judgment: That 
the judgment rendered by said district court June 21, 
1900, is in full force and effect; that the requirement 
that the executor bring suit against the Commercial 
State Bank of Clay Center has not been complied with; 
that the executor at the time he brought said suit was 
president of the Commercial State Bank of Clav Center 
and the chief stockholder therein; that said executor 
neglected, failed and refused to set forth and make the 
material allegations set forth in said decree, and that this 
omission was purposely and wilfully made; “and the court 
finds that, by reason of said neglect, refusal and failure 
to prosecute said action as directed by said court on the 
21st day of June, 1900, H. E. McDowell is personally 
liable to the estate of John Wier, deceased, in the sum of 
$1,052.11 principal, and $367.45, interest thereon.” The 
court further found that the order of the court made 
June 21, 1900, was not properly complied with, and that 
the executor is not entitled to be discharged, and is ac- 
cordingly refused such a discharge until such order is 
properly complied with. The court also refused to allow 
the executor costs and attorney’s fees expended in the 
litigation against the Commercial State Bank, and in 
seeking to procure his discharge as executor. To reverse 
this judgment the executor brings error to this court. 
The complications arising in this case are singularly 
illustrative of the wisdom of the scriptual lesson: “No 
man can serve two masters, for either he will hate the 
one, and love the other, or else he will hold to the one and 
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despise the other.” Here was an executor of an estate, 
and at the same time a president and one of the managing 
officers of a bank, having, with others, claims against the 
estate. In such a position it was plainly the duty of the 
executor to execute his trust with an eye single to the 
interests of the estate, and, when a conflict arose between 
the interests of the two, his duty was to guard the in- 
terests confided in him as executor, and, if need be, to. 
forget his relation to the bank. When the order of June 
21, 1900, was made on him by the district court for Clay 
county, and he acquiesced in it without murmur or ob- 
jection, it was his duty to prosecute a suit honestly, con- 
scientiously and diligently against his bank, and recover, 
if possible, the claim of the estate against the bank by 
reason of its release of the judgment against Adam Wier. 
This the trial court, after hearing the testimony, held 
that he failed to do, and we are unable to sav, after an 
examination of the record of the case, that this finding 
is not supported by sufficient competent evidence. 

We are also unable to say, from an examination of the 
bill of exceptions, that the evidence is not suilicient to 
sustain the finding of the trial court that the moneys ex- 
pended for attorney’s fees and costs in the effort to pro- 
cure his fina] release as executor, and in pretending to 
prosecute the suit against the Commercial State Bank, 
were not expended for the benefit of himself and the bank, 
rather than for the benefit of the estate. We admit, as 
contended by counsel for plaintiff in error, that where 
an executor in good faith expends money in prosecuting 
a claim for his estate, either in the payinent of costs or 
in the employment of counsel for a reasonable considera- 
tion, he is entitled to be reimbursed for these expenses, . 
although his suit may have been unsuccessful. But, on 
the other hand, the authorities are uniform that if the 
executor or administrator expends money for attorney’s 
fees or costs for his own benefit, or for the benefit of others 
whose interests are antagonistic to the estate, he is not 
entitled to recover for such advances against his estate. 
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It is contended, however, by counsel for plaintiff in 
error, that even if every fact that could have been alleged 
in the order of the district court of June 21, 1900, had 
been incorporated in the petition, the suit would still 
have been unsuccessful. It will be time enough to deter- 
mine this contention when a proper effort has been made, 
and all the material facts have been set out in a petition 
as directed by that decree. 

It is also further contended, and we think with much 
weight, that the court exceeded his authority, under the 
issues involved in the controversy, when he found the 
executor personally liable for all the money and interest 
that had been paid by the estate on the note on which 
deceased was surety. We think there is no pleading in 
the record sufficient to warrant the trial court in sur- 
charging the claims of the executor for the money and 
interest paid on the note. in controversy. The proper 
measure of the liability of the executor of the estate 
would be the loss, if any, which the estate sustained by 
reason of the failure of the executor to promptly and 
diligently prosecute a suit in its behalf against the bank 
as directed by the order of the district court. 

We therefore recommend that the judgment of the dis- 
trict court be modified by reversing so much thereof as 
adjudged the executor, H. E. McDowell, personally liable 
to the estate of John Wier in the sum of $1,052.11 
principal, and $367.45 interest, and that the judgment as 
so modified be affirmed. 


{ 


AMES and Lurron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is modified by 
reversing so much thereof as adjudged the executor, H. 
E. McDowell, personally liable to the estate of John 
Wier in the sum of $1,052.11 principal, and $367.45 in- 
terest, and the judgment as so modified is affirmed. 


JUDGMENT ACOORDINGLY. 
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EK. L. Lutz v. Penppr NaTIONAL BANK. 
Finep Frsruary 22, 1905. No. 13,722. 


Pleading. A pleader is not required to anticipate matter in avoidance 
of his allegations. Larson v. First Nat. Bank, 66 Neb. 595, fol- 
lowed and approved. 


Error to the district court for Thurston county: Guy 
T. GRAVES, JUDGE. Reversed with directions. 


Hiram Chase, for plaintiff in error. 


T. L. Sloan, contra, 


OLDHAM, CO. 


This was a suit on a promissory note originally in- 
stituted in the county court of Thurston county, Nebraska. 
Plaintiff bank filed its petition, alleging that it was a 
purchaser for value, before maturity, of the note sued 
upon, and praying judgment for $324.12, the amount of 
the note and interest. The defendant answered, alleging, 
in substance, that the promissory note described in plain- 
tiff’s petition at the time it was given was and is abso- 
lutely null and void, and was made in violation and in 
contravention of the law of congress of the United States, 
approved August 7, 1882 (U. S. Statutes at Large, Vol. 
22, p. 341, ch. 434), governing Indian lands held in allot- 
ment by members of the Omaha Indian tribe; that the 
note was given for the rental price of certain lands 
allotted to the Indians of the Omaha tribe (naming them, 
and describing the lands held by them in allotment), 
for the rental value of which the note was executed by 
the defendant; that the period of 25 years under which 
said lands were allotted by the 6th section of said act 
of congress is as yet unexpired, and any contract made 
touching said lands is declared to be absolutely null and 
void by said act. To this answer plaintiff interposed a 
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general demurrer, which was sustained by the county 
court, and defendant refusing to further plead, a judg- 
ment was rendered for plaintiff as prayed for in its peti- 
tion. To reverse this judgment defendant filed a peti- 
tion in error in the district court for Thurston county, 
together with a transcript of the proceedings in the county 
court. On a hearing of defendant’s petition in error in 
the district court, the petition was overruled, and the 
judgment of the county court approved, and execution 
awarded to carry the same into effect; and to reverse this 
judgment of the district court, defendant brings error 
to this court. 

The questions involved in this controversy have all been 
determined by this court in the case of Larson v. First 
Nat. Bank, 62 Neb. 303, and in the opinion in the same 
case on rehearing, officially reported in 66 Neb. 595. 
In fact, the only question urged in support of the 
ruling of the lower court is that the answer is insufficient 
because it failed to negative the subsequent act of con- 
gress of February 28, 1891, governing these lands, which 
provide conditions under which the lands held in allot- 
ment may be legally leased by approval of the secretary 
of the interior. But the necessity of this allegation was 
examined in Larson v. First Nat. Bank, supra, on its re- 
hearing, by Pounn, C., who, speaking for the court, said: 

“The first point: is that the answer, in setting up the 
illegality of the note sued on, does not negative the ex- 
ceptions created by the act of 1891 (U. S. Statutes at 
Large, vol. 26, p. 794, ch. 383), and goes no further than 
to allege a lease in contravention of the act of February 
8, 1887 (U. S. Statutes at Large, vol. 24, p. 388, 
ch. 119). But the act of 1891 is amendatory only. The 
former act furnishes the general rule, and the latter 
merely authorizes leases under certain special circum- 
stances, and with certain special safeguards. The pleader 
states fully and explicitly that the note in suit was part 
of a contract of leasing, in contravention of section 5 
of the act of 1887. In addition he sets forth that the 
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Indians who purported to make the leases in question ‘had 
no right or authority to enter into any written contract 
of whatever kind or nature for the alienation, incumbrance, 
or leasing of the real estate allotted to them as aforesaid.’ 
This would seem to be a sufficient allegation that the 
case was not within the exception created by the act of 
1891. But, in any event, the defendant was not required 
to go further than set out the facts showing a prima facie 
case of ‘llegality. A pleader is not required to anticipate 
matter in avoidance of his allegations.” 

It follows that if plaintiff desires to avail itself of the 
exception contained in the act of 1891, it should plead 
the exceptions in reply to defendant’s answer, and that 
as against a general demurrer the answer is sufficient. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded, with direc- 
tions to the district court to sustain defendant’s petition 
in error, and to reverse the judgment of the county court 
sustaining plaintiff’s demurrer, and that the demurrer 
be overruled and plaintiff be required to further plead. 


Ames and LETTon, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to the district court 
to sustain defendant’s petition in error, and to reverse 
the judgment of the county court sustaining plaintiff’s 
demurrer, and that the demurrer be overruled and plain- 
tiff be required to further plead. 


REVERSED. 
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JOHN QO. YEISER Vv. JOHN T. CATHERS BT AL. 
Fuxep Fesrvuary 22, 1905. No. 13,916. 


1. Void Execution. An execution issued on a satisfied judgment is 
void. 


2. Void Garnishment. Where a fund is in the hands of the clerk 
of the district court which has been obtained by a void garnish- 
ment proceeding, the court should direct such funds to be re 
turned to the garnishee. 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, JUDGE. Reversed. 


John O. Yeiser, pro se. 


John T. Cathers and Byron G. Burbank, contra. 


OLDHAM, C. 


Defendant in error John T. Cathers claimed to have 
an unsatisfied judgment against one Phebe Linton. He 
had an execution issued in aid thereof and had process 
of garnishment against one William C. Potter as receiver 
of the Omaha Loan & Trust Company. Potter answered 
showing that as receiver he was indebted to the defendant 
Linton in the sum of $1,830.95 for rent of certain build- 
ings occupied by him as such receiver. By order of court 
the garnishee was directed to pay to the clerk of the 
court this sum of money to aid the further order of the 
court. This he did. Afterwards and before the applica- 
tion of the money, the court found and determined that 
this pretended judgment had been satisfied before the 
proceedings in execution and garnishment had been begun, 
and canceled the judgment of record, but made no order 
touching the money of receiver Potter, which was in the 
hands of the clerk of the court. Consequently, the money 
paid in by Potter remained and still remains in the hands 
of the clerk of the court. The proceeding at bar is an 
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attempt to get possession of this money by the respective 
parties to this controversy. : 

Defendant in error Cathers asked the court by motion 
to give it to him, because he had obtained a later judg- 
ment against the Lintons. Plaintiff in error Yeiser inter- 
vened in the proceeding with a motion asking the court 
to direct the payment of the money to him as assignee of 
the Lintons. Receiver Potter was not made a party to 
the proceeding, nor was any process issued to bring in any 
party. Yeiser appeared as assignee of the Lintons volun- 
tarily, but Potter was neither made a party to the trans- 
action nor did he enter any appearance in the matter. 
On the issues arising between the plaintiff in error Yeiser 
and defendant in error Cathers, the court ordered the 
fund to be paid to the defendant in error; and to reverse 
this order John O. Yeiser brings error to this court. 

We think the court below erred in making its order to 
pay this money to the defendant in error. Strictly speak- 
ing the fund was not in custodia legis after the original 
judgment had been canceled and the garnishment pro- 
ceeding abated. The proceeding in aid of the satisfied 
judgment was a nullity. At this stage of the proceedings 
the court should have directed the money to have been 
returned to the garnishee. While it appeared from the 
answer of the garnishee that at the time of that proceed- 
ing he was indebted to the Lintons in the amount of money 
paid into court, yet there is nothing to show what the 
state of his account is with them at the present time. No 
claim against him in favor of the Lintons was adjudicated 
in the unauthorized garnishment proceeding, and it would 
seem that the only duty remaining for the court is to 
direct the repayment of the money to the garnishee, and 
that such should be the order unless, by proper averments 
in a proceeding to which the garnishee and others inter- 
ested are made parties, it should be made to appear by 
one of the claimants that he is entitled to some legal or 
equitable claim to this fund. 

We therefore recommend that the judgment of the dis- 
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trict court be reversed and the cause remanded for further 
proceedings in conformity with this opinion. 


AMES and LETTon, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings in conformity 
with this opinion. 

REVERSED. 


Farm LAND COMPANY, APPELLEE, V. Henry St. RAYNER 
ET AL., APPELLANTS. 


Firep Ferrvary 22, 1905. No. 14,002. 


Foreclosure Sale. Mere irregularities in a published notice of sale 
that are not prejudicial will not cause a vacation of the sale. 


APPEAL from the district court for Keith county: Han- 
son M. GRIMES, JuDGE. Affirmed. 


Henry St. Rayner and Wilcor & Halligan, for ap- 
pellants. 


Hoagland & Hoagland, contra. 


OLDHAM, C. 


This is an appeal from an order of confirmation of a 
judicial sale in a foreclosure proceeding. 

The first objection urged is that the order of sale was 
issued two days before the expiration of the twenty 
days prescribed for the issuance thereof in the decree 
of foreclosure. This objection could only have been 
prejudicial to defendant in case he had desired to 
redeem from the decree within the time prescribed. But 
this he did not do. Consequently, the fact that the order 
of sale, which of itself was not necessary as the sale might 
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have been made under the decree, was issued prematurely 
could only have prejudiced him in case he desired to 
redeem within the twenty days prescribed in the decree. 
We have held that a mere irregularity in a published 
notice of sale which is ‘not prejudicial will not cause a 
vacation of the sale. Nebraska Loan & Trust Co. v. 
Hamer, 40 Neb. 281. 

It is next urged that no copy of the appraisement was 
deposited in the clerk’s office before the publication of the 
sale or the sale of said lands. This objection would be 
meritorious if supported by the record. But the record 
shows by the sheriff’s return to the order of sale that an 
appraisement was made on March 3, 1904, “a copy of 
which I forthwith deposited with the clerk of the district 
court * * * and thereupon on the 3d day of March, 
1904, I caused a notice to be published in the Republican 
Argus, a newspaper,” etc. We think this return suf- 
ficiently shows that an appraisement was filed before the 
publication of the notice and before the sale. 

The next objection is as to the order of sale, but as 
no such order was essential to the validity of the sale, 
this objection need not be further considered. 

Jt is last urged that the published notice is void be- 
cause merely signed by “D. W. Harrington, Sheriff,” with- 
out showing in what county or state he held such office. 
This objection is purely frivolous. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


Ames and LErron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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FRED D, Wrap Ef AL, APPELLEES, V. CIty OF OMAHA 
ET AL, APPELLANTS. 


Fitep Fepruary 22, 1905. No. 13,679. 


1. Taxation: Boarp or Eqranization. Under the provisions of section 
161, chapter 12a, Compiled Statutes, 1901, known as “Omaha 
Charter,” a board of equalization when properly in session, with 
due notice given, acts judicially and its action within its juris- 
diction is not open to collateral attack except for “fraud, gross 
injustice or mistake.” 


2. Complaints. The provisions of section 164 of the same chapter, 
“No court shall entertain any complaint that the party was 
authorized to make, and did not make to the city council sitting 
as a board of equalization, nor any complaint not specified in 
said notice, fully enough to advise the city of the exact nature 
thereof; nor any complaint that does not go to the ground work, 
equity and justice of the tax,’ do not apply to cases of “fraud, 
gross injustice or mistake.” 


3. “Gross injustice’ within the meaning of this clause must be so 
flagrant and excessive in its nature as to substantially deprive 
a citizen of his property or a part thereof without due process 
of law and be confiscatory. 


4, Excessive Tax. Where proceedings up to the time of assessment 
by the board of equalization are regular, and in its determination 
the board errs in such a manner as to cause an excessive and 
unjust apportionment of the tax upon a particular piece ot prop: 
erty, such error, as a general rule, will not defeat the whole 
tax in equity. 


5. Relief in Equity. If such excess cannot be determined by com- 
putation and without proof, the court should determine the 
amount of tax justly chargeable against the property as nearly 
as practicable from the evidence produced on the trial, and re- 
quire the payment of the same as a condition of granting reliet 
against the excess. : 


APPEAL from the district court for Douglas county: 
Gerorcb A. DAy, Jupce. Reversed. 


C. C. Wright, W. H. Herdman and A. G. Ellick, for 
appellants. 


H. W. Pennock and Charles A, Goss, contra, 
24 
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LETrTon, C. 

This action was brought by Fred E. Wead and others, 
as plaintiffs, agaiust the city of Omaha to enjoin the 
collection of certain assessments for paving levied in 
paving and improvement districts 168, 225 and 542 against 
the property described in the petition. The district court 
found in favor of the plaintiffs and entered a decree ac- 
cordingly. The city of Omaha complains of said decree 
only so far as it affects the assessments levied in dis- 
trict 542, and prosecutes this appeal to reverse the action 
of the trial court so far as it adjudges the assessment 
levied in that district to be void. A number of irregu- 
larities are set forth in the petition of the plaintiff with 
reference to the creation of said district and the levy of 
the special assessment therein, but since the district court 
found for the appellant as to such matters and there is 
no cross-appeal here, they will not be considered. The 
ground upon which the district court found for the ap- 
pellee was “that the assessment which was levied upon the 
plaintiff’s property to pay for the cost of paving and curb- 
ing in improvement district 542 was inequitable and 
grossly unjust; that the assessment levied upon the greater 
portion of the property described in the petition was 
practically the full value thereof after the improvement 
had been made; that as to the balance it was grossly ex- 
cessive and unjust.” The evidence in the case supports 
the finding of the district court that the assessment was 
inequitable and grossly unjust, and that it was practically 
the full value of the property after the improvements had 
been made. The appellant city contends that this is a 
collateral proceeding; that there is neither allegation nor 
proof in the record that the assessments were fraudulently 
or corruptly made, and that since the board of equaliza- 
tion had jurisdiction to determine the benefits its finding 
is final and conclusive in a collateral attack. 

We have repeatedly held that an equalization board 
when properly in session, with due notice given, acts 
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judically and its action within its jurisdiction is not open 
to collateral attack. Webster v. Lincoln, 50 Neb. 1; Morse 
v. City of Omaha, 67 Neb. 426; Portsmouth Savings Bank 
v. City of Omaha, 67 Neb. 50. We are satisfied with the 
rule thus laid down. It is the policy of the law to allow 
every person whose property may be affected by the find- 
ings of a board of equalization an opportunity for a hear- 
ing before said board.- He may present his objections to 
their proposed action and his views as to whether or not 
special benefits will be conferred upon his property by 
the proposed improvement or as to the amount of such 
special benefit, and from the decision of such board he 
may prosecute error to the district court. Section 161 
of the city charter (ch. 12a, Comp. St. 1901), in force 
at the time the taxes in question were levied, after pro- 
viding that special taxes shall be levied to the extent of 
the benefits on abutting or adjacent lots and lands and 
that the assessment may be according to foot frontage if 
the board of equalization finds such benefits to be equal 
and uniform, provides that “all such assessments and 
findings of benefits shall not be subject to review in any 
legal or equitable action, except for fraud, gross injustice 
or mistake.” Under these provisions of the statute, un- 
less the assessment and finding of benefits was fraud- 
ulently made, was grossly unjust or was made by mistake, 
the action of the board within its jurisdiction is final. We 
think that without the insertion of this clause in the law 
the finding of a board of equalization made within its 
jurisdiction would no more be subject to attack collaterally 
than the judgment of any other inferior tribunal. This 
clause has in fact enlarged the field within which the de- 
cision of a board of equalization is vulnerable to attack. It 
includes “gross injustice” as a ground for review, while 
without this clause the “injustice” of the finding could 
not be attacked collaterally. In Morse v. City of Omaha, 
supra, it is said in the opinion, citing the clause under 
consideration : 

“This provision, in effect, amounts to a declaration 
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that the action of the city council in finding that the 
property is benefited to the full extent of the amount 
levied, in order to justify an assessment per foot frontage, 
can be reviewed for fraud, gross injustice or mistake. The 
taxpayer has notice of the sitting of the city council to 
be held for the purpose of equalizing and making the levy, 
and if he is dissatisfied with the action taken concerning 
the assessment by front foot, it is his duty to have such 
action reviewed by a proper proceeding, and if he fails 
to take such action, he cannot be heard in a proceeding 
by injunction to allege that the tax is void for failure of 
the council to make the finding referred to.” 

Taking this language in connection with the facts in 
the case in which it was used, we have no fault to find 
with it. But we think that, in so far as it may imply, 
if it does so imply, that error is the only remedy for fraud, 
gross injustice or mistake in the findings made by the 
board of equalization, the statement is too broad as a 
general proposition. 

It is urged by the appellant that the provisions of sec- 
tion 164 of the city charter, a part of which section pro- 
vides, “No court shall entertain any complaint that the 
party was authorized to make, and did not make to the 
city council sitting as a board of equalization, nor any 
complaint not specified in said notice, fully enough to 
advise the city of the exact nature thereof; nor any com- 
plaint that does not go to the ground work, equity and 
justice of the tax,” prevent any person from maintaining 
any action complaining of the gross injustice of a special 
tax unless he had first made complaint to the board of 
equalization. We think this position is untenable. If 
the party injured, before he could be heard upon the ques- 
tion of whether a gross injustice had been done to him 
by the action of the board, would be compelled to present 
his complaint to that body, so also under these provisions, 
where the board had acted fraudulently, or where it had 
acted by mistake, the person injured would be debarred 
of any remedy unless he had first presented his complaint 
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to that body. This, however, would be giving to an inferior 
tribunal an immunity from attack upon the ground of 
fraud which is not vouchsafed to a court of general juris- 
diction. A judgment of a court may be impeached upon 
the ground that it was obtained by fraud, even though 
the rule exists that judgments are not subject to collateral 
attack. Further than this, if the only method of review 
of a decision of the board of equalization permitted by the 
law is by error proceedings, then of what meaning is 
the phrase which provides that it shall not be “subject 
to review in any legal or cquitable action except for 
fraud,” etc.? A proceeding in error is not an equitable 
action, and therefore the phrase “equitable action” would 
be meaningless. Construing these clauses of the two sec- 
tions together, we are satisfied that the “gross injustice” 
which will permit an equitable action to be brought, which 
reviews the proceedings of the board of equalization, must 
be so flagrant and excessive in its nature as to sub- 
stantially deprive a citizen of his property without due 
process of law, and that it is only in such an exceptional 
ease that an independent action will lie. It may be re- 
garded as settled law in this state that in so far as it is 
sought to take from the owner of private property the 
cost of a public improvement in excess of the special 
benefit which his property received by such improvement, 
this is, to the extent of such excess, the taking of private 
property for public use without compensation. Worse r. 
City of Omaha, supra; Norirood v. Baker, 172 U. 8. 
269, 43 L. ed. 448. In the instant case the evidence shows 
that the amount assessed against the respective pieces of 
property is largely in excess of the special benefits re- 
ccived. In faet, the testimony shows that the benefits te 
the property have been little or nothing, while the assess- 
ments haye amounted to about $110 a 45-foot lot, in most 
instances being more than the lots are worth. his is 
practically the confiscation of the owner’s property. It 
requires no argument to show that such an assessment 
is “grossly unjust,” and therefore subject to review in an 


326 NEBRASKA REPORTS. [Vou 73 


Wead v. City of Omaha. 


equitable action by virtue of the statutory provision as 
hereinbefore quoted. Norirood v. Buker, 172 U. S. 269, 
43 L. ed. 443; Iowa Pipe & Tile Co. v. Callanan, 125 Ia. 
358, 101 N. W. 141. The supreme court of Georgia has 
well said: 

“As to whether he was benefited or not, is a question . 
which should address itself to the discretion of the 
municipal authorities. Their judgment upon this subject 
is ordinarily, except in the most extreme cases, conclu- 
sive; but, as we have before stated, it is not allowable 
that the municipal authorities, under the guise of a public 
improvement, should arbitrarily deprive the citizen of his 
estate. If, therefore, in the levy of such assessments, the 
cost of the improvement be so disproportioned to the value 
of the estate sought to be improved, as that the levy of 
the assessment amounts to a virtual confiscation of the 
Jot owner’s property, such assessment cannot be upheld 
as a legal or valid exercise of the power to tax for such 
improvements.” As to when a court of equity is at liberty 
to. interfere, that court then say: “The exact extent of 
the benefit necessary to uphold such an assessment is 
incapable of definition. But it may be asserted with 
perfect confidence, that the present is one of those extreme 
cases of such doubtful benefit and probable spoliation 
as will justify the interference of a court of equity in 
order to prevent the citizen from being arbitrarily de- 
prived of his property.” City of Atlanta v. Hamlein, 
96 Ga. 381. 

It was argued at the hearing that the plaintiff was not 
entitled to maintain his action for the reason that it was 
his duty, before he was entitled to the interposition of a 
court of equity in his behalf, to conic into court with clean 
hands and offer to do equity by tendering to the city 
the amount equal to the special benefits which he had 
actually received by the improvement. In a case of this 
kind the maxim that he who seeks equity must do equity. 
should be applied, if possible, and in a number of cases 
this court has applied this principle where it is sought to 
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set aside an illegal tax, sometimes however by compelling 
equity to be done as a part or condition of final decree. 
Lynam v. Anderson, 9 Neb. 367; Hallenbeck v. Hahn, 2 
Neb. 877; Hunt v. Hasterday, 10 Neb. 165; Boeck v. Mer- 
riam, 10 Neb. 199. But this arguinent is met by the ap- 
pellee with the contention that the property in question 
received no benefit by virtue of the improvement, and, 
hence, that no sum was equitably due on account of the 
same; and, further, that the court cannot in a case of this 
kind readjust values and benefits so as to charge each 
property owner with the proportionate part of the cost 
of improvement, and that appellee cannot be required to 
estimate the benefit, if any, to each tract. 

As to the argument that the property received no benefit, 
the petition alleges “that said assessment, if valid, would 
have been practically confiscation of all the real estate in 
said improvement district lying west of the Missouri 
Pacific right of way; * * * that said real estate west 
of said right of way was not and is not benefited to exceed 
the sum of $5 for each 50 feet abutting on said street, and 
the said real estate was not and is not able to bear a larger 
assessment for said purposes.” These allegations are, in 
substance, an admission that such real estate was benefited 
to the extent of $5 for each lot, and show at least that the 
appellee has been able to estimate the benefit which each 
lot received. 

As to the second argument—that it would be a hopeless 
task for the court to readjust the scheme of assessment— 
it is sufficient to say that this is not required of the court. 
The whole extent to which it can go in the assessment 
of the property is to ascertain the special benefits which 
each particular tract of land involved in this ‘suit re- 
ceived by reason of the improvement, and to charge each 
tract with that amount. If the city authorities have 
caused improvements to be made in front of the property 
which cost a sum in excess of the special benefits received, 
such excess must be borne by the city at large and not 
alone by the owners of the property within the district. 
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We have been cited to a number of cases by the appellees 
which seem to hold that where such taxes are excessive, 
a court cannot ascertain the amount justly chargeable 
against the property, but that the tax must be relaid 
by the city authorities. In most of these cases the tax 
was void ab initio either by reason of lack of jurisdiction 
to levy the tax or by reason of the whole plan being so 
grossly inequitable and unjust as to be void on that 
account. In such case the whole proceedings are void, 
and the owner could not be charged with any part of a 
void ‘tax. Cases of this class are Howell v. City of 
Tacoma, 3 Wash. 711, 29 Pac. 447; Cain v. City of Omaha, 
42 Neb. 120, and Hutcheson v. Storrie, 45 L. R. A. (Tex.), 
289. In these cases the whole plan and scheme of the 
assessment operated in such an unequal manner and 
with such a lack of uniformity as to the various tracts 
that the courts declared the whole plan yoid. A like 
case is Norwood v. Baker, 172 U. S. 269. In the instant . 
case, however, the proceedings seem to have been regular. 
The whole scheme and plan is not so grossly unjust and 
unequal in its operation as to render it void, but certain 
property appears to have been taxed beyond the benefits 
received. The district court then is not required to re- 
view the whole scheme of assessment. It is only required 
to ascertain wherein the assessment may be excessive 
in amount as to each tract. We have already held in 
Hutchinson v. City of Omaha, 52 Neb. 345, that where 
the entire proceedings were void, “the court cannot im- 
pose, as a condition of relief against a void tax, the pay- 
ment of such tax as would be lawful, where new pro- 
ceedings and a different basis of assessment are necessary 
to ascertain what tax is lawful,” and with this holding we 
agree. But in the instant case the board had jurisdiction 
to levy the tax and its only error was in levying an ex- 
cessive amount upon the property of appellee. We cannot 
see that the district court is less able to determine what 
are the special benefits derived by reason of the improve- 
ment by each tract of property than the board of equaliza- 
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tion. The benefits found by the board are theoretically 
derived from evidence, and are ascertained and determined 
by the exercise of judicial faculties. We see no reason 
why the district court is not equally able to determine this 
question. 

In Wells vu. Western Paving and Supply Co., 96 Wis. 
116, 70 N. W. 1071, it is said: “The decisions on this 
line may not be in entire harmony, but the foregoing, 
and others hereafter referred to, clearly show that in the 
main they support the rule that, where a proper assess- 
ment of benefits has been made, or the groundwork for 
a proper apportionment of the expense of the improvement 
has been legally determined, errors causing an excessive 
apportionment of the cost of such improvement will not 
defeat the whole tax in equity.” And the court concludes, 
“When, as in this case, the statutory requisites to the 
assessment of a tax for a street inprovement upon abut- 
ting property are all complied with up to the time of 
filing the estimate or specifications for letting the work— 
that is, when the assessment of benefits has been in all 
respects legally nade, so as to determine a proper basis 
upon which to apportion the cost of the improvement 
properly chargeable to abutting property—and the sub- 
sequent proceedings result in charging such property an 
excessive amount for any cause, the owner cannot wait 
till the improvement is completed and his property re- 
ceived the full benefit thereof, and then screen himself 
from the entire tax because of the illegal excess. If such 
excess can be determined by mere computation, or without 
proof, failure to tender or offer to pay the balance before 
suit will be fatal to any claim for costs, and failure to 
plead an offer to pay, fatal to the cause of action; but 
if such excess cannot be determined by computation, and 
without proof, the court should determine the same, as 
near as practicable, to a reasonable certainty, from the 
evidence produced on the trial, and require the payment 
of the balance as terms of granting relief against such 
excess.” See Barker v. City of Omaha, 16 Neb. 269; Darst 
». Griffin, 31 Neb. 668. 
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There can be no hard and fast line drawn between cases 
where the entire scheme of taxation is erroneous and void 
and those in which the amount assessed against cach par- 
ticular piece of property is merely excessive and unjust. 
In the latter class of cases, to which the instant case, as 
we think, belongs, the rule laid down by the Wisconsin 
court seems eminently fair and tending to do justice be- 
tween both the individual property owner and the city. 
Each property owner ought to be compelled to bear his 
just and equitable proportion of the burdens of taxa- 
tion, and as long as the system of making public improye- 
ments by special assessments prevails, he ought to pay 
in proportion to the amount that his property is specially 
benefited. If his assessment is excessive, it should be 
reduced, but he should not be permitted to escape his 
share of the tax because he was asked to pay tov much. 

It appears that the tax has been laid upon certain 
unsubdivided tracts of real estate to a greater depth than 
the average depth to which the subdivided lands have been 
assessed. The district court, however, found that this was 
not a jurisdictional defect, and cannot be taken advantage 
of collaterally in this proceeding. In holding that this 
matter could not be examined into in this proceeding we 
think the court erred, and that it was within the juris- 
diction of that court to have ascertained the average depth 
to which the unsubdivided land should have been assessed, 
to have held the lien valid as to this portion, and to have 
declared the assessment void as to the excess. 

No attack was apparently made upon the petition upon 
the ground that the plaintiff failed to offer to do equity 
until the final argument in this court, and at this stage 
of the case we believe that the interests of justice would 
best be subserved by remanding the cause to the district 
eourt for further proceedings in accordance with this 
opinion. : 


AMES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings in ac- 
cordance with the opinion. 

REVERSED. 


CHRISTINA S. SwOBE v. CHARLES MARSH, EXECUTOR, ET AL. 


FILED Fupnvany 22, 1905. No. 13,694. 


1. Dower: Jurispicrion. The district court has jurisdiction in pro- 
ceedings to assign dower. 


: . The county court has jurisdiction to assign dower 
only when the right to dower is not disputed by the heirs and 
devisees or any persons claiming under them or either of them. 


Error to the district court for Douglas county: ABRA- 
HAM L. Surton, Juper. Reversed. 


Charles W. Haller, for plaintiff in error. 
Searle & Adams and Edward M. Martin, contra. 


LETTON, C. 


This action was begun by the plaintiff in error against 
the defendants in error in the district court for Douglas 
county. The petition alleges, in substance, that the plain- 
tiff in error is the widow of one John A. Swobe, deceased. 
That her late husband died siezed of a certain lot in the 
city of Omaha, which was occupied during his lifetime by 
her husband and herself as a homestead, and of another 
lot contiguous thereto in which she was entitled to dower. 
The petition alleges that the defendants are the executors 
and heirs at law of the deceased; that she has elected not 
to take under the will; that all the defendants dispute 
her right to dower and homestead in the premises, and 
she prays that the court may cause her dower to be ad- 
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measured and set apart to her in lot 3, and that lot 2 
may be set apart to her as her homestead. The defendants 
each demurred to the petition both generally and for lack 
of jurisdiction of the subject matter and for a defect of 
parties defendant. The demurrer was sustained by the 
district court, and judgment was rendered dismissing 
the case. 

The question presented is whether or not the district 
court has original jurisdiction to set off dower in a case 
where the petition alleges that the right to dower is 
disputed by the heirs or devisees. The constitutional and 
statutory provisions as to the jurisdiction of the dis- 
trict courts and county courts must be examined in order 
to determine the question presented. Section 9, article VI 
of the constitution, provides: “The district courts shall 
have both chancery and common Jaw jurisdiction”; and 
section 24, chapter 19, Compiled Statutes, 1903 (Ann. St. 
4734), provides: The district courts shall have and ex- 
ercise general, original and appellate jurisdiction in all 
matters, both civil and criminal, except where otherwise 
provided.” The section of the constitution specifying the 
probate jurisdiction of the county court is as follows 
(sec. 16, art. VI): “County courts shall be courts of 
record and shall have original jurisdiction in all matters 
of probate, settlements of estates of deceased persons, 
appointment of guardians and settlement of their ac- 
counts; in all matters relating to apprentices; and such 
other jurisdiction as may be given by general law.” The 
statutory provisions with reference to the county court 
which are applicable are as follows (sec. 3, ch. 20, Comp. 
St., Ann. St. 4787): “The courts of probate in their 
respective counties shall have exclusive jurisdiction of 
the probate of wills, the administration of estatés of de- 
ceased persons, and the guardianship of minors, insane 
persons and idiots.” 

Section 8, chapter 23, Compiled Statutes, 1903 (Ann. 
St, 4908), is as follows: “When a widow is entitled to 
dower in the lands of which her husband died seized, and 
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her right to dower is not disputed by the heirs or devisees, 
or any person claiming under them or either of them, 
it may be assigned to her in whatever counties the lands 
may lie, by the judge of probate for the county in which 
the estate of the husband is settled, upon the application 
of the widow, or any other person interested in the lands.” 

The first case in which the right of the county court 
to assign dower has been construed in this state is Guth- 
man ov. Guthman, 18 Neb. 98 Lo that case the widow 
tiled her petition in the county court, alleging her widow 
hood; that her husband died seized of certain lands in 
Lancaster county which during his lifetime constituted 
their homestead; that he died testate, but that she refuses 
to accept the provisions of the will, and brings this action 
for the assignment of her dower and the setting apart of 
her homestead. The heir answered, challenging the juris: 
diction of the court to apportion any homestead rights or 
dower, and denying all other allegations in the petition. 
The county court assigned dower and homestead as 
prayed, and an appeal was taken to the district court. 
That court found that the petitioner was entitled to dowe: 
but that she was not entitled to have a homestead assigned, 
on the ground that, the right to the homestead beiug con- 
tested, the county court had no jurisdiction to assign and 
set off the same. On error to this court, the judgment 
of the district court affirming the judgment of the county 
court as to dower was affirmed, and in so far as it reversed 
the judgment of the county court as to homestead was re- 
versed, and the judgment of the county court was in all 
things affirmed. It was insisted in the district court 
that, because of the answer filed in the county court, 
the right to dower was disputed, and therefore the statute 
giving the county court jurisdiction did not apply. It 
was held that the allegations of the answer were not suf- 
ficient to raise any dispute in regard to the widow’s right 
of dower and therefore the county court had jurisdiction. 
In the opinion, which was by Chief Justice Cogs, it seems 
to be assumed that the assignment of dower is a matter 
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of probate or of settlement of the estate of a deceased 
person, and it is said: 

“This provision of statute was enacted long before the 
adoption of the present constitution, and at most can 
only be construed to be a limitation upon the general 
power conferred upon county courts by that instrument 
to ‘have original jurisdiction in all matters of probate, set- 
tlements of estate of deceased persons,’ etc. Jurisdiction 
being thus conferred by the constitution, it is a question 
whether, even under the provisions of the above statute, 
it can be taken from it merely at the volition of a party 
respondent. But if it be granted that it can be done by 
pleading facts and the presentation of an issue or issues 
which the county court is incompetent to try—such, for 
instance, as the title to land, or the relationship of hus- 
band and wife—it will not be denied that such issue must 
be actually presented by proper pleading, and cannot 
arise by implication. Ordinarily a question of jurisdic- 
tion may, and in some cases must be made at the very 
threshold; but here the right of the petitioner. to dower 
must be first disputed by an answer setting up facts which, 
when proved, will overthrow the claim of the petitioner.” 
And it is said in the second paragraph of the syllabus: 
“In order to oust the county court of such jurisdiction 
the right of the applicant to such dower must be dis- 
puted by presenting an issue of fact, which, if established 
by proof, would defeat her claim of dower, and such issue 
must be one which the county court by its organization 
is unable to try.” 

The precise question presented and decided in the case 
is that the petition was sufficient and that the answer 
did not sufficiently set forth facts to show that the right 
of dower was disputed; but it is apparently assumed in 
the opinion that jurisdiction to assign dower by the 
county court was conferred by the constitution as a part 
of its original probate jurisdiction. This is based upon 
the false premise that the assignment of dower is a matter 
of probaté or settlement of the estate of a deceased per- 
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son, is clearly wrong, and is a mere dictum not necessary 
to the determination of the question presented. 

Serry v. Curry, 26 Neb. 353, was an action of eject- 
nent brought by the heirs of Edward Serry, deceased, 
against the defendants, who claimed possession under an 
assignment of dower made to the plaintiffs’ mother and 
afterwards assigned to them. The plaintiffs claimed that 
the assignment of dower was void and therefore the de- 
fendant had no rights in the premises, and that the peti- 
tion in the dower proceedings failed to state facts suffi- 
cient to give the county court jurisdiction, because it did 
not allege that the right to dower was not in dispute by 
the heirs or devisees. This court held that such allega- 
tion was not jurisdictional; that if any person interested 
in the real estate disputes the right of dower he may 
allege such facts in his answer and establish the same by 
proof. Citing Guthman v. Guthman, 18 Neb. 98. 

In Clemons v. Heclan, 52 Neb. 287, the plaintiff filed 
her petition in the district court for Lancaster county, 
alleging the plaintiff’s widowhood and right of dower, and 
further alleging that the defendants, who were the ad- 
winistrators and devisees, unlawfully and wrongfully had 
possession of the property, claiming to own the whole 
tract thereof in fee simple, denied the right of plaintiff 
to any part of said premises, and had forcibly excluded 
her.from her right of dower therein. The defendants 
answered, claiming title and asking that the plaintiff 
might be decreed to have no estate or title in the premises. 
The court held that the pleadings showed an actual. dis- 
pute and that the district court had jurisdiction. 

Tyson v. Tyson, T1 Neb. 488, was a case wherein the 
heir applied to the county court to have the homestead 
and dower right of the widow set apart. The widow 
answered, claiming all of the premises as her homestead, 
and objected to the jurisdiction of the county court. The 
only question the petition sought to have determined was 
the validity of the widow’s claim to a homesteail in the 
whole 1563-aere tract, and the issue tried was whether 
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the value of this tract exceeded the amount of the home- 
stead exemption. The plaintiff contended that the county 
court was without jurisdiction over the subject matter 
for the reason that section 16, article VI of the constitu- 
tion, which gives county courts original jurisdiction in 
probate matters, also provides that they “shall not have 
jurisdiction * * * in actions in which the title to 
real estate is sought to be recovered or may be drawn in 
question.” The court held that the pleadings presented 
no question of fact but one of law merely, and followed 
the Guthman case. 

Under the common law if dower was not assigned to 
the widow within the time limited by will, she had her 
remedy by writ of dower wide nihil habet. Blackstone 
says, Book 3, sec. 183: “But if she be deforced of part 
only of her dower, she cannot then say that nihil habet; 
and therefore she may have recourse to another action, by 
writ of right of dower; which is a more general remedy, 
extending either to part or the whole; and is of the same 
nature as the grand writ of right is with regard to claims 
in fee simple.” 

In King v. Merritt, 67 Mich. 194, the statute of Michigan 
with reference to the assignment of dower, which is ex- 
actly the same as that of Nebraska, is construed, and it is 
said : 

“The jurisdiction of the probate court in the matter 
of dower is purely statutory. It is in no way essential 
to the settlement of the estate. Smith, Probate Law, 214. 
It is a proceeding, when the estate is solvent, in which 
only the widow and heirs are interested. Campbell, Ap- 
pellant, 2 Doug. (Mich.) 1389, 146; Cheve, Probate Law, 
246. And proceedings to assign dower may be had at 
any time before, during, or after administration is closed. 
* * * The writ is of the same nature and efficacy as 
the writ of right to recover the fee. 3 Blackstone, Com- 
mentaries, 182. This writ issued upon the filing of a 
precipe wherein the widow states that she has been mar- 
ried, and declares herself to be the wife of the person 
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whom she claimed was her late husband. And the writ 
would be abated if this was omitted. Fulliam v. Harris, 
8 Cro. Jac. (Eng.) 217; 1 Roper, Husband and Wife, 429; 
William v. Gwyan, 2 Saund. (Eng.) 48, and note; 3 
Chitty, Pleading, 13811. * * * The statute under which 
this claimed dower proceeding was had is a special one, 
and all the facts necessary to give the court jurisdiction 
must in some manner be made to appear. Rev. St. 18388, 
p. 263; Gary, Probate Law (2d ed.), sec. 484; Sheafe v. 
O’Neil, 9 Mass. 9; Ryder v. Flanders, 30 Mich. 336; Smith 
v. Smith, 5 Dana: (Ky.), 179; Stevens v. RUDE 3 Dana 
(Ky.), 371.” 

Mr. Washburn, speaking of the modes of assigning 
dower says: “One mode is the common law action of 
dower, another is by proceedings in equity, and a third 
is one provided in most, if not all the states, by a cheap 
and summary process issuing from courts having cogniz- 
ance of probate matters. In some cases these may be con- 
current remedies. But, generally speaking, the last is 
more restricted than either of the others, and is confined 
to cases where the claim of the widow is upon the heir 
or devisee of the husband, and is not the proper one to’ 
resort to when it is necessary to determine a contested 
right of dower.” Washburn, Real PEOpSry (6th ed.), 
sec. 463. 

The assignment of dower is not ie settlement of an 
estate nor any part of a settlement of the estate of a de- 
ceased person. It is not a matter of probate for it has 
nothing whatever to do with the probate of a will. It was 
a matter of which the common law courts had jurisdic- 
tion, and our district courts still retain it by virtue of 
the constitution and the statutes. Sheafe v. O’Neil, 9 
Mass. 9; Woodward v. Lincoln, 9 Allen (Mass.), 239; 
French v. Crosby, 23 Neb. 276. Jurisdiction has also 
been conferred upon the county court to assign dower, 
but this jurisdiction is confined to those cases in which 
the right is not disputed, and is conferred by virtue of 
the constitutional provision which confers “such other 

45) 
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jurisdiction as may be given by general law.” Thomas 
v. Thomas, 73 Ta. 657, 35 N. W. 693; Gary, Probate Law, 
sec. 430, et seqg.; note to Sanders v. AMclillian, 39 Am. 
St. Rep. 33. The error in the former holdings has been 
to assume that original jurisdiction resided only in the 
county court, and that the jurisdiction of the district 
court only attached when the right to dower was disputed. 
This has never been expressly decided by this court, but 
the language in the Guthman, Serry and Tyson cases ad- 
mits of such interpretation. The jurisdiction of the dis- 
trict court to assign dower has in nowise been curtailed 
by the provisions of section 8, chapter 23, Compiled Stat- 
utes, 1903 (Ann. St. 4908). This merely confers a juris- 
diction upon the county court which it did not possess 
before its enactment, and is cumulative in effect. The 
same reasoning applies with regard to the general powers 
of the district court to set apart the homestead. The 
petition sufficiently states a cause of action for the assign- 
ment of both dower and homestead and the demurrer 
should have been overruled. 

_We recommend that the judgment of the district court 
be reversed and the cause remanded for further proceed- 
ings. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 


FARMERS STATE BANK OF CENTRAL CITY V. JOHN YENNEY. 
Firep Fesruary 22, 1905. No. 13,720. 


1. Evidence of collateral facts corroborative of the statement of one 
party with respect to the main issue is admissible if confined to 
such matters as throw light upon the question. The jury are 
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entitled to know all the circumstances surrounding the parties 
with reference to the property at the time of the transaction in 
order that they may judge which of them is telling the truth. 
Blomgren v. Anderson, 48 Neb. 240. 


2. False Representations: Evipence. A bought eighty acres of land in 
M county from B, giving in payment therefor $1,800 in money, 
paying a mortgage of $118 and conveying a tract of land in C 
county. In an action for false representations as to the condi- 
tion and value of the land in C county, wherein B testifies that | 
the land was represented to him to be of the value of $800 and 
taken by him at such value, and A claims that no false represen- 
tations were made and that no value was fixed upon the C county 
land, it was error to reject evidence offered to show that the 
Jand in M county was only worth $2,000 at the time of the 
transaction, since this evidence tended in some degree to cor- 
roborate A’s testimony. 


Error to the district court for Merrick county: Conrap 
HOLLENBECK, JUDGE. teversed. 


W, T. Thompson, for plaintiff in error. 


John C. Martin, contra. 


Lerron, C. 


This is an action to recover damages for fraud and false 
representations alleged to have been made by the I*armers 
State Bank as to the value of a tract of land in Cheyenne 
county, Nebraska, which was given in part payment for 
an eighty-acre tract of land in Merrick county sold to the 
bank by John Yenney, defendant in error. The petition 
alleged that he sold the Merrick county land for $2,700, 
and charged false representations as to the condition, 
location and character of the Cheyenne county land, and 
claimed damages in the sum of $800. The answer alleged 
the purchase of the Merrick county land, and that the 
consideration was the payment of $1,800 in cash, the pay- 
ment of a mortgage on said land for $100, and interest, 
the conveyance of the Cheyenne county land, no value 
being fixed. The reply was a general denial. The plain- 
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tiff Yenney recovered a verdict and judgment in the 
district court, and the bank prosecutes error. 

There are only three assignments of error argued in the 
brief. The first and second are that the verdict is not 
sustained by sufficient evidence and that the action is not 
prosecuted in the name of the real party in interest. These 
will be considered together. The title to the eighty acres 
of land in Merrick county was at the time of the trans- 
action in the name of the wife of the plaintiff John 
Yenney. The evidence shows, however, that the trans- 
action whereby Yenney procured the title to the Mer- 
rick county land to be conveyed to the bank and the 
Cheyenne county land to be conveyed to him was entirely 
between him and the bank. The bank did not deal with 
Mrs. Yenney at all or with John Yenney as her agent. 
Whatever transaction or agreement there may have been 
between Yenney and his wife with reference to the title 
to the Merrick county land is of no concern to the bank, 
and so far as the record shows Yenney is the real party 
in interest. Yenney and his son swear to the making 
of the representations by the agent of the bank, who 
denies making them. If made, other evidence shows they 
were false. The jury believed Yenney and the evidence 
supports the verdict. 

The next assignment of error is that the court excluded 
evidence with reference to the value of the Merrick county 
land. The value of the Merrick county land was not in issue, 
but it is argued that the evidence as to its value would tend 
to throw some light upon the transaction that actually oc- 
curred. The defendant’s theory of the transaction was that 
no amount was agreed upon or stated as to the value of 
the Cheyenne county land, but that the consideration 
for the eighty acres in Merrick county was the payment 
of the $1,800 and the mortgage, and interest, and the 
transfer of the Cheyenne county land. It offered to prove 
that the Merrick county land was worth not to exceed 
$2,000, and it is argued that if the plaintiff in error had 
paid within $82 of its actual value it is highly improbable 
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that there would have been any inducement to represent 
the Cheyenne county land to be worth $800. Any fact 
is admissible in evidence which reasonably tends to throw 
any light upon the subject matter contested. The evi- 
dence offered was not admissible for the purpose of re- 
ducing the amount of recovery, if the jury believed Yen- 
ney was entitled to recover, because he was entitled to the 
benefits of his bargain, if any. It was merely collateral 
to the main issue in the case, and, if admissible, can only 
be considered in so far as it throws light on the main 
transaction. 

In an action for damages for fraud in the exchange 
of a lot of marble, the plaintiff claimed that he exchanged 
a house, the price of which was fixed at $5,100, for $1,100 
in cash and marble represented to be worth $3,000, the 
defendant to assume a mortgage of $1,000, and that the 
marble was in fact only worth about $1,000. The de- 
fendant claimed that he told plaintiff the value of the 
marble was only $1,000, and also that no fixed price was 
agreed upon in the exchange for the house. The de- 
fendant offered to prove that the house was not worth 
$5,100 or anything like that sum, which evidence was ex- 
cluded. The court, however, said: 

“Upon the issue thus presented to the jury we think 
evidence as to the value of the hotel property was ad- 
missible. The parties might, of course, in their agreement 
fix upon any sum as the value of the property, but when 
the fact as to the agreement was in dispute the real value 
was an element for the jury to consider in determining 
which version of the story was the correct one.” The 
weight and value of the evidence was for the consideration 
of the jury, and we cannot say that had it been admitted 
it might not have led to a different result. Wetdner v. 
Phillips, 114 N. Y. 458, 21 N. E. 1011. 

In Blomgren v. Anderson, 48 Neb. 240, it was held that, 
in an action to recover for services rendered under special 
contract, where the defense alleged that the consideration 
for such services was the plaintiff’s board and lodging 
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during the period, evidence that at that time a third per- 
son in the defendant’s presence and hearing offered to 
employ the plaintiff at substantial wages for work of the 
same general character was properly admissible as bear- 
ing upon the reasonableness of the claim and in some 
degree corroborative of the plaintiff’s testimony. 

We are of the opinion that the testimony offered should 
have been admitted. If the Merrick county land was not 
worth more than $2,000, what motive could the bank have 
for misrepresenting the values of the land in Cheyenne 
county? There is a direct conflict in the evidence as to 
whether the representations were made, and in so far as 
the evidence offered tended to corroborate the testimony 
of Mr. Kerr it was admissible. The weight to be given 
to it, however, was for the jury. They were entitled to 
know all the circumstances surrounding the parties with 
reference to the property at the time of the transaction 
in order that they might judge which of them was telling 
the truth. 

For the error in excluding this testimony, we recom- 
mend that the judgment be reversed and the cause re- 
manded for a new trial. 


OLDHAM and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED. 


LoyAL Mystic LEGION ET AL. Vv. ARTHUR H. JONES. 
Friep Fesruary 22, 1905. No. 13, 727. 


1. Party Wall Agreement: Recorpine: Notice. The proper registra- 
tration of a party wall agreement is constructive notice to all 
purchasers of the real estate affected by the agreement, and 
such notice is as effectual and binding as actual notice. 
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: Construction. Party wall agreement construed, and held. 
that it was the intention of the parties that the privileges, 
duties and liabilities given and imposed by the contract should 
pass to all persons obtaining title to either of the lots upon 
which the wall stood by grant from the original partics. Held, 
further, that the agreement itself operates as an assignment to 
his grantee of the claim of the builder of the wall for compensa- 
tion for its use as soon as that person was designated by his 
deed. 


2. 


Error to the district court for. Adams county: Ep L. 
ADAMS, JUDGE. Reversed and dismissed, 


k. A. Batty, for plaintiffs in error. 


J. B. Cessna, contra. 


LETTon, C. 


This was an action brought-by Arthur-H. Jones, de. 
fendant in error, as plaintiff, against the Loyal Mystic 
Legion to recover for the use of a wall under a party wall 
agreement. In 1887 Charles L. Jones and Henry Shedd 
were the owners of lots 7, 8 and 9 in a certain block in 
Hastings, and A. S. Raymond was the owner of lot 10 
in the same block. Jones and Shedd, being about to erect 
a brick building on lot 9, in June, 1887, entered into a 
written contract which recited that, whereas Jones and 
Shedd were about to erect a building of brick and stone 
upon lot 9, it is agreed that the wall may be set upon the 
line between lots 9 and 10, one-half upon the lot belonging 
to each party. Jones and Shedd agreed that the “said 
party of the second part, his heirs, executors, adiminis- 
trators or grantees” should have the privilege of using 
the wall as a party wall for any building “the said 
party of the second part or his grantees may erect.” The 
contract also contained this provision: “Provided al- 
ways, nevertheless and on this express condition, that the 
said party of the second part or his grantees, before pro- 
ceeding to join any other buildings to the said party wall 
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and before making any use thereof or breaking into the 
same, should pay or secure to be paid to said parties 
of the first part or their grantees one-half of the actual. 
cost of said party wall or so much thereof as shall be 
joined or used as aforesaid.” The agreement was signed 
by the parties, acknowledged before a notary public and 
recorded in the miscellaneous records of Adams county 
on June 22, 1887. After this agreement was made, Jones 
conveyed to Shedd by quitclaim deed all his interest in 
lot 9. Shedd soon afterwards died, and lot 9 was sold 
at administrator’s sale and bought by Rose E. Shedd, 
who became a party defendant to the action, claiming 
the money to be due her as grantee of lot 9. A. S. Ray- 
mond, after the making of the party wall contract, con- 
veyed Jot 10 through mesne conveyances to the defendant, 
the Loyal Mystic Legion. In 1900 the Loyal Mystic 
Legion erected a building on lot 10 and used the party 
wall. Charles L. Jones, one of the original parties to the 
agreement, claimed to be entitled to one-half of the money 
due, and assigned his claim to his son Arthur L. Jones, 
the plaintiff in this action, while Rose E. Shedd claimed 
that the whole amount was owing to her as grantee of 
Jones and Shedd. The court found for the plaintiff 
Arthur H. Jones, and the defendants prosecute error. 
The principal question is whether the language of the 
contract must prevail, which provides that before using 
the wall the grantees of Raymond shall pay Charles L. 
Jones and Henry Shedd or their grantees one-half of the 
cost of it, or whether, notwithstanding this language, the 
money is due to the original parties. Plaintiffs in error 
contend, first, that the contract provides that the money 
should be paid to Jones and Shedd “or their grantees ;” 
that this was the intention of the parties, which must 
control, and that there being no dispute but that Rose 
EE. Shedd is the grantee it follows that she is entitled to 
the whole fund. Second, that the contract runs with the 
jand, and Rose E. Shedd being the owner of the land 
the fund belongs to her. Third, that if the contract does 
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not run with the land the agreement is a personal agree- 
ment, and therefore, since the Loyal Mystic Legion did 
not agree with any one to pay this debt, and is neither 
party nor privy to the contract, there is no liability on 
its part to either party. Fourth, that there is no con- 
tractual relation between the plaintiffs and the defendant. 

On the other hand defendant in error contends, first 
that money due on a party wall contract is a chose in 
action which is personalty, which does not pass by grant 
of the real estate but does pass by assignment. He further 
contends that the agreement or covenant by the owner 
of lot 10 to pay for the wall did not run with the land. 
Second, that, where a covenant is not of a nature that 
the law perniits it to be attached to an estate by a cove- 
nant running with the land, it cannot be made such by 
an agreement, with the use of the words, heirs, executors, 
grantees or assigns. 

In the consideration of this case we deem it advisable 
to examine the former decisions of this court which throw 
any light upon the question and to adopt a construction 
which is in harmony therewith. 

In Burr v. Lamaster, 30 Neb. 688, the facts were that 
a contract was entered into between Lamaster and Bald- 
win, by which Baldwin was authorized to construct a party 
wall, one-half on a vacant lot owned by Lamaster, who 
covenanted for himself, his heirs and assigns, to pay 
Baldwin one-half the cost of the wall, whenever he should 
make use of the same. The court say: 

“This agreement gave the Baldwins an interest in the 
nature of an easement in the Lamaster lot, and con- 
stituted an incumbrance. The obligation to pay a por- 
tion of the cost of the wall was not merely a personal 
covenant binding upon Lamaster, but was a burden which 
ran with the land and bound his grantees to pay for one- 
half of the wall if they used the same.” It is further 
said: “There are éases holding that a party wall agree- 
ment like the one before us is merely personal, binding 
alone upon the parties to it, and does not attach to the 
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land, but the weight of the decisions in this country is 
to the effect that it attaches to and is a charge upon the 
land.” 

Garmire v. Willy, 36 Neb. 340, was an action brought 
by Willy against Garmire to recover one-lalf the costs 
of a party wall constructed by Willy under a written 
contract with Garmire’s grantor. The contract provided 
that the covenants and agreements should extend to and 
be obligatory upon the heirs, administrators and assigns 
of the respective parties, and was acknowledged and 
recorded. Garmire purchased the vacant lot after the 
wall was built. There was a dispute as to whether Gar- 
mire had actual notice of the agreement before he pur- 
chased, but the court held that the recorded agreement 
was constructive notice, and held, further, that the agree- 
ment attached to the land and that Garmire was liable for 
the amount agreed to be paid. 

In Stehr v. Raben, 33 Neb. 437, one Wallicks had made 
a party wall agreement with Henry Stehr whereby Stehr 
built a party wall, one-half thereof on a lot owned by 
Wallicks, under an agreement that when Wallicks, or 
his grantee, erected a building on his lot he should then 
pay for one-half of the party wall. Raben bought the lot 
from Wallicks with knowledge of the contract, taking 
title in the name of his wife, and exccuted his personal 
note to Stehr for the value of one-half of the party wall. 
The court found that both Raben and his wife were liable 
for the debt, and that the plaintiff was entitled to a lien 
upon the wall and the part of the lot on which it stood 
until the debt was paid. It is said by MAXWELL, Justice, 
writing the opinion: 

“The right of the plaintiff to recover upon the note in 
controversy is not seriously questioned, and such a con- 
tract ‘creates an equitable charge, easement, and servitude 
upon the lots built upon.’” Citing Burr v. Lamaster, 
supra. 

In Jordan v. Kraft, 33 Neb. 844, the facts were that 
Jordan and Kraft made a party wall agreement by which 
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Jordan was to build a wall 100 feet long, and Kraft 
agreed to pay Jordan, within sixty days after completion, 
one-half of the cost of the north sixty feet thereof, also 
one-half of the cost of so much of the remainder as he 
should thereafter use, within thirty days after he uses 
the same. Before using the wall Kraft conveyed his lot, 
the deed providing that the grantee assumed the party 
wall agreement. The grantee used the wall, and this 
action was brought against Kraft to recover one-half of 
the cost of the south 40 feet. Kraft had apparently paid 
for the north 60 feet as the contract provided. The court 
held that Kraft was not liable, saying: 

“The contract is not merely personal, binding only on 
the parties to it, but it attaches to and passed with the 
lot. Jamison (Kraft’s grantee) had the same right to 
use the wall as Mr. Kraft, and no more. It was never 
contemplated by the parties that Kraft alone had the 
right to join to the wall, but rather that the owner of 
the lot, whoever he might be, could do so, on paying 
to the owner of the other lot the unpaid portion of the 
value of the party wall.” 

In a later case, Cook v. Paul, 4 Neb. (Unof.) 93, it is 
said that a more accurate statement of the law is as fol- 
lows: 

“The majority of the authorities maintain that these 
covenants are not of the nature of covenants running with 
the land, and that the grantees of the original parties can- 
not, by reason of their holding adjoining lots, take advan- 
tage of the benefit, or be subjected to the burden of the cov- 
enant to pay for one-half of the party wall, but that the 
right to recover is personal to the builder, and the obliga- 
tion to pay, except in certain cases, rests upon the covenan- 
tor only; and an agreement of the parties that the covenant 
shall be binding upon their heirs or assigns, etc., or even 
that it shall run with the land, is ineffectual.” 

This doctrine is broader than the rule laid down by the 
prior decisions of this court. Cook v. Paul, supra, is one 
of the class of cases known in this state as “unofficial,” and 
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as is said by Hotcoms, C. J., in Flint v. Chaloupka, 72 
Neb. 34, speaking of opinions of this character: “The 
court is not necessarily bound by anything said therein, 
nor to the propositions of law enunciated on which the 
conclusions are predicated. It approves only the conclu- 
sions.” We do not therefore consider it as in any way 
establishing the legal proposition contained in the opinion. 

In most of these cases the question was as to the lia- 
bility of the party using the wall, and the view taken 
-by the court was that the contract so far as affects the 
obligation of the subsequent user of a party wall to pay 
for the same usually runs with the land. But in the 
instant case the question is different. It is to whom is the 
money payable. The obligation created by the contract 
is to pay a debt which does not become due and payable 
until the wall is used. The view taken by the courts 
of New York, Indiana, Tllinois and Pennsylvania is that 
this is a personal obligation and passes by assignment, 
while Iowa, Massachusetts, Minnesota, Michigan and 
West Virginia hold that it is a convenant which runs with 
the land. In an extended note upon this subject to Duns- 
comb v. Randolph, 89 Am. St. Rep. 915, 941, the com- 
mentator concludes: “The more reasonable rule is that 
an agreement * * * whereby one is to build a party 
wall * * * and the other to pay for one-half of its 
construction when he uses the wall, creates cross-ease- 
ments as to each owner, running with the land. * * * 
The title to the whole wall may be regarded as appurte- 
nant to the lot of the builder, and so passes by every con- 
veyance of it until the severance of the one-half by the 
payment of the purchase money.”’ In support of this 
doctrine he cites cases from Illinois and Pennsylvania. 
He examines each of the other doctrines held by the 
courts, citing cases, and concludes: “The decisions are in 
irreconcilable conflict, and almost equally divided. Even 
in the same state different results have been reached under 
facts almost similar, and prior rulings are distinguished in 
.@ manner beyond the comprehension of the ordinary per- 
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son.” We refer to this note as giving a concise resume 
of the existing law upon the subject in other jurisdic- 
tions. 

It will be observed that this court has heretofore ad- 
hered to the doctrine that such covenants run with the 
land, at least so far as the obligation of the user of the 
wall to pay for the same is concerned. We think, how- 
ever, that in the disposition of this case it is unnecessary 
to pass upon this point. The contract expressly specifies 
that the money for the use of the wall should be paid to 
the parties of the first part or “their grantees.” A grantee 
is “a person to whom a grant is made.” Black, Law 
Dictionary. A grant is defined: “A generic term, ap- 
plicable to the transfers of all classes of real property” ; 
“A transfer by deed of that which could not be passed by 
livery.” 8 Washburn, Real Property (6th ed.), sec. 1995; 
Williams, Real Property, 147, 195. The word grantee 
as used in this contract means therefore the person or 
persons to whom the real estate might be conveyed by 
deed. 

Where the intention is to convey an interest in per- 
sonalty, the transfer is usually termed an assignment, 
and persons who take are usually denominated in the 
instrument as “assigns.” In most of the cases in which 
a similar question to that under consideration has been 
considered the contract has provided that the money to 
be paid for the use of the wall should be paid to the 
builder or “his assigns,” and it has been held that the 
contract was personal in its nature, passed by an assign- 
ment-of the claim as personalty, and did not pass by 
virtue of a conveyance of the real estate to the grantee 
thereof. See note to Dunscomb v. Randolph, 89 Am. St. 
Rep. 915, 941. We think such cases are easily distinguish- 
able from the one at bar. In the contract under considera- 
tion the word “assigns” is nowhere used, but the word 
“grantees” is substituted. From a consideration of the 
language of the contract it seems clear to us that it was 
the intention of the parties that the provisions of the 
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contract should be binding upon all parties taking title 
to either of the lots by virtue of conveyances of the real 
estate, and that the intention was that the privileges, 
duties and liabilities given and iniposed by the contract 
were conveyed to all persons obtaining title to either of 
the lots by grant from the original parties. In other 
words, it was their intention that whoever became the 
owner of either lot under them should stand in the shoes 
of the makers of the party wall agreement with respect 
to its provisions. 

It is the duty of this court to carry out the intention 
of the parties to the contract, if it can be done without 
doing violence to established principles of law. We will 
not arbitrarily interfere with the liberty of contract. It 
has been said that “where a covenant is not of the nature 
that the law permits it to be attached to the estate as 
a covenant running with the land, it cannot be made 
such by agreement of the parties,” but it is not necessary 
to say that the personal obligation to pay for the wall 
runs with the land, in order to carry into effect the pro- 
visions of the contract under consideration. It was as 
much within the power of Jones to agree that the money 
for the use of the wall should be paid to his grantees, 
as it was for Raymond to agree that his grantee should 
pay for the wall when he used it. By his written instru- 
ment, duly acknowledged and recorded so as to give con- 
structive notice, Jones notified all persons interested that 
the grantee of lot 9 was entitled to be paid for the use 
of the wall. The agreement itself operated as an assign- 
ment of his personal claim to compensation to his grantee, 
whenever that person was designated by his deed of con- 
veyance of the lot. As soon as Jones conveyed the title 
to the lot, the deed, together with the contract, and by 
virtue thereof, operated as an assignment of his right 
to be paid for the use of the wall to the person who was 
named therein as grantee. We are satisfied this was the 
intention of the parties at the time the contract was made, 
and that there is no legal principle which prevents us 
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from giving effect to this intention. Jones having parted 
with his interest in the subject matter of this suit had 
nothing to assign to his son the plaintiff herein. The 
record shows that Mrs. Shedd has already received pay- 
ment for the use of the wall, hence no judgment is neces- 
sary in her behalf. 

We recommend that the judgment of the district court 
be reversed and the action dismissed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the action disinissed. 

REVERSED, 


OMAHA NATIONAL BANK vY. Epwry A. Ropinson, JR., 
ET AL., EXECUTORS.* 


Fitep Fesruary 22, 1905. No. 13,920. 


1. Error: Process: ACCEPTANCE OF SERVICE. Where a person obtains 
a judgment in the district court, and after his death error pro- 
ceedings are begun seeking to reverse the same, an acceptance 
of service of summons in error by his attorney of record in 
the district court is not sufficient to give this court jurisdiction 
of the error proceedings. Ritchey v. Seeley, 68 Neb. 129, fol- 
lowed. 


2. Judgment: Jurispicrion. A judgment rendered by a court without 
jurisdiction of the parties is absolutely void. The supreme court 
stands upon no higher or different footing in this regard than 
a court of inferior jurisdiction. 


Error to the district court for Douglas county: WIL- 
LIAM A. REDICK, JUDGE. Affirmed. 


Hall & McCulloch, for plaintiff in error. 


Will H. Thompson, contra. 


* Rehearing allowed. See opinion, p. 353, post. 
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Lerron, C. 

On May 4, 1895, in an action pending in the district 
court for Douglas county, one Edwin A. Robinson re- 
covered a judgment against the Omaha National Bank. 
Robinson had died upon January 14, 1895, but his death 
was unknown to his attorneys. The bank prosecuted error 
to this court from the judgment. Gregory, Dav & Day, 
who had been Robinson's attorneys in the action in the 
district court, entered his voluntary appearance in the 
supreme court, waiving the issuance and service of sum- 
mons in error, and defended the case in this court. The 
error proceedings resulted in the reversal of the judgment, 
and the cause was remanded to the district court for 
further proceedings. In the district court the case was 
placed upon the trial docket and remained thereon until 
November 12, 1900, when, it appearing from the affidavit. 
of J. H. McCulloch, one of the attorneys for the Omaha 
National bank, that Robinson was dead, that no order 
of revivor had been made and that more than one year had 
elapsed since such order could have been made, the action 
was stricken from the docket. The case remained in 
this condition until February, 1904, when a motion was 
made in behalf of the executors of Robinson to revive the 
original judgment in the district court. <A conditional 
order of -revivor was allowed, providing that, unless the 
defendant showed cause by March 14, 1904, the judgment 
should stand revived. The defendant made a return to 
this order to show cause by alleging the facts in regard 
to the death of Robinson, the reversal of the judgment 
and the action of the district court thereafter striking 
the case from the docket. Evidence was adduced, and at 
the hearing the district court sustained the motion for 
revivor and made it absolute. No motion for a new 
trial was filed. The plaintiff in error in its petition as- 
signs: (1) The court erred in sustaining the motion 
of this defendant in error for a revivor of said judg- 
ment; (2) the court erred in signing and directing the 
entry of the order reviving said judgment. 
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The first question presented is whether or not these 
assignments present any question for review, in view of 
the fact that no motion for a new trial was filed in the 
district court. In the view we take of the case it is not 
necessary to consider this assignment. We are of the 
opinion that the proceedings had in the supreme court 
were void. That the judgment of reversal was of no 
validity, nor was the mandate of any foree. We have 
repeatedly said that a judgment rendered by a court 
‘without jurisdiction of the parties is absolutely void. 
Ritchey v. Seeley, 68 Neb. 129. The supreme court stands 
upon no higher or different footing in this regard than a 
court of inferior jurisdiction. The case falls squarely 
within the rule of Ritchey v. Seeley, and the district court 
was right in disregarding the proceedings had in this 
court when it had never acquired jurisdiction. Chicago, 
B. & Q. R. Co., v. Hitchcock County, 60 Neb. 722; Hayrs 
v. Nason, 54 Neb. 143; Johnson v. Parrotte, 46 Neb. 51; 
1 Black, Judgments, sec. 170. No question is made as 
to the validity of the original judgment and no sufficient 
cause was shown why it should not be revived. 

We recomniend that the judgment of the district court 
be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed October 
5, 1905. Judgment of afirmance adhered to: 


A rehearing was granted in this case upon the point 
that the judgment which it is sought to revive was void 
by reason of the plaintiff inthe cause being dead at the 
time of its rendition. It appears that this point was not 
raised by the return to the order to show cause and that 
it is not an issue in the ease, 
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It is recommended that the former opinion be adhered 
to. 


By the Court: For the reason stated in the foregoing 
opinion, it is ordered that the former opinion be adhered 
te. 

AFFIRMED. 


Henry Kock v. STATE OF NEBRASKA, 
Fitep Marcn 8, 1905. No. 14,114. 


Proceeding in Error: Limitation. The supreme court has no juris- 
diction to review the proceedings and final judgment of the dis- 
trict court in a criminal case, unless proceedings in error are 
instituted therein within six months after the rendition of such 
judgment. 


Error to the district court for Cuming county: Guy 
T. Graves, Jupce. Proceeding in error dismissed. 


T. M. Franse and Moodie & Burke, for plaintiff in error. 


Norris Brown, Attorney General, W. T. Thompson and 
M, McLaughlin, contra. 


BARNES, J. 


At the January term, 1904, of the district court for 
Cuming county, the plaintiff in error was convicted of the 
crime of grand larceny, and the value of the property _ 
stolen was found to be $60. On the 30th day of January 
of that year, he was sentenced to imprisonment in the 
penitentiary for the period of six years. On the 24th 
day of January, 1905, he instituted proceedings in error 
in this court, and the attorney general now objects to the 
jurisdiction of the court and moves to dismiss the pro- 
ceedings in error because they were not commenced within 
the period prescribed by law. 

The provisions of law by virtue of which the accused 
seeks to haye his case reviewed by this court are sections 
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592 of the civil code and 508 of the criminal code. We 
quote section 592, as follows: 

“No proceedings for reversing, vacating, or modifying 
judgments or final orders shall be commenced unless with- 
in six calendar months after the rendition of the judg- 
ment or making of the final order complained of; except 
that when the person entitled to such proceedings is an 
infant, a person of unsound mind, or imprisoned, he shall 
have one year, exclusive of the time of his disability 
within which to commence such proceedings: Provided, 
That the provisions of this act shall only apply to judg- 
ments or decrees rendered after the date of its taking 
effect.” 

By section 508 it is provided: 

“In all criminal cases, writs of error shall be issued 
by the clerk of the supreme court upon the filing of a 
petition in error and transcript of the record of the pro- 
ceedings of the district court and payment of costs as in 
civil cases; Provided, That if any person, desiring to ob- 
tain such writ of error, shall file an affidavit with the 
clerk of the court that he is unable on account of his 
poverty to pay said costs, the clerk shall enter the suit 
upon the docket, and upon the entry of final judgment 
indorse the amount of costs upon the mandate, and the 
same shall be paid by the county in which the indictment 
was found.” 

The question presented is not a new one in this state. 
It was before the supreme court in a case wherein the 
accused had been found guilty of murder in the second 
degree, and sentenced to a term of 25 years in the peni- 
tentiary. Kountz v. State, 8 Neb. 294. In that case the 
accused was sentenced on the 17th day of April, 1877, 
but did not file his petition in error and the transcript 
until April 19, 1878, and the attorney general challenged 
the jurisdiction of the court on the ground that the statute 
of limitations had run against such a proceeding. At that 
time the limitation was fixed by the sections above men- 
tioned at one year, and the court held: 
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“Proceedings in error in a criminal case must he in- 
stituted in the supreme court within one vear after the 
rendition of the judgment.” 

The reasoning contained in the body of the opiuion 
in that case, and which meets with our approval, is as 
follows: 

“Jn this state a writ of error is a writ of right iu 
both civil and criminal cases. And the practice in both 
classes of cases is assimilated as far as possible. It is 
evident that the language of the section referred to” 
(section 508 of the criminal code, now section 2644 An- 
notated Statutes), “includes also the time within which 
proceedings in error may be instituted. * * * He 
(meaning the accused), “is entitied to a bill of excep- 
tions, and after calling the attention of the court below 
to the errors complained of, may have the entire case 
reviewed on error in the supreme court. When may he 
do this? Can he wait until the material witnesses for 
the state are dead, or have gone beyond the reach of pro- 
cess—let that time be five, ten, or twenty years, then 
prosecute proceedings in error? We do not ‘think so. 
If the party convicted is innocent of the offense with 
which he is charged—that is, if the testimony fails to 
establish his guilt with that degree of certainty required 
by the Jaw—if error has occurred during the progress 
of the trial by which he has been prejudiced, the case 
should be reversed and a new trial awarded. There is 
nothing that the law abhors like the conviction of an 
innocent person. For this reason, among others, criminal 
cases take precedence in the hearing of causes, in order 
that the party, if innocent, may be discharged. But 
it is the duty of the state, while protecting as far as pos- 
sible the innocent, to punish the guilty. In no other 
way can life and property be rendered secure. In most 
cases of actual guilt, if proceedings in error are prosecuted 
within the period required by law, and the case is reversed, 
the witnesses on the part of the state are at hand to 
testify in the case. But in many, if not most cases, in 
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even five years many of the material witnesses could not 
be found. The case may have been one of great atrocity, 
and the guilt of the party undoubted, yet upon a re- 
versal of the case, as the witnesses against him cannot 
be found, he must be turned loose to commit other depreda- 
tions upon society. The law was framed for the pro- 
tection of the innocent and of society, not to offer a 
means of escape for the guilty, and a party must prosecute 
proceedings in error within the period required by the 
statute or be barred.” 

The foregoing decision was commented on and approved 
in Bradshaw v. State, 19 Neb. 644, as follows: 

“In Kountz v. State, 8 Neb. 294, it was held, that from 
the peculiar language of section 508 of the criminal 
code, the limitation of time for taking criminal cases on 
error to the supreme court was the same in criminal as 
in civil cases. The section was copied verbatim from 
another state, where the allowance of a petition or writ of 
error involved an examination of the entire record to 
ascertain if there was probable error in the record. In 
such cases a writ of error was to be allowed us in civil 
cases. This would seem to mean in the saine manner 
and within the same time as in civil actions.” 

The legislature of 1901 amended section 592 of the code 
so as to limit the time for the commencement of pro- 
ceedings in error in the supreme court to six months 
from the entry of the final judgment or order sought 
to be reviewed. The law as thus amended had been in 
force nearly three years when the crime of which the 
accused was convicted was committed, and when the final 
judgment berein was entered. The amendment in ques- 
tion deprived the accused of none of his constitutional 
rights. It did not even change the method of procedure 
after the commission of the alleged crime or the rendi- 
tion of the final judgment. 

But it is contended by the accused that he is one of the 
class of persons mentioned in the statute as being under 
disability; and he insists that, because he was taken to 
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the penitentiary and imprisoned therein in compliance 
with the judgment of the court, the limitation does not 
apply to him. The mere statement of this proposition 
is its own refutation. If this contention should be held 
good, the defendant could serve out his full six years of 
imprisonment and still have one year thereafter in which 
to prosecute his petition in error. The fact is that he 
is under no disability by reason of his imprisonment; 
and in truth he is already prosecuting his proceedings 
in error, which he might have commenced within six 
months after the rendition of the final judgment, as 
well as one year thereafter. Again, by our previous con- 
struction of the sections of the statute above quoted, the 
time for commencing proceedings in error in criminal 
cases is now clearly limited to a period of six months 
from and after the rendition of the final judgment com- 
plained of, and we are bound by such construction. If 
we should now fix the limitation at one, two, three or 
five years, we would thereby substitute our own views 
of what the limitation ought to be for the plain pro- 
visions of the law as enacted by the legislature. This 
would be judicial legislation, a proceeding to which courts 
should never resort. So it is clear that we are without 
any jurisdiction to review the proceedings and judgment 
of the trial court herein. This is to be regretted, for the 
reason that the sentence in this case seems so excessive, 
considering the value of the property alleged to have 
been stolen, as to be almost unconscionable. If we were 
at liberty to assume jurisdiction of this case we would, 
under the power given us by section 509a@ of the code, re- 
duce the sentence to a period of two years. Having no 
jurisdiction, we cannot grant the accused any relief, and 
he must resort to executive clemency. 

For the foregoing reasons, the objections of the attorney 
general are sustained, and the proceedings in error are 
hereby dismissed. . 


JUDGMENT ACCORDINGLY. 
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SHELDON M. LoOM¥R, APPELLANT, V. Repecca H. LOOMER, 
APPELLEE. 


FILtep Marcu 8, 1905. No. 13,721. 


Evidence: SurrIcIENcy. An examination of the evidence shows that 
the plaintiff failed to produce a preponderance thereof in sup- 
port of the grounds alleged for a divorce, and the judgment of 
the district court dismissing the action is affirmed. 


APppral from the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


A. W. Crites, for appellant. . 
Allen G. Fisher, contra. 


AMES, C, 


This is an action brought by a husband to obtain a 
divorce on the ground of extreme cruelty. The answer is, 
in substance, a general denial. The plaintiff appeals from 
a judgment dismissing his suit. At the time the action 
was begun both parties were in their 71st year of age, 
and the marriage, which took place after about six months 
of such acquaintance as was formed by written cor- 
respondence across half the width of the continent, had 
endured about a year and a half. That the union did 
not prove a happy one is abundantly proved by the record 
and is not the occasion of surprise. There were frequent 
disagreements and altercations between the parties, cul- 
minating, in one instance, in the defendant slapping the 
plaintiff in the face in the presence of bystanders. The 
blow, which was with the bare hand, was not a heavy one 
and was the cause of no physical injury, and just what 
provocation there was for it, if any, or how the quarrel 
begun or led up to it, the parties do not agree, and there 
were no Witnesses produced on the trial to prove. That 
the plaintiff suffered, as he contends that he did, a very 
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severe sense of humiliation therefrom, the circumstances 
and antecedents, being such as he admits them to have 
been, do not lead us to believe. The only other charge of 
sufficient gravity to deserve consideration, if indeed it does 
so, relates to certain alleged breaches of complaisance 
which are denied by the defendant, and which, and their 
attendant circumstances, if they occurred, were of such 
nature as to preclude knowledge of them by third per- 
sons. A more particular description of them cannot with 
propriety be spread upon the pages of an official publica- 
tion, and it is our opinion they are of such a character 
that decency excuses the court from making inquiry con- 
cerning them. It must suffice to say that the burden of 
proof is upon the plaintiff, and that after a careful ex- 
amination of the record we concur with the opinion of the 
trial court that the former has not produced the required 
preponderance of the evidence. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


STATE, EX REL. WorLD PUBLISHING COMPANY, V. ROBERT 
O. FINK, TREASURER. 


Fitep Marcu 8, 1905. No. 14,027. 


Mandamus: Forectosune of TaX LIENS: PUBLICATION OF Notice. After 
a petition for the foreclosure of tax liens pursuant to an act 
of 1903, entitled “An act to enforce the payment and collection 
of delinquent taxes and special assessments on real property,” 
has been filed in the office of the clerk of the district court, and 
the county treasurer has published the required notice in a suit- 
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able newspaper, be will not be compelled by mandamus to re- 
publish the same on the sole ground that such newspaper was 
not designated for the publication by the proper official authority. 


Error to the district court for Douglas county: GEORGE 
A. Day, Juper. Affirmed. 


_ _Hall & McCulloch and A. C. Wakeley, for plaintiff in 
error. 


W. J. Connell and Brome & Burnett, contra. 


AMEs, C. 


This action was submitted by brief and oral argument 
as presenting a single question, to wit, the construction of 
section 7, chapter 75, laws 1903, entitled “An act to en- 
force the payment and collection of delinquent taxes and 
special assessicnts on real property” (Comp. St. ch. 77, 
art. IX; Ann. St. 10644-10691) ; and that construction, 
so far as was supposed to affect the present controversy, 
depends upon the definition of the word “fail.” The 
act provides that the county treasurer shall between the 
first day of June and the first day of July in each year 
prepare a petition setting forth in detail all taxes in the 
county which have been delinquent more than one year, 
and a description of the tracts upon which they were 
leyied, and file the same in the office of the clerk of the 
district court on or before the last named date. Section 
7 enacts: “Within ten days after the filing of such peti- 
tion the county treasurer shall cause a notice to be pub- 
lished, directed to ‘All Whom it May Concern’ to the 
effect that the state of Nebraska has filed a petition in the 
district court for the county in which the lands are located, 
praying a decree against, and the sale of, the parcels 
of real estate set forth in the list published therewith, 
for the several amounts named therein and costs of suit.” 
It is further required that “such notice shall be signed 
by the county treasurer and shall be published once a 
week for four successive weeks in some newspaper of 
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general circulation in the county in which the lands are 
situated, or, if no newspaper of general circulation shall 
be published in the county,” etc. But it is provided: “The 
county commissioners of each county shall designate the 
newspaper in which said notice, and in which all notices 
of tax sales made by the county treasurer hereinafter pro- 
vided for, shall be published, provided, the county treas- 
urer shall designate such newspaper where the county 
commissioners fail to do so.” The county treasurer com- 
pleted his petition and filed it with the clerk of the dis. 
trict court on the first day of July, and on the day 
previous received the following written communication 
from the chairman of the board of county commissioners. 


“OMAHA, NEB., June 30, 1904. 
“Robert O. Fink, County Treasurer Douglas county, Ne- 
braska: 

“You are hereby notified that the ‘Omaha Evening 
World-Herald’ has been designated by the board of county 
commissioners as the official paper for the publication 
of the official advertising of Douglas county, and that it 
is likewise designated as the newspaper for the publica- 
tion of the delinquent tax notices provided for by section 
7, article IX, chapter 77 of the Compiled Statutes of 
Nebraska for 1903, entitled ‘Revenue,’ in so far as said 
section applies to the publication of delinquent tax notices 
for Douglas county for the year 1904. 

“Respectfully yours, R. O’ KEEFE, 
“Chairman Board of Co. Comr’s.” 


At the time the petition was filed the board had not 
taken the action mentioned in the notice and was not in 
lawful session, and could not be until the following day, 
when they contemplated assembling as was known as well 
to the treasurer as to the chairman. At ten o’clock A. M. 
on the 2d day of July, that being the day following the 
last day provided by law for filing the petition, the board 
did assemble and take such action as was indicated by 
the above quoted letter. The petition had been filed late 
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in the evening of the preceding day, but whether the board 
knew of that act we are not informed. At nine o’clock 
A. M. on the 2d day of July, or about an hour before the 
assembling of the board, the treasurer, having ascertained 
that they had taken no formal or official action, designated 
the “Omaha Bee” as the paper in which said notice should 
be published and delivered the same to it for that purpose. 
It is admitted that full ten days were required for putting 
the notice in type and effecting its first publication, but it 
is provided by the act (sec. 45) that “throughout all of 
the proceedings it shall be the duty of the court to dis- 
regard all informalities or irregularities which may have 
occurred, from the inception of every state, county or city 
general tax up to final confirmation of sale. The per- 
formance of the various acts of officers herein enjoined 
shall be deemed sufficient if they shall substantially comply 
with the requirements of this act and no variation in the 
time or manner of performing such acts shall be deemed. 
or held to be jurisdictional; and when any such acts can- 
not reasonably be performed within the times herein pro- 
vided, additional time may be given, without notice, by 
a proper order of court.” It is further provided that all 
tracts of land concerning which answers shall not have 
been filed on or before the first day of September shall be . 
treated as in “default,’ and the issues concerning all 
others shall be triable on and after the first Monday of 
the following October. The court has no doubt power to 
relieve against default in pleading and to permit answers 
to be filed out of time as in ordinary actions. On the same 
2d day of July the plaintiffs, the proprietors of the World- 
Herald newspaper, applicd to the district court for 
Douglas county by a petition setting forth the foregoing 
facts and praving for a writ of mandamus compelling 
the publication of the treasurer’s notice in that paper. 
The writ, after answer and a trial, was denied, and the 
plaintiff prosecutes a petition in error. 

The evidence shows that the notice has been in fact 
published in the Bee for and within the time and manner 
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prescribed by the statute, and that it was a notice in all 
respects such as the law requires to be published. That 
such publication was, under the liberal provisions of the 
statute above quoted, sufficient to confer jurisdiction upon 
the court for the purposes of the act, there can be no 
doubt. In other words, it has not been and cannot success- 
fully be contended that an owner of a tract of land can 
impeach a decree against it, either collaterally or upon pro- 
ceedings in error, upon the ground that the newspaper 
in which the notice was published was not designated 
for that purpose by the proper official authority, nor would 
such an objection, if made by such an owner in the trial 
court, have relieved him from default or defeated juris- 
diction over his property. It is not disputed that the 
Bee is a publication answering in all respects the require- 
ments of the statute. The proceeding is in the nature 
of an adversary action, and all irregularities and in- 
formalities are expressly cured by the statute. Whether 
regularly or otherwise, the taxpayers, parties to the pro- 
ceeding, have had the precise notification and opportunity 
to appear and defend to which the statute entitled them, 
and a republication of the notice in compliance with the 
prayer of the alternative writ would entail upon the 
county a very large expenditure for no useful or practical 
purpose. With grounds of controversy between the cor- 
poration or inhabitants of Douglas county and its treas- 
urer or the Bee Publishing Company, if there are any, 
the relators liave no concern, ov, if they have any, they 
are not presented in a litigable manner by this applica- 
tion for a mandamts. 

We think the case falls precisely within the language 
of the following clause of section 45 of the act: “The 
performance of the various acts of officers herein enjoined 
shall be deemed sufficient if they shall substantially com- 
ply with the requirements of this act and no variation in 
the time or manner of performing such acts shall be 
deemed or held to be jurisdictional.” The most that the 
relator can contend for is that the Bee was not designated 
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in the manner prescribed by the act. Whether it was so 
or not, the issues in this action do not call upon us to 
decide. It appears, however, that the designation was 
nade by the county board within a reasonable time, and 
that the designation by the respondent was therefore pre- 
mature. The relator was entitled to relief when this action 
was begun, and the respondent should pay the costs. 

Tor these reasons, we recommend that the judgment 
of the district court be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be affirmed with costs of the proceedings taxed 
to the respondent. 

AFFIRMED. 


W. W. ROBERTS, APPELLEE, V. C, W. LEMONT, APPELLANT. 
Firep Marci 8, 1905. No. 13,729, 
1. Agreement in Restraint of Trade: Insuncrion, A valid agreement 


in restraint of trade must be established by clear and satisfactory 
proof to warrant a court in restraining its breach by injunction. 


+ Vauipiry. In determining the validity of a contract in 
restraint of trade, the test is whether the restraint is only such 
as is necessary to afford a fair protection to the interests of the 
party in whose favor it is given, and not so much as to inter- 
fere with the interest of the public. 


: Puptic Poxicy. A contract in restraint of trade which is 
not limited either in time or space is against public policy and 
void. 


AppraL from the district court for Madison county: 
JOHN F. Boyp, Juper. Reversed. 


M. D. Tyler, for appellant. 


Mapes & Hazen, contra. 
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OLDHAM, ©. 


This suit was instituted in the district court for Madi- 
son county by W. W. Roberts, appellee, to enjoin C. W. 
Lemont, appellant, from soliciting or writing fire, hail, 
cyclone and plate glass insurance in Norfolk, Nebraska. 
A temporary restraining order was granted which, upon 
final hearing in the district court, was made perpetual. 
From this decree Lemont brings an appeal to this court. 

The facts underlying the controversy are that prior to 
May, 1902, Lemont was engaged in the real estate and 
insurance business in Norfolk, Nebraska. Roberts, the 
appellee, was engaged in the same business in the same 
place; the two parties were then occupying the same office. 
During the month of May negotiations were entered into 
between them which resulted in the sale by Lemont to 
Roberts of his office furniture and insurance business for 
the sum of $240. After this sale Lemont retired from the 
insurance business and devoced his attention to real estate 
for about 15 months, when he attempted to reengage in 
the business of soliciting insurance. Roberts thereupon 
instituted the case at bar, alleging, in substance, that the 
defendant Lemont, “in consideration that the plaintiff 
would purchase from him his fire, hail, cyclone and plate 
glass insurance agency for the sum of $240, agreed with 
the plaintiff that he would turn over to said plaintiff the 
said insurance agency, furniture and the good will of 
said defendant and business, and that he, the said defend- 
ant, would at once cease a fire, hail, cyclone and plate 
glass insurance business in Norfolk, Nebraska, and not 
again engage in such business in Norfolk, Nebraska.” The 
petition further alleged the compliance of plaintiff with 
the terms of the contract, and that the defendant, in 
violation of the terms and conditions of the contract, had 
and was engaged in the business of soliciting insurance in 
the city of Norfolk. The prayer was for an injunction 
permanently restraining the defendant from engaging in 
such business in the city of Norfolk. The answer admitted 
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the sale of the business to the plaintiff for the sum stated 
in his petition, and denied each and every other allegation 
therein. The testimony relied upon to establish the agrec- 
ment is that of the plaintiff and is substantially as fol- 
lows: 

In answer to the question as to what his agreement was, 
he said: “Mr. Lemont purposed to sell out his insurance 
business to me, and there was considerable talk about ‘the 
price, and finally we agreed on $240, and in that there was 
some furniture, and Mr. Lemont was to go out of the insur- 
ance business and have nothing to do with the insurance 
business, and I was to have nothing to do with the real 
estate.” 

Q. You may state what Mr. Lenont said? 

A. Mr. Lemont said he turned over the good will and 
quit the business. 

Q). What did he say about remaining out of business? 

A. That My. Lemont was to stay out of business. 

Q. For how long? 

A. There was no stated time. He agreed to quit the 
business. 

Q. What did he say as to again going into the insurance 
business at Norfolk? 

A. He did not talk as if he would ever go into the in- 
surance business at Norfolk. 

(). What did you understand as to the good will of the 
business? 

A. I understood he was to sell his business. 

Q. Good will? 

A. Yes, sir. 

Q. What did he (Lemont) say about reinaining out of 
business? 

A. That Mr. Lemont was to stay out of business. 

Q. For how long? 

A. There was no stated time. He agreed to quit the 
business. 

There was no serious conflict between this testimony of 
the plaintiff and that of the defendant, so that if the testi- 


w 


368 NEBRASKA REPORTS. [Vou. 7 


Roherts vy, Lemont. 


mony of plaintiff is sufficient to sustain the judgment of 
the trial court it should be affirmed. 

The first proposition that confronts us is that the con-, 
tract relied upon is one in partial or total restraint of 
trade, and as such it is not a favorite of the law. While-- 
valid agreements in restraint of trade may be established 
by clear and satisfactory proof, and when so established 
their breach may be restrained by injunction, yet to obtain 
such relief there must be no doubt or uncertainty in re- 
gard to their terms, or the consideration on which they are 
founded. Ordinarily a contract prohibiting one of the 4 
parties from carrying on a specific trade or business, with- 
out any limitation as to time and place, is against public 
policy and void. Techlonivus v. Scott, 110 Wis. 441, 86 N. 
W. 672; Berlin Machine Works v. Perry, T1 Wis. 495, 38 
N. W. 82. In Keeler v. Taylor, 53 Pa. St. 467, Chief 
Justice Woodward declared that such contracts, if they ~ 
were not limited to a reasonable time, as well as confined 
to a reasonable space, were: void at law, and that if the 
terms they imposed were at all hard equity would not 
enforce them. To the same cffect is the holding in Brewer 
v. Marshall, 4 C. E. Green (N. J.), 587, 547. The general 
rule is that a contract in partial restraint of trade should 
be reasonable in its terms and limited in its extent, both 
as to time and space, hut where the conditions appear to _- 
be reasonable, and the contract is limited as to space, it 
has been held that it may be enforced, even though un- 
limited as to time. Gill v. Ferris, 82 Mo. 156; Smith v. 
Brown, 164 Mass. 584. The test is whether the restraint 
is only such as is necessary to afford a fair protection to 
the interest of the party in whose favor it is given, and not 
so much as to interfere with the interest of the public. 
Mandeville v. Harman, 42 N. J. Eq. 185. Now, the con- 
tract alleged on in the case at bar and proved by plaintiff’s 
testimony is one in total restraint of the right of the de- 
fendant to engage in the business of soliciting fire, hail 
and cyclone insurance. It is not limited by the testimony 
cither by time or space, 
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It is urged however by appellee that we should construe 
this contract as though it had been made simply to limit 
the right of the defendant to engage in the insurance busi- 
hess in the city of Norfolk. If there had been testimony 
in the record tending to show that such was the agreement 
and understanding between the parties, his contention 
would find some support in the case of Hubbard c. Miller, 
27 Mich. 15, and in the language used by PoUND, C., in 
Herpolsheimer v. Funke, 1 Neb. (Unof.) 304, which how- 
ever is not officially reported, and +onsequently we are 
not bound by the reasons. In this latter case the contract 
was in writing, and the agreement was to not engage in 
the sale of a particular line of merchandise during the 
term of a written lease made to plaintiff. Oral evidence 
was permitted to explain the ambiguity of the contract as 
to place, and show that the intention of the parties was 
to limit the right to the particular building which the 
plaintiff had leased, and as the contract so proved was one 
reasonable in terms, and limited both as to time and place, 
it was upheld. 

The ecase of Mollyneaux v: Wittenberg, 39 Neb. 547, 
cited by appellee, is one in which the contract was limited 
as to both time and place. In this case, however, the 
action was at law for a breach of the contract, and the only 
question determined was as to the sufficiency of the peti- 
tion to state a cause of action. We find no well-considered 
case that has ever upheld a contract which would abso- 
lutely prohibit one of the parties thereto from ever engag- 
ing in any legitimate occupation at any place, and if the 
evidence in the case at bar proves a contract at all in re- 
straint of trade, it establishes one which would prevent 
the defendant in the instant case from engagin” in the 
insurance business, not only at Norfolk, but at any other 
place in the state of Nebraska, or the United States, and 
such a contract, we think, is clearly against public policy 
and void. Wright v. Ryder, 36 Cal. 342. 

We therefore recommend that the judgment of the dis- 
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trict court be reversed and the cause remanded for further 
procecdings. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


Leroy B. SLuyrerR v. GEorcE W. SCHWAB. 
Firep Marcu 8, 1905. No. 13,733. 

Title: ApveRsE Possession: TackING. Where the owner of two con- 
tiguous lots of Iand conveys one of such lots to A, and subse- 
quently conveys the other to B, held that, in a contest between 
A and B concerning the boundary line between the lots, A 
cannot, for the purpose of establishing title by adverse posses- 


sion against B, tack his own possession to that of the common 
grantor. 


Error to the district court for Clay county: Grorcr W. 
Srusss, JuBGE. Perersed with directions. 


William A. Clark, for plaintiff in error. 


J. L. Epperson & Sons, contra. 
OLDHAM, C. 


This was an action in ejectment by George W. Schwab, 
plaintiff in the court below, against Leroy B. Stuyter, de- 
fendant in the court below, to recover possession of two 
feet off the south side of lot 2, block 8 of Dickson’s 
addition to the village of Clay Center, in Clay county, 
Nebraska, and $100 damages for the unlawful detention 
of the premises. The facts underlying the controversy 
are that lots 2 and 3 in block 38, in Dickson’s addition 
to Clay Center are contiguous lots, 2 lying north of 
3, After the addition was platted and recorded Dick- 
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son conveyed lots 2, 3 and 4 of block 3 by war- 
ranty deed to one Cowen, who had a house erected on 
the north line of lot 3, which projected over and be- 
yond the lot line from one to two feet. This house was 
erected in 1886. In March, 1887, Cowen conveyed the 
three lots by warranty deed to James Kinkaid, and on 
Deceniber 8, 1890, Kinkaid conveyed lot 3 by warranty 
deed to defendant Sluyter, and on April 3, 1899, he also 
conveyed lot 2 by warranty deed to: plaintiff Schwab; 
after plaintiff Schwab had purchased lot 2 a difference 
arose as to the location of the boundary line between the 
two lots. Schwab procured a survey of the lots which 
fixed the boundary line two feet south of the line contended 
for by Sluyter. Schwab thereupon brought his suit in 
ejectment to recover possession of the disputed strip. This 
suit was instituted on the 4th day of December, 1900. 
Sluyter filed an answer to the petition which, in sub- 
stance, amounted to a general denial and a plea of adverse 
possession. At the trial of the cause a jury was waived 
by both parties, and the cause tried to the court, and a 
judgment rendered finding generally for the plaintiff on 
his petition. On this judgment and finding the clerk of 
the court subsequently entered a judgment for $100 dam- 
ages for the unlawful detention of the premises against 
defendant Sluyter. A motion for a new trial was filed by 
defendant and overruled, and error proceedings instituted 
in this court to reverse the judgment. After these pro- 
ceedings had been instituted, counsel for plaintiffs in the 
court below filed a motion to have the judgment corrected 
by a nunc pro tunc entry and judgment entered finding the 
issues in favor of the plaintiff for the possession of the 
land in controversy, without any judgment for damages 
for the unlawful withholding of the premises. This cor- 
rected judgment was entered over the objection of defend- 
ant Sluyter. 

The first error called to our attention is that the judg- 
ment in favor of plaintiff is unsupported by the evidence. 
This objection is based on the theory that defendant Sluy- 
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ter was entitied to tack his possession of lot three to that 
of his grantor Kinkaid, and that when this possession was 
so tacked, it clearly showed that he had been in adverse 
possession of the premises for more than ten years before 
the filing of the petition. The fallacy of this contention 
is apparent from the fact that Kinkaid during his occu- 
pancy owned both the lots in controversy, and his pos- 
session of one was in nowise adverse to his claim of owner- 
ship of the other. No adverse holding was begun until 
Kinkaid conveyed lot three to defendant Sluyter; from the 
date of that conveyance the statute began to run against 
Kinkaid and his subsequent grantor and in favor of 
Sluyter, and not until then. To tack the possession of a 
grantee to that of a grantor it must be against sone one 
to whom the grantor held adversely. 

It is next contended that the judgment should be re- 
versed because the premises were occupied as a homestead 
by defendant Slnyter, and his wife was not made a party 
defendant in the action. But there.is no evidence in the 
record tending to show that defendant Sluyter ever had a 
wife, or that he ever occupied the premises as a homestead. 

It is conceded that there is no evidence to support the 
finding of the district court in awarding $100 damages 
for the unlawful occupancy of the premises by the de- 
fendant Sluyter. Consequently the judgment was clearly 
erroneous for this reason at the time error proceedings 
were instituted in this court. The only injury however 
which defendant could suffer from this erroneous judg- 
ment would be the costs which he expended in procuring a 
review of the cause in this court before its attempted cor- 
rection in the court below. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded, with di- 
rections to the court below to enter a judgment in favor of 
plaintiff for the possession of the premises in dispute, and 
one cent damage for the unlawful detention thereof. 


AMES and Lerron, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion the judgment of the district court is reversed and 
the cause is remanded, with directions to the court below 
to enter a judgment in favor of plaintiff for the possession 
of the premises in dispute, and one cent damage for the 
unlawful detention thereof. 

REVERSED. 


JOHN NOLDE V. JAMES A. GRAY.* 


Fitep Marc 8, 1905. No. 13,740. 


1. Land Contract: Breacn: MEasuRE oF Damaces. In an action by 
a vendee to recover damages for breach of a contract to convey 
land, the measure of damages is the difference between the price 
agreed to be paid and the value of the land when the breach 
occurred with interest. 


2. Grounds of Recovery. To recover such a measure of damages, the 
vendee must either be evicted from the premises or rescind his 
contract because of the failure or inability of the vendor to 
perform, and thus place the vendor in statu quo. 


3. Evidence examined, and held not sufficient to sustain the judgment 
of the trial court, 


Error to the district court for Clay county: Grorcr W. 
Stubs, Juper. Reversed. 


L. J. Capps and Charles H. Sloan, for plaintiff in error. 
L. B. Stiner and Tibbets Bros. & Morey, contra. 


OLDHAM, C. 


This was an action instituted by James A. Gray, plain- 
tiff in the court below, against Jolin Nolde, defendant, for 
the breach of a written contract for the sale of a quarter 
section of land lying in Clay county. The petition alleged 


* Rehearing denied. See opinion, p. 378, post. 
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that on the 6th day of May, 1901, and prior thereto, the 
defendant was the owner in fee simple of the land (de- 
scribing it); that on said day plaintiff and defendant en- 
tered into a contract in writing for the sale and purchase 
of said premises, by the terms of which plaintiff was to 
pay $1,000 in cash and $5,000 at his option, with interest 
at 6 per cent. until such payment was made; that in con- 
formity with said agreement he entered into and still re- 
tains possession of the land in controversy. That on the 
4th day of ebruary, 1903, in pursuance of said contract, 
he tendered the defendant $5,000 and interest, the amount 
‘then due on said contract, and demanded a deed, which 
defendant refused and neglected to make. The petition al- 
leged no facts on which any claim of special damages could 
be predicated, but it is alleged that the value of the land 
had increased between the time of the contract and the 
time in which the deed should have been made from $6,000 
to $8,000, and that because of such increase the defendant 
refused to comply with the conditions of the contract and 
execute and deliver a deed to plaintiff. Plaintiff prayed 
judgment against the defendant for $8,000, with interest 
thereon from February 6, 1908, and costs of suit. The 
defendant filed an answer to this petition which, in sub- 
stance, admitted the execution of the written contract, but 
alleged the signature thereto had been procured by fraud, 
and denied each and every other allegation in the petition, 
and, by way of counterclaim, asked for a judgment for the 
rents and profits of the land during the time of its occu- 
pancy by plaintiff. Plaintiff filed a reply practically in 
the nature of a general denial. On issues thus joined there 
was a trial to a jury in the court below, a judgment for 
plaintiff for $2,969.63, and defendant brings error to this 
court. 

The facts underlying the controversy are that in 1901 a 
written contract for the sale of the lands in controversy 
was entered into between plaintiff and defendant by 
which the plaintiff agreed to purchase the lands for the 
sum of $6,000, $1,000 of which was paid in cash, and the 


a 
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remainder, as the contract read, was to be paid at the 
option of the vendee, and in consideration of the payment 
of the amount provided defendant Nolde agreed “at his 
own costs to execute and deliver to said party of the second 
part, or his assigns, upon surrender of this contract, a war- 
ranty deed to the above described premises, together with 
an abstract showing title clear.” 

On February 6, 1903, in alleged conformity with this 
contract, plaintiff Gray, through his attorney, Mr. Stiner, 
called on defendant Nolde and told him he was willing to 
pay the remainder of the purchase money with interest if 
he (Nelde) would execute a warranty deed, and have his 
wife sign and acknowledge it, to the premises in contro- 
versy ; that le went into the bank of Sutton with Mr. Nolde 
and procured the exact amount of the money that was due, 
und said to Mr. Nolde that he would leave that money with 
Mr. Dinsmore, the president of the bank, if he would ex- 
ecute a deed with his wife to the land; that he gave Nolde 
a deed aud told him to execute it and bring it back to the 
bank, have his wife sign with him, and that Mr. Dinsmore 
would then give him the full amount of the money due on 
‘the contract. Mr. Dinsmore, the president of the bank, 
testifies that he was called in during the conversation, 
and that the money was left with him, with directions to 
turn it over to Nolde if he brought in the deed properly 
executed by himself and wife, and that Nolde never re- 
turned the deed. There was evidence introduced also tend- 
ing to show that the price of the land in dispute had 
advanced about $2,000 from the time the contract was 
entered into and the time at which the deed was demanded. 
It is unnecessary, in view of the conclusion to be reached, 
to examine the testimony offered by defendant. 

In this condition of the pleadings and the evidence the 
court told the jury in the third paragraph of instructions 
on his own motion that they must return a verdict for the 
plaintiff, and in the 4th instruction placed the burden on 
the plaintiff to prove the amount of his damages, and in 
the 5th paragraph of instructions he gave the following 
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on the measure of damages: “In arriving at the amount of 
damages which plaintiff is entitled to recover, you will 
take such amount as from the evidence you find to have 
been the fair market value of the land in question on 
February 6, 1903, and deduct therefrom the unpaid bal, 
ance of the contract price of the real estate, to wit, $5,000, 
with interest thereon at the rate of 6 per cent. per annum 
from January 1, 1903, and the diiference betwen said sums 
found is the amount which plaintiff is entitled to recover 
as damages.” This instruction plainly resulted in the 
monstrous verdict and judgment complained of. 

When plaintiff, under the terms of the contract al- 
leged on, was prepared to fully comply with the conditions 
on his part, two remedies were plainly open to him. One 
was the tender of the amount due on the contract, and 
demand of an abstract of title and the warranty deed from 
the defendant, and not from the defendant and his wife, 
and if the defendant refused to execute and deliver such 
a deed, plaintiff mignt then pursue his remedy for a spe- 
cific performance of the contract, or he might rescind the 
contract because of defendant’s refusal to execute the deed, 
and sue to recover back the money paid, and the reagon- 
able profit on his investment. But he did neither. He 
made an alleged tender, conditioned on the execution of 
a deed by both defendant and his wife, which the contract 
did not call for. Having done this, he withdrew his ten- 
der, retained possession of the premises and still retains 
them, claiming them as his own, and instituted his action 
to recover back the present value of the premises because 
of defendant’s failure to give him a deed. If the judgment 
in the court below was affirmed, it would leave plaintiff 
in possession and equitable ownership of the land in dis- , 
pute, relieve him of the payment of $5,000, and interest 
due on the purchase price of the land, and give him a 
judgment at law against the defendant for nearly $3,000, 
in return for his payment of but $1,000 of the purchase 
price. Such a judgment as this would fall nearly under 
the ban of the command handed down to the inspired Law 
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Giver in the awful majesty of Sinai, which says, “Thou 
shalt not steal.” . 

It is contended however by counsel for defendant in 
error that the instruction of the trial court is supported 
by the holding in Airkpatrick v. Downing, 58 Mo. 32, 17 
' Am. Rep. 678, in which the rule was laid down that, in an 
action by a vendee to recover damages for breach of a 
contract to convey land, the measure of damages is the 
difference between the price agreed to be paid and the 
value of the land when the breach occurred, with interest. 
The opinion in this case is a well-considered one and con- 
tains a thorough review of the cases, both American and 
English, on the measure of damages in an action for a 
breach of contract for the conveyance of real estate, and 
we have no quarrel with the conclusion reached in this 
opinion. The difference between this case and the one at 
bar is this: In Airhpatrick v. Downing, supra, the plain- 
tiff, who was the purchaser of the land, had been evicted 
from the land by the vendor before the action was insti- 
tuted. Krepp v. St. Louis & 8. FP. Rk. Co., 99 Mo. App. 
94, 72 S. W. 479, is also relied upon by defendant in 
error as an authority which sustains the measure of dam- 
ages given by the trial court. The facts in this case were 
that the plaintiff had purchased 400 acres of land from the 
defendant railroad company. When the railroad company 
proceeded to execute its deed to the land, it discovered 
that it had alrendy conveyed 40 acres of this land to an- 
other vendee. It thereupon tendered a return of the pur- 
chase price, or a deed for the 360 acres to which it held 
the title, and $60, the amount of the purchase price of the 
‘40-acre tract which it had previously conveyed. Plaintiff 
brought his suit, asking for the conveyance of the 360 
acres, Which the company did not resist, and also asking 
for $200 damages for the failure to convey the 40-acre 
tract for which he had paid. The court held in this con- 
troversy that the proper measure of damages was not the 
contract price of $60, but the actual value of the land at 
the time the deed should have been executed, and per- 
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mitted a recovery of $175 damages by the plaintiff. So 
while each of these cases announced a measure of dam- 
ages which is supported generally by the American and 
modern English authorities, neither of them are in point. 
The whole trouble with the measure of damages allowed’ 
in this case is that it permits plaintiff to retain the land 
and also recover for its enhanced value at the time the 
deed was demanded. Under the rule submitted in the case 
at bar, if plaintiff had paid the full amount of the pur- 
chase price, he would have been permitted to retain the 
land and recover $8,000 damages for defendant’s failure 
to execute the deed, as he had contracted to do. If plain- 
tiff had rescinded and placed defendant in statu quo be 
fore instituting his action, the rule announced would have 
been unobjectionable, but as it is it in fact gives plaintiff 
both the land and a large money judgment against de- 
fendant for failing to convey it to him. Such a judgment 
is shockingly unconscionable and wholly unsupported by 
the evidence. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for fur- 
ther proceedings according to law. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 


The following opinion on motion for rehearing was filed 
June 22,1905. Rehearing denied: 


Land Contract: BreacH: Acrion. A vendee of real estate, while in 
possession and claiming to be the owner thereof under a contract 
of purchase, cannot maintain an action against his vendor to 
recover the amount paid on the purchase price for a breach 
of the contract to convey, together with the difference between 
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the value of the land at the date of purchase and the time when 
the breach occurs as damages. Before he can prosecute such 
an action he must rescind the contract, surrender the possession 
of the premises to the vendor, and thus place him as nearly as 
possible in statu quo. 


BARNES, J. 


In our opinion in this case, written by Mr. Commis- 
sioner OLDHAM, ante, p. 878, we held that the measure of 
damages in an action for a breach of contract to convey 
land is the difference between the price agreed to be paid 
and the value of the land when the breach occurs, with 
interest; that to recover the amount paid on the contract 
and such measure of damages, the vendee must either be 
evicted from the premises or rescind his contract, and thus 
place his vendor in statu quo. 

The defendant in error has filed a motion for a rehear- 
ing, and now contends that, while the propositions of law 
announced are correct in the abstract, and the facts are 
correctly stated in the opinion, yet the rule announced 
is misapplied. In support of his contention he relies on 
Seaver v. Hall, 50 Neb. 878, 882; Winside State Bank v. 
Lound, 52 Neb. 469; Reed v. MeGrew, 5 Ohio, 375, 386, and 
Taylor v. Browder, 1 Ohio St. 225, 228. An examination 
of these cases discloses-that they are not in point. In the 
leading case, Reed v. McGrew, supra, the court said: 

“Where the plaintiff sues to recover back money paid 
upon a contract which has failed, he must show that he 
has done all in his power to restore the defendant to the 
same situation in which he was when the contract was 
made. If the possession of the property contracted for 
has passed to the vendee, it must be restored to the ven- 
dor; and if, owing to the negligence or any other act of 
the vendee, it is not in his power to restore the possession, 
although he is not without remedy, still he cannot have 
the action for money had and received. He must sue 
upon the contract and recover damages for its violation. 
For instance, A contracts to sell a quarter section of land 
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to B, and receives one-half the purchase money. B takes 
possession. The title afterward fails, or A refuses to 
convey. B may surrender the possession to A, thereby 
assenting to a rescission of the contract, and recover back 
the money paid, in an action for money had and received. 
Or he may consider the contract as subsisting, and claim 
damages for its breach. In the latter case, it would not 
be necessary, as a preliminary step, that he should sur- 
vender the possc<sion.” 

It thus appears that, in case the vendee elects to sue for 
the recovery of the purchase price, together with his dam- 
ages for the failure to convey, as was done in this case, he 
must surrender the possession of the premises to the ven- 
dor before he can maintain his action. It appears from 
the testimony in this case that the land in question be- 
tween the time of the purchase and the date of the failure 
to convey had increased in value to the amount of about 
$2,000; that the vendee had paid $1,000 of the considera- 
tion money, and had entered into possession of the land. 
The verdict and judginent in the court below were for 
nearly $3,000, and were in accordance with the form and 
cause of action outlined by the petition. So it is evident 
that the vendee, while still in possession of the land, and 
claiming it as his own, brought suit against the vendor for 
a failure to conyey, and recovered the full amount paid by 
him on the purchase price, together with nearly $2,000 
damages. That such a situation calls for a meversal of the 
judgment below is beyond question. 

It appears from the foregoing that our opinion is right, 
and the motion for a rehearing is therefore 


OVERRULED. 
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FRANK E. JANDT v. S1I0uX CoUNTY. 
Finep Marcu 8, 1905. No. 13,688. 


Taxation: ASSESSMENT IN Two CounNtTIEs. Certain live stock in 
herds was removed on the 7th day of April from Sioux county, 
in which it had been situated for three years and where it was 
legally liable to be listed and assessed for taxation, to Box 
Butte county, in which it was listed and assessed improperly. 
The owner paid the taxes in Box Butte county. Held, That 
these facts do not relieve him from paying the tax properly and 
legally assessed in Sioux county. 


Error to the district court for Sioux county: JAMES J. 
HARRINGTON, JULGK. Affirmed. 


J. HE. Porter, for plaintiff in error. 
M. J. O’Connell and W. H, Fanning, contra. 


LETTON, C. 


This is an action brought to recover back taxes paid 
under protest. Frank E. Jandt was in 1898, and for some 
years previously, a ranchman living in Dawes county. In 
the spring of 1895 he was the owner of a herd of 146 
horses, part of which he placed in the keeping of one 
Swinbank ‘in Sioux county, and some with one Ashton 
in the same county, under agistment contracts which by 
their terms expired April 1, 1898. These horses were 
listed for taxation by each of their keepers in Sioux county 
for the years 1895, 1896 and 1897, and the taxes thereon 
paid by Jandt. About April 1, 1898, the agistment con- 
tracts having expired, the horses were rounded up, and 
on April 7, 1898, delivered to Jandt who immediately took 
them to Box Butte county, where he had other horses. 
They were kept in Box Butte county until some time in 
June, when they were delivered to Jandt in Dawes county, 
and in the same month again taken to Sioux county for a 
short time. On April 11, 1898, the horses were listed 
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for assessment in Box Butte county by the agent of Jandt, 
in whose possession they then were. Some time after this 
the horses were listed for taxation in Siowx county by 
Swinbank and Ashton, and taxes levied against them in 
that county. Jandt paid the taxes levied and assessed 
upon the property in Box Butte county, without any 
knowledge or notice that the property had afterwards been 
listed in Sioux county. He afterwards paid under pro- 
test the taxes assessed against the property in Sioux 
county, and brought this action to recover the same. The 
district court found that the property was properly listed 
and assesseil for taxation in Sioux county. 

He contends that Swinbank and Ashton, who had been 
in possession of his property under the agistment con- 
tracts, had no authority to list the horses as his property 
after the 7th of April, when they delivered the property to 
him and the relation of principal and agent had ceased. 
He further contends that section 10, chapter 77, article I, 
Compiled Statutes, 1901, should be construed liberally, so 
that he should not be compelled to pay his taxes twice 
upon the same property, and further that section 20 of the 
sane chapter applies, which provides that “in all cases 
that may arise under this chapter, as to the proper place 
to list personal * * * property, the place for listing 
and assexsing should be determined and fixed by the 
county board; and when between different counties, or 
places in different counties, by the auditor of public ac- 
counts,” and that the county cannot collect the tax until 
it has submitted the question to the state auditor. Section 
10, supra, is as follows: 

“Live stock in herds or not connected with a farm shall 
be listed or assessed in the county where such live stock 
may be on the first day of April of the year for which the 
property is required to be listed. For the purpose of as- 
sessment and taxation the live stock mentioned in this 
section shall be deemed to be at the place where the owner 
or keeper thereof shall have his ranch, provided such ranch 
shall be in this state.” 
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The horses on the 1st of April, 1898, were in herds and 
not connected with a farm. The keepers thereof, Swin- 
bank and Ashton, were ranchmen living in Sioux county, 
and the property had been in that county for three years. 
For the purpose of assessment and taxation the horses 
were deemed to be at the ranches or residences of Swin- 
bank and Ashton in Sioux county on April 1, and were 
properly assessed in that county. Since they were not 
in Box Butte county on April 1 they were not taxable in 
that county. The fact that they were afterwards removed 
from Sioux county to another county in which taxes were 
improperly levied upon them does not affect the validity 
of the assessinent in Sioux county. Further, it is entirely 
immaterial that the property was listed for taxation by 
Swinbank and Ashton after it had passed out of their 
keeping. If they had not so listed it, it would have becn 
the duty of the respective precinct assessors to have ascer- 
tained the number and value of the horses upon April 1 
and listed them for taxation of their own motion. It is 
unfortunate that the plaintiff was ignorant of the law, 
and paid his taxes in Box Butte county where the property 
was unlawfully listed and assessed. He was under no 
legal or moral obligation so to do, and the fact of his hav- 
ing done so furnishes no ground of defense against the 
enforcement of the taxes in a county where the property 
was properly and legally listed for assessment for taxa- 
tion. A “liberal construction” of the law, such as he asks 
for, could not aid him, since in order to hold these taxes 
invalid it would be necessary to annul and not construe 
the statute. 

We think that section 20 which provides how the place 
of listing shall be fixed where any question arises has no 
application to the present controvcrsy. If at the time the 
assessment was made there had been a controversy be- 
tween the two counties as to the listing of this property, it 
would have been proper to submit the matter to the audi- 
tor of public accounts for determination, but this not 
having been done the section has no application. _ The 
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language of section 10 is so clear in its application to the 
facts in this case that further discussion is unnecessary. 

The district court was clearly right and its judgment 
should be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Saran E. PAtTtTerson vy. First NATIONAL BANK OF 
Av MBOLDT, 


Frmep Marcu 8, 1905. No. 18,724. 


1, Pleading: Harmirss Error. Where a petition is for money had 
and received, the answer pleads payment by check, and the reply 
alleges facts negativing and disputing the payment alleged in 
the answer, the reply is not inconsistent with the petition, and 
it is error to strike out its allegations. But where proof is 
admitted of the allegations stricken from the reply, the error 
is without prejudice. 


2. Checks: PAYMENT: Evinence. Where a check for $450 was drawn 
by a depositor in a bank upon her deposit, payable to the same 
bank or order. its indorsement by the bank, and return to the 
drawer as paid, is prima facie evidence of the receipt by the 
bank of the amount evidenced by the check. It is not conclusive, 
but is open to explanation or denial. 


$. Burden of Proof. Where a depositor draws a check upon a general 
deposit in a bank payable to the bank or order, the purpose 
being, as the depositor claims, to change a general deposit sub- 
ject to check into a time deposit in the same bank, and the 
check is returned indorsed paid, and the bank seeks to avoid 
liability by a plea of payment, the burden of proof is upon the 
bank to show that the amount of the check was paid at the 
depositor’s request to a third party. 

4, Evidence offered as to other transactions,:held properly rejected 
as “res inter alios acta.” 

5. Evidence. Where the hand to pay is also the hand to receive, pay- 


ment may be made by a transfer of credits upon the books of 
a bank. 
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6. Instruction. Where a depositor claims that a check for $450, pay- 
able to the “First National Bank,’ was given by her to the same 
bank for the purpose of changing her general deposit therein 
into a time deposit, and the only controversy is whether or not 
a certain “time check,” signed by the president of the bank 
by his individual name alone, was fraudulently delivered to 
her in exchange for the check instead of a certificate of deposit, 
or whether the check was paid, the money loaned by her to the 
bank president individually, and the “time check” given by him 
as evidence of his own debt, it is error to instruct the jury that 
before the plaintiff can recover she must prove “not only that 
the $450 check was fraudulently procured from her, but that 
the time checks given her were fraudulent,” since the plaintiff 
does not claim there was fraud in procuring the check. 


Error to the district court for Richardson county: 
ALBERT H. BaBcock, JuDeE. Reversed. 


J. H. Broady, for plaintiff in error. 
Francis Martin, E. A. Tucker and E. Falloon, contra. 


Lxurton, C. 


This action was brought by Sarah E. Patterson, as 
plaintiff, against the First National Bank of Humboldt, 
as defendant. The petition alleges that the plaintiff de- 
posited the sum of $450 with the defendant on the 4th day 
of January, 1902; that the plaintiff requested its repay- 
ment about February 1, 1908, which request was refused, 
and that the defendant is indebted to the plaintiff for 
money had and received to that amount. The defendant 
pleaded payment. The plaintiff’s reply was a general 
denial. Afterwards the plaintiff asked leave to file an 
amended reply, alleging in substance that on the 5th day 
of January, 1902, plaintiff and defendant agreed that $450 
of the money on deposit should be changed from open ac- 
count to time deposit for one year at five per cent; that 
the money was transferred, and that defendant pretended 
to give Rae the usual certificate of deposit for that 
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amount, but that the paper was merely signed by F. W. 
Samuelson, who was the president of the bank; that the 
transaction was conducted on the part of the defendant 
by F. W. Samuelson, as president; that she was ignorant 
of the form of certificates of time depasits, and believed 
that she was dealing with the bank and getting a proper 
certificate or she would not have given the check for $450; 
that she did not discover the fraud until about July 1, 
1903, when she offered to return the paper and demanded 
her money, which was refused. A motion was made by 
the defendant to strike all that part of the amended reply 
which in substance set forth fraud upon the part of the 
defendant, which motion was sustained. The only issue 
therefore presented by the pleadings was whether or not 
the $450 had ever been paid. It appears that in December, 
1901, the plaintiff, Mrs. Patterson, received a draft for 
$500 from her father’s estate and deposited the same in 
the bank; that at that time she had some conversation with 
Mr. Liggett, the cashier of the bank, with reference to the 
rate of interest the bank would pay upon a time deposit; 
that he told her that for a six months deposit the bank 
would pay 3 per cent. per annum, and if left for a year it 
would pay 4 per cent. per annum. She. was dissatisfied 
with this rate of interest and did nothing with regard to 
the matter at that time, saying she would see Mr. Samuel- 
son, president of the bank. Sometime between that and 
the 4th of Jannary, 1902, she came to the bank again, saw 
Mr. Samuelson and talked with him. What was said in 
this conversation is in dispute. An offer to pay 5 per cent. 
was made to her, she claiming it was made by Samuelson, 
as president of the bank, while defendant claims her trans- 
action was with Samuelson individually. She then re- 
turned home, but afterwards on the 4th day of January 
she sent her husband to the bank with a check for $450, 
payable to the First National Bank. Mr. Patterson saw 
Mr. Samuelson, handed him the check and received in re 
turn a time check in form as follows: 
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“F, W. Samuelson, Loans. : $150. 


“HUMBOLDT, NEB., Jan. 5, 1902. 


“Pay to the order of Mrs. Sarah E. Patterson, $450, 
Four Hundred Fifty & no-100 Dollars. Due in 12 mos at 


5% Int. F. W. SAMUELSON.” 
“To the First National Bank, Humboldt, Neb.” 


Her account was at once charged with the amount of 
the check, and the individual account of Samuelson was 
credited with it. A year after this time Mrs. Patterson 
took this time check to the bank, saw Mr. Samuelson and 
received from him $22.50 interest, together with a new 
time check in substance in the same form payable January 
5, 1904. In July, 1903, Mr. Samuelson, who was largely 
engaged in enterprises outside of his banking interests, 
became financially embarrassed and was unable to pay his 
obligations. He sent a letter to each of his creditors, no- 
tifying them of this fact, and asking them to meet at the 
office of Francis Martin in Falls City, Nebraska, for the 
purpose of arranging his affairs so that his assets could 
be preserved for his creditors. A meeting was held on the 
6th day of August, 1903. Mrs. Patterson received one of 
these letters, and Mr. Patterson attended the meeting, ap- 
parently taking no part therein except to listen to the con- 
versation, and after his return home a demand was made 
upon the bank for the payment of the $450, which was 
refused. The question is whether the money was a time 
deposit or a loan to Samuctson individually. There is a 
sharp conflict in the testimony with regard to the trans- 
action at the bank. If the story of Mr. Liggett, the 
cashier, Butterfield, the assistant cashier, and Mr. Samuel- 
son is true, it is clear that the transaction was not with 
the bank, but with Samuelson as an individual; while if 
Mrs. Patterson and her husband are to be believed, the 
giving of the time check by Samuelson was a fraud upon 
her, and the bank is liable for the amount as a time 
deposit. 
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The first assignment of error is that the court erred in 
sustaining the motion to strike out part of the plaintitt’s 
reply. The petition was for money had and received. The 
defendant admitted the receipt of the money and pleaded 
payment. The amended reply in substance adinitted that 
the check for $150 was drawn upon the fund by the plain- 
tiff as alleged in the answer; but further alleged that the 
check was given to transfer the $450 from an open de- 
posit account in the defendant’s bank to that of a time 
deposit in the defendant’s bank, and that the time deposit 
had never been paid. The reply contained a number of 
other allegations, setting forth that the president of the 
bank, at the time the $450 check was drawn, gave plaintiff 
a paper signed by him individually, which she believed 

was a certificate of deposit, and thus perpetrated a fraud 
upon her. 

We can see no departure in this reply from the cause of 
action stated in the petition. The subject matter of the 
action is the money which was deposited in the bank which 
the plaintiff claims has never been paid to her. When the 
bank set up payment by a check this was new matter, and 
the plaintiff was entitled in her reply to allege any facts 
which might exist, negativing and disproving the pay- 
ment by check alleged in the answer. The reply is not in 
any manner inconsistent with the petition. In Hoover v. 
Missouri P. R. Co., 16 8. W. (Mo.) 480, the facts were 
that a copartnership brought an action in the tirm name; 
the answer set forth a release of the obligation, and the 
reply alleged that the release was a fraudulent contrivance 
collusively made between one of the partners and the de- 
fendant for the purpose of throwing the burden of the 
firm’s indebtedness against the other partner. This was 
held to be a good plea to the release and properly set up 
in the reply. While the amended reply is not a model 

pleading by any means, we think that it was error upon 
the part of the learned trial judge to strike out all its 
allegations. It is apparent however from a consideration 
of the evidence and the rulings of the court thereupon that 
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the case was actually tried in the same manner as it would 
have been if the matter had not been stricken out. The 
court permitted the fullest investigation into all the facts 
and circumstances attending the transaction, and allowed 
the plaintiff to testify as to her understanding of the 
nature of the dealing between her and Samuelson, and to 
her reliance upon his official position as president of the 
bank when she accepted the time check and the renewal 
thereof. This being the case the plaintiff was in nowise 
prejudiced by the order striking out part of the reply. 

The court properly laid the burden upon the bank to 
show by a preponderance of the evidence that it had paid 
her the amount of her deposit. 

It is contended that the verdict is against the weight of 
evidence. Mrs. Patterson’s own testimony shows that she 
had known Mr. Samuelson for twenty years, and that she 
reposed great confidence in his honesty and integrity. It © 
was left to the jury to say whether or not the plaintiff 
dealt with Samuelson in his individual capacity or 
whether she dealt with him as president of the bank. The 
evidence might have supported a verdict for either plain- 
tiff or defendant. It is in the determination of such mat- 
ters as this that the peculiar benefit of the jury system 
lies. Experience has shown that the accumulated expe- 
rience and wisdom of twelve unbiased and impartial men 
applied to the testimony in such a case as this is the best 
touchstone to discover the truth. It would be an invasion 
of the province of the jury to set aside the verdict as being 
against the weight of evidence. 

Evidence was offered by the plaintiff to show that one 
Jacob Auch went to the bank some time in 1897, with 
money, and asked for a time deposit; that he was given 
by Mr. Samuelson a paper signed by him in his private 
capacity, in substance like the paper offered in evidence in 
this case; that he took it home before he noticed the char- 
acter of the paper; that after he noticed this he took it 
back to the bank, and that Samuelson not being present in 
the bank the cashier cashed the paper. This evidence was 
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excluded by the court upon defendant’s objections, as tend- 
ing to prove no issue in the case. This evidence was ap- 
parently offered by the plaintiff either upon the theory 
that it tended to show a fraudulent intent by Samuelson 
in the transaction with the plaintiff or that it tended to 
show that the bank had been in the habit, custom or course 
of dealing of issuing paper signed by Mr. Samuelson in 
his individual capacity and of paying the same when it 
was presented. We are clear that it was not admissible 
under either theory. Evidence of other transactions than 
that under investigation is sometimes admissible. In cases 
of fraud, where the knowledge or intent of the person 
charged is in issue, such evidence within certain limits may 
be adduced. The extent to which this may be done how- 
ever varies widely in different states. In this state in ac- 
tions for relief upon the ground of fraudulent representa- 
tions it is not necessary to prove scienter or fraudulent in- 
tent at the time of the making of such representations, and 
therefore evidence proving that the person to whom fraud 
has been imputed has dealt fraudulently at other times, 
and in transactions wholly disconnected with that which 
is being inquired into, is not competent, since it only tends 
to throw light upon the intention. Johnson v. Cralick, 46 
Neb. 817. But even where such evidence is admissible it 
is usually confined to transactions at or near the time at 
which the principal event occurred, and which are part of 
a general plan or scheme to defraud. The evidence 
tendered was that in 1897, two years before the trans- 
action with Mrs. Patterson, a similar transaction was had 
with Mr. Auch. This evidence standing alone we think is 
too far removed from the transactions now being con- 
sidered to be admissible, even under a more liberal rule 
than obtains in this state. 

The deposition of M. D. Ulmer, offered by the plaintiff 
and excluded by the court, showed that about the month 
of January, 1902, he had a time deposit in the bank; that 
he received a paper signed only by Mr. Samuelson; that 
the next time he went to town he drew the money out of 
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the bank, and was paid either by Samuelson or Liggett, he 
could not say which. The testimony of the witness was 
too vague, indefinite and obscure to be admissible, even if 
it fell within the rule adinitting evidence tending to show 
a course of dealing by the bank. His evidence as to the 
contents of the paper was clearly incompetent and was 
properly rejected. 

The court gave the following insiruction which is as- 
signed as error: “The court instructs the jury that it is 
an elementary principle of law that fraud is never pre- 
sumed, but must be clearly and distinetly proved by the 
party alleging it. In the case at bar, the plaintilf alleges 
that the giving of her check for $450 to Samuclson, the 
charging of her account for a like amount, and the credit- 
ing of Samuelson’s account for $450, together with the two 
time checks given to her, each for one vear, by Samuelson, 
were fraudulent. The Jaw presumes that this transaction 
was in all respects fair and honest, and before the plaintiff 
would be entitled to recover she must prove to you, by a 
preponderance of the evidence, not only that the check 
drawn ov the bank for $459 was fraudulently procured 
from her, but that the time check for $450 given her by F. 
W. Samuelson, due in one year, as well as the renewal of 
the same, due in one year, were both fraudulent.” 

This instruction is clearly erroneous. It tells the jury 
that before the plaintiff would be entitled to recover she 
must prove, by a preponderance of the evidence, that the 
$450 check given by her to the bank was fraudulently pro- 
cured, and must also prove that the time check for $450 
and its renewal, given her by Samuelson, were fraudulent. 
This is a misstatement of the issue in the case, and places 
the burden of proof upon the wrong party. Under the evi- 
dence the plaintiff was entitled to recover unless the bank 
showed, by a preponderance of the evidence, that she in- 
tended by the transaction in question to change her deposit 
in the bank to a loan to Samuelson individually. The 
check drawn by her was payable to the b:ink, and the bur- 
den of proof was upon the bank to show that the transac- 
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tion by which her money was paid to Samuelson, instead 
of being placed as a time deposit, for which purpose she 
says the check was given, was had with her knowledge and 
consent, and the money thus paid at her request, and it 
was error to state otherwise. Ziegler v. First Nat. Bank, 
93 Pa. St. 393; Steckel v. First Nat. Bank, 93 Pa. St. 
376; Resh v. First Nat. Bank, 93 Pa. St. 397. 

Complaint is made of instruction No. 2, given on the 
court’s own motion, but the plaintiff’s instruction No. 8 
requested and given, as well as No. 2, given by the court, 
are alike subject to criticism as confusing the issue, hence 
she cannot well complain of No. 2. In a new trial upon the 
same issues neither of these instructions should be given 
in the same form as now. 

The court refused to instruct that the check given by 
plaintiff payable to the First National Bank was a receipt. 
In the absence of other evidence a paid ¢heck drawn to 
payee or order is prima facie a receipt from the payee to 
the drawer. It is not conclusive, but is open to explana- 
tion or denial. It is a circumstance to be considered how- 
ever, and the plaintiff is entitled to the full weight of the 
presumption. On its face the check bore out the plaintiff’s 
theory of the case. Unexplained it was evidence of the pay- 
ment of $450 from Mrs. Patterson to the First National 
Bank. The bank was entitled to explain or contradict its 
purport, but the plaintiff also had the right to ask that 
the jury be instructed as to the legal presumptions arising 
from the paper. 

We do not agree with plaintiff’s contention that the 
facts, even if found to be as claimed by defendant, do not 
show payment. If the jury believed the testimony of the 
bank officers, the debt of the bank was paid as effectually 
as if Samuelson in his capacity as president of the bank 
‘had paid the money over the counter to Mrs. Patterson, 
and she had returned it to him in specie asa loan. It isa 
familiar rule that when the hand to pay is also the hand to 
receive, the law does not require a useless formality, but 
the payment is made when the accounts are credited and 
debited and the transaction closed, 
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For the errors set forth, we recommend that the judg- 
ment be reversed and the cause remanded for further pro- 
ceedings. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


BELLE FURER ET AL. V. CHARLES T. HOLMES. 
FILED MARCH 8, 1905. No. 13,739. 


1. Judgment: Revivor. Where an affidavit in a proceeding to revive 
a judgment alleges the existence of the judgment, the fact that 
it is unpaid and that it has become dormant, these allegations 
are sufficient to justify the district court in making a conditional 
order of revivor, and upon proper service and default to sustain 
an order making the revivor absolute. 


2. Limitation: Presumprion. The five years’ lapse of time from the 
rendition of a judgment or the issuance of an execution thereon 
to the time that a judgment becomes dormant, only raises the 
presumption of payment thereof, and does not deprive the judg- 
ment of all vitality. Wright v. Sweet, 10 Neb. 190. 


3. Jurisdiction. In this case the fact that the transcript of a Judgment 
in justice court was filed in the office of the clerk of the district 
court after the judgment had become dormant did not prevent 
the district court from acquiring jurisdiction of proceedings to 
revive the judgment. 


Erxor to the district court for Clay county: GEORGE W. . 
Stusss, Jupcn. Affirmed. 


J. L. Epperson & Sons, for plaintiffs in error. 
W. L. Minor and John OC. Stevens, contra. 


Lerron, C. 


This is a proceeding in error to review an order of the 
district court reviving a judgment of a justice’s court 
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which had been transcribed to the district court for the 
purpose of becoming a lien upon real estate. It appears 
that the judgment had become dormant before the tran- 
script was filed in the district court, and it is contended by 
plaintiffs in error that, since the judgment was dormant 
before the transcript was filed, the district court never ac- 
quired jurisdiction of the proceedings to revive the judg- 
ment. They further contend that the order reviving the 
judgment is not sustained by sufficient evidence. For con- 
' venience we will consider these contentions in their inverse 
order. 

1. The proceedings were prosecuted in the district court 
by the usual method of filing an affidavit, showing the ex- 
istence of the judgment, the fact that it was unpaid, and 
that it had become dormant, and praying for an order of 
revivor. Upon consideration of this affidavit a conditional 
order of revivor was made by the district court, ordering 
the judgment to be revived unless sufficient cause was 
shown by a certain time therein stated. At the time fixed 
the defendants appeared specially for the purpose of ob- 
jecting to the jurisdiction of the court, alleging as grounds 
therefor that the judgment was dormant before the tran- 
script was procured and filed. At the hearing the special 
appearance was overruled, the defendants refused to plead 
further, and the conditional order was made absolute. In 
this state of the record, the allegations of the affidavit be 
ing undisputed furnished sufficient evidence to justify the 
district court in making the order absolute. 

2. It is contended by plaintiff in error that, since the 
judgment was dormant when the transcript was filed, it 
could in no event become a lien upon real estate, and there- 
fore, since there could be no object in filing the same in the 
district court, that court never acquired jurisdiction. This 
argument is more specious than sound. We held in 
Creighton & Morgan v. Gorum, 23 Neb. 502, that the dis- 
trict court had power to revive a judgment of the county 
court when a transcript had been filed for the purpose of 
procuring a lien upon real estate. See also Garrison v. 
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Aultman & Co., 20 Neb., 311; Dennis v. Omaha Nat. Bank, 
19 Neb. 675. In Snell v. Rue, 72 Neb. 571, it is said: 

“Tn this state a judgment does not lose its vital force by 
the expiration of five years after its rendition without the 
issuance of an execution thereupon. It is not dead, but 
sleepeth. This court has held that a sale of real estate 
made upon a dormant judgment cannot be attacked col- 
laterally after confirmation (Gillespie v. Switzer, 43 Neb. 
772), and that the payment of a dormant judgment can- 
not be recovered back (Gerecke v. Campbell, 24 Neb. 306). 
In some states, at the expiration of the statutory period, 
a judgment becomes actuallv dead and is possessed of no 
force or potency for any purpose whatsoever, but such is 
not the case in Nebraska.” 

The filing of the transcript in no way affected the power 
and force of the judgment. If an execution had been 
issued upon this transcribed judgment and levied upon 
real estate of the defendant, the property sold and the sale 
confirmed by the district court after due notice to all par- 
ties concerned, under the rule of Gillespie v. Switzer, 
supra, the sale could not be attacked collaterally, and the 
title of the purchaser would be good. The five years’ lapse 
of time from the rendition of the judgment only raises a 
presumption of payment and does not deprive the judg- 
ment of all vitality. ; So far as the rights of the plaintiffs 
in error are concerned it could make no difference whether 
the proceedings to revive were conducted in the district 
court or in justice court. In either court they might be 
afforded the opportunity of being heard upon the question 
of whether or not the judgment was paid. It has long been 
the practice in this state to allow the revivor proceedings 
to be conducted in either court, and the fact that the judg- 
ment was dormant when transcribed affords no reason for 
changing the rule. , 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


STATE, EX REL. W. B. EASTHAM FT AL., RELATORS, V. GEORGE 
W. DEWEY, COUNTY CLERK, RESPONDENT. 


Fivep NOVEMBER 2, 1904. No. 14,000. 


ORIGINAL application for a writ of mandamus to compel 
respondent to place names of candidates on ballot. Writ 
allowed. 


A. M. Sullivan, A. 8. Tibbets and T. J. Doyle, for re- 
lators. 


HE. J. Clements and H. M. Sinclair, contra. 


By the Court: Ordered that the demurrer to the petition 
for a peremptory writ of mandamus be overruled and that 
a writ issue as prayed for by the relators. Opinion to be 
filed hereafter. 


BARNES, J., dissenting. 


The following opinion was filed March 23, 1905: 


1. Elections: NoMINATIONS: FILLING VaAcCANcIES. The statute (Comp. 
St. 1903, sec. 136, ch. 26) provides that a candidate for public 
office may decline the nomination of a political convention “at 
least twelve (12) days before the day of election,” and that a 
nomination to fill the vacancy so occasioned must be filed eight 
days before the election. The purpose is to allow four days for 
the proper authorities to make the second nomination. If all 
parties interested agree to the change of candidates, and the 
declination of the first nominee and the nomination of his suc- 
cessor are both filed eight days before the election, it is a com- 
pliance with the statute, and the name of the second nominee 
should be placed upon the ballots. 
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2. Computing Time. In the absence of a special provision in the 
election laws the general statute applies, and the eight days’ 
time should be computed by excluding the day of filing the cer- 
tificate of nomination and including the day of election. 


SEDGWICK, J. 


A candidate for the office of state senator, and two can- 
didates for the office of representative of the respective 
senatorial and representative districts of which Custer 
county is a part, and a candidate for the office of county 
attorney for that county, all of whom had been regularly 
nominated as candidates for the election of 1904, filed with 
the respondent as county clerk of that county their dec- 
linations of the respective nominations pursuant to sec- 
tion 136, chapter 26, Compiled Statutes, 1903 (Ann. St. 
5774). The proper committees which had been duly atu- 
thorized for that purpose appointed other candidates for 
the respective offices, and filed with the county clerk the 
certificates of such appointments in due form as required 
by the statute. The county clerk refused to place the 
names of these appointees upon the official ballots, and 
declared his intention to place upon the ballot the names 
of the parties originally nominated, disregarding their 
declinations. This application was then made to this 
court for a writ of mandamus to compel the county clerk 
to regard the said declinations filed with him, and to place 
the names of the appointed candidates upon the ballot. 
The matter was ably presented in oral arguments and upon 
consideration the writ was allowed, but owing to the urg- 
ency of the case no written opinion was filed at the time. 
It is thought that the case is of such importance as to call 
for a brief statement of the reasons that led the court to 
the conclusion reached. 

1. The section of the statute above cited provides that 
when any person nominated for public office as these can- 
didates were “shall at least twelve (12) days before the 
election, * * * notify the officer with whom the origi- 
nal certificate of his nomination was filed, in writing, 
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signed by him, and duly acknowledged, that he declines 
such nomination, the same shall be void, and his name 
shall not be printed upon the ballots.” The election was 
on the 8th day of November, and these declinations were 
filed with the county clerk, some of them on the 28th day 
of October and some still later, so that they were not filed 
twelve days before the election. It was for this reason 
that the clerk refused to regard the declinations, and sup- 
posed it to be his duty to place these names upon the offi- 
cial ballot. 

The statute of Pennsylvania provides that such declina- 
tions may be filed fifteen days previous to the day of elec- 
tion. A decision of one of the district courts of that state 
was read upon the argument as justifying the position of 
the respondent. Commonwealth v. Martin, 7 Pa. Dist. 
R. 666. In that case the office in question was that of state 
senator, and the statute required that the declination be 
filed with the secretary of state. It was required that the 
secretary of state transmit to the commissioners of the 
county an official list of the candidates “fourteen days at 
least previous to the day of any election.” The declination 
was filed on the 2d of November, six days before the elec- 
tion. The secretary refused to recognize the declination, 
and the court, by Judge McPherson, sustained him in so 
doing. The syllabus of the decision is: “The secretary of 
the commonwealth must refuse to recognize a withdrawal 
by a nominee when such withdrawal is not presented 
within the time fixed by statute.” The opinion states two 
reasons for the limitation fixed by their statute which re- 
quires declinations to be made fifteen days before the 
election. One is that the secretary of state must transmit 
the official list of candidates to the commissioners of each 
county at least fourteen days before election. This reason 
has no force under our statute, since the original certifi- 
cates of nomination are filed directly with the county clerk 
and the declinations are also filed with him. The second 
reason suggested by the court for the limitations of the 
statute is the plain intention of the statute to allow a 
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reasonable period for filling the vacancy. In that case the 
vacancy had not been filled, and to allow the declination 
would create a vacancy upon the ballot, unless it should 
be filled by another nomination after the declination had 
been allowed. Their statute prescribes no time within 
which another nomination might be made, except that it 
must be done before the election. The court said: 

“Tf a candidate desires to withdraw, he must declare his 
intention within the time fixed by the act, in order that his 
party or the body of citizens that nained him may have an 
opportunity to supply his place. This secures fair play; 
for if withdrawals could be made at any time, either be- 
fore the ballots were printed, or before the day of election, 
it is manifest that a serious temptation to fraud and 
trickery would be presented. A withdrawing candidate 
could disfranchise his party by judiciously timing the date 
of his disappearance, and we need not suggest the dangers 
that lie hid in snch a possibility.” 

If their statute had been more explicit, as ours is, and 
had provided that nominations to fill the vacancy upon 
the ticket must be made a stated number of days before the 
election, and if such nominations had actually been made 
in due time the reasoning of the court would have been 
wholly inapplicable. Our statute provides that a second 
nomination to fill a vacancy caused by a declination may 
be made at any time not later than eight days before the 
election. The law thus gives the proper authorities four 
days in which to fill the vacancy on the ticket. This gives 
“his party or the body of citizens that named him” four 
days’ time in which “to supply his place.” There can be 
no reason for requiring the declinations to be made more 
than eight days prior to the election, except for this pur- 
pose of giving an opportunity to supply the place and still 
have the final nominations filed with the county clerk eight 
days before the election. In the case at bar it seems that 
the declinations and the appointments to fill the places 
were both made upon agreement of all the parties inter- 
ested, and that there was no necessity of the four days’ 
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time in which to fill the vacancy. The declinations were 
made with the view of allowing the appointments to fill 
the vacancies to follow. It was thought that the law was 
complied with if the appointments to fill the vacancies 
were made the prescribed length of time before the election. 

The statute of Kentucky provides that certificates of 
nomination shall be filed “not more than sixty and not 
less than fifteen days before the election.” In Hollon v. 
Center, 102 Ky. 119, 48 S. W. 174, it was held that “the 
requirement of the statute that a certificate of nomination 
shall be filed not more than sixty days before the election 
is only directory.” The court recognized the difficulty in 
stating a general rule by which to determine in all cases 
when a statute is intended as directory only, and quotes 
the following rule formulated by Judge Cooley: 

“Those directions which are not of the essence of the 
thing to be done, but which are given with a view merely 
to the proper, orderly, and prompt conduct of the business, 
and by a failure to obey which the rights of those interested 
will not be prejudiced, are not commonly to be regarded 
as mandatory; and if the act is performed, but not in the 
time or in the precise mode indicated, it may still be suffi- 
cient, if that which is done accomplishes the substantial 
purpose of the statute.” Cooley, Constitutional Limita- 
tions (7th ed.), 118. 

The object of our statute is satisfied if the certificates 
of nominations to fill vacancies are filed eight days before 
the election and if the proper authortities are afforded 
four days, if necessary, after the original nominations 
have been declined, in which to fill the vacancies. The 
“rights of the parties interested were not prejudiced” by 
the failure to allow the nominating committees the full 
four days in which to make the substituted nominations. 
See authorities cited 15 Cyc. 338. 

In Napton v. Meck, 8 Idaho, 625, 70 Pac. 945, the su- 
preme court of Idaho followed the case of Commonwealth 
». Martin, supra. The court, it appears, did not have ac- 
cess to the opinion in the Pennsylvania case, and did not 
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therefore consider the reasoning upon which the conclu- 
sion was reached. The Idaho court pave its own reasons 
as follows: 

“One purpose for its enactment was to give the party 
that nominated him time to make another nomination, and 
have the name of such nominee printed on the official bal- 
lot, and to give the voter time to investigate the character 
and ability of the person who, takes the place of the person 
so declining. * * * Where a law declares in unmistak- 
able terms that a certain act must be done before the ov- 
currence of a certain event or date, to hold that such act 
may be done at any time would totally abrogate its pro- 
visions by judicial construction. While it is the legitimate 
province of courts to interpret legislation, they are not 
authorized to supply omissions or inject matters which the 
legislature did not place therein. If the law under con- 
sideration is obnoxious, the remedy is with the legislature, 
and this court will not abrogate it by judicial legislation 
or decision. A law should not be repealed by judicial con- 
struction. The election laws of other states that require 
certificates of nomination to be filed within a certain time 
have uniformly been held to be mandatory, and all the 
reasoning in those cases is, we think, applicable to the law 
requiring declinations to be filed a certain number of days 
before election.” 

In Idaho there seems to be, as in Pennsylvania, no limi- 
tation upon the time for making appointments to fill va- 
cancies caused by a declination of a nomination, except 
that the vacancy must be filled before the election takes 
place. In such case, as already pointed out, there is reason 
for a mandatory rule limiting the time for filing declina- 
tions; but if the legislature provides what shall be a rea- 
sonable time for making appointments to fill the vacancy, 
and prescribes that such appointments shall be considered 
in time if made eight days before the election, and if the 
declinations are in fact made in ample time to give the 
proper authorities sufficient opportunity to substitute 
other ee and the nominations are made a suffi- 
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cient time prior to the election to satisfy the statute in 
that regard, the reasoning of the Idaho court upon this 
point does not seem to apply. 

2. It was strenuously contended that the appointinents to 
fill the vacancies were not made the prescribed length of 
time before the election. It is undoubtedly true that the 
county clerk would have been justitied in refusing to re- 
ceive the declinations and place the names of the appoint- 
ees upon the ballot, if the appointinents to fill the vacan- 
cies were not made cight days before the election as the 
statute provides. In the statute of Pennsylvania there is a 
provision that, in counting the time of this limitation, the 
day upon which the declinations or nominations are filed 
shall be excluded and the day of election included in the 
calculation. In the absence of such a provision in our act 
it is to be presumed that the legislature intended that it 
should be governed by the general statute which provides: 
“The time within which an act is to be done as herein pro- 
_ vided, shall be computed by excluding the first day and 
including the last.” Code 895. This was said in MeGinn 
v. State, 46 Neb. 427, “To establish a uniform rule, ap- 
plicable alike to the construction of statutes and to mat- 
ters of practice.” These appointments were made on the 
31st day of October, and by the above rule of computation 
were made eight days before the election. 


WRIT ALLOWED. 


Barnes, J., dissenting. 


The writ was allowed in this case over my objections, 
and I cannot agree to the cofclusions announced in the 
majority opinion. 

1. My associates hold that the provision of our Aus- 
tralian ballot law, which says: “Whenever any person 
nominated for public office, as in this act provided, shall 
at least twelve (12) days before the day of election * * * 
notify the officer with whom the original certificate of his 
nomination was filed, in writing, signed by him, and duly 
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acknowledged, that he declines such nomination, the same 
shall be void, and his name shall not be printed upon the 
ballots,” is merely directory. To this I cannot give my 
assent. The Australian ballot law is comparatively new, 
and is an innovation on our former election laws. If this 
law is not mandatory it amounts to nothing. It has been 
but recently adopted by many of the states, as well as our 
own, and but few cases—two only—construing the pro- 
vision quoted have been decided by the courts of last re- 
sort. These cases are referred to in the prevailing opinion, 
and an attempt has been made to distingnish them from 
the facts in the case at bar, and they will receive further 
consideration in this dissenting opinion. . 

The question first came before one of the district courts 
of the state of Pennsylvania. The statute of that state 
reads as follows: “Any person whose name has been 
presented as a candidate may cause his name to be with- 
drawn from nomination, by request in writing signed by 
him and acknowledged before an officer qualified to take 
acknowledgments of deeds, and filed in the office where 
his nomination certificate or paper is on file fifteen days, 
or in the case of township and borough elections twelve 
days, previous to the day of election; and no name so 
withdrawn shall be printed upon the ballots.” While the 
word “may” is used in the Pennsylvania statute (the word 
‘in our statute being “shall’’), the Pennsylvania court held 
the statute of that state mandatory, and said that the 
secretary of the commonwealth must refuse to recognize a 
withdrawal of the nominee when such withdrawal is not 
presented within the time fixed by statute. Common- 

wealth v. Martin, 7 Pa. Dist. R. 666. 

The question next arose in the state of fasted in the case 
of Napton v. Meck, 8 Idaho, 625, 70 Pac. 945. Section 798 
of the code of that state provides: “Whenever any person 
nominated for public office, shall, at least thirty days 
before election, except in the case of municipal elections, 
in a writing signed by him, and certified to by the regis- 
trar of the precinct where the person nominated resides, 
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notify the officer with whom the certificate nominating him 
is required to be filed, that he declines such nomination, 
such nomination shall be void.” It appears in that case 
that one Allen K. Wright was nominated for the office of 
representative by the regular democratic convention of 
Canyon county, in that state; that his name was duly cer- 
tifid as by law required which was the case of the regular 
party nominee in this proceeding; and it was alleged that - 
at a regularly called meeting of the Canyon county central 
committee of the democratic party held on the 3d day of 
October, 1902, Wright’s declination was accepted, and 
Houston Napton was duly nominated by said committee 
to fill the vacancy resulting from said declination. There- 
after, on the 13th day of October, 1902, said declination, 
with the certificate of the registrar, was presented to the 
defendant, the auditor of said county, and he was re- 
quested to file the same, which he refused to do, on the 
eround that it was not presented for filing thirty days 
prior to the day of the election. On the foregoing facts the 
court held: 

“The provisions of section 24 of an act approved Febru- 
ary 2, 1899, commonly called the ‘Australian Ballot Law,’ 
prescribing that declinations of persons nominated for 
public office shall be filed with the proper officer at least 
thirty days before election, are mandatory, and a nominee 
desiring to take advantage of said provision must file his 
declination with the proper officer at least thirty days be- 
fore the day of election.” 

The foregoing cases are the only ones in point, and the 
reasons given in each of them for holding the statutes man- 
datory cannot be successfully assailed. Indeed, my asso- 
ciates do not attempt to question their cogency, but after 
quoting only a part of them they say that, because our own 
statute further provides that nominations to fill the va- 
cancy upon the ticket must be made and certified not less 
than eight days before the election, therefore we should 
disregard these well considered cases, and hold the section 
as to declinations directory only. The rcason assigned for 
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this holding is that the statutes of Pennsylvania and 
Idaho do not specify the time when nominations to fill 
vacancies shall be made. To my mind the fact that our 
statute provides that certificates of nomination to fill 
vacancies shall be filed at least eight days before the elec- 
tion is an additional reason for holding both these pro- 
visions mandatory. It was evidently the intention of the 
legislature to specifically point out the procedure in such 
cases, in order to prevent fraud and preserve inviolable 
the rights of the voters. As was well said in Napton v. 
Meek, supra: 

“We are not authorized to construe plain provisions of 
a statute like the one under consideration so as to defeat 
the evident intent of the legislature, or at all. Where a 
law declares in unmistakable terms that a certain act must - 
be done before the occurrence of a certain event or date, 
to hold that such act may be done at any time would 
totally abrogate its provisions by judicial construction. 
While it is the legitimate province of courts to interpret 
legislation, they are not authorized to-‘supply omissions or 
inject matters which the legislature did not place therein. 
If the law under consideration is obnoxious the remedy is 
with the legislature, and this court will not abrogate it by 
judicial legislation or decision. A law should not be re- 
pealed by judicial construction. The election laws of other 
states that require certificates of nomination to be filed 
within a certain time have uniformly been held to be man- 
datory, and all the reasoning in those cases is, we think, 
applicable to the law requiring declinations to be filed a 
certain number of days before election.” State v. Falley, 
9 N. Dak. 464; State v. Piper, 50 Neb. 40; Hollon v. 
Center, 102 Ky. 119; In re Cuddeback, 39 N. Y. Supp. 388; 
Griffin v. Dingley, 114 Cal. 481; Phillips v. Curtis, 4 Idaho, 
193. 

A clear distinction is made by courts in the construc- 
tion of election statutes, in cases like that at bar, and of 
the law concerning election contest cases. The former are 
construed to be mandatory, the latter as directory. Jones 
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v. State, 153 Ind. 440; Sachkpole v. Hallahan, 16 Mont. 40, 
28 L. R. A. 502; Baker v. Scott, 4 Idaho, 596. 

In Jones v. State, supra, it is held that “all provisions 
of the election law are mandatory if enforcement is sought 
before election in a direct proceeding for that purpose; 
but after election all should be held directory * * * 
unless it is expressly declared by the statute that the par- 
ticular act is essential to the validity of an election, or that 
its omission shall render it void.” 

To this reasoning, and the rule announced in the fore- 
going cases, I give my unqualified approval; and for these 
reasons, it seems to me that no vacancies on the ticket ex- 
isted, or were created by the action of the regular nom- 
inees. There can be no vacancy unless one is created in 
the manner provided by law, and no nomination can be 
lawfully made by any one to fill a vacancy where none 
exists. It is stated in substance in the majority opinion 
as one of the reasons for allowing the writ that all of the 
parties interested agreed to and adopted the method de- 
scribed in the application. I do not find anything in the 
proceeding which indicates that the voters, who are the 
ones most vitally interested in the matter, and who in 
their regular conventions nominated the candidates of 
their choice, were ever consulted about the declination of 
their nominees, or the substitution of those named in the 
certificates in question; and there are no allegations in the 
application for the writ of any facts showing or tending to 
show that the relators were ever authorized to act for them 
in any manner whatever. Again, the majority opinion 
seems to establish the rule that the plain provisions of 
the statute may be disregarded and nullified by an agree- 
ment of the persons affected thereby. This doctrine seems 
to me to be not only unsound, but fraught with much 
danger. 

2. It appears that the certificates of nominations 
presented by the relators purported to be nominations of 
a party created by the benevolent assimilation of two poli- 
tical entities; and such certificates were presented to re- 
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spondent on the 31st day of October, 1904; that the day 
of election in that year was November 8 following. On 
these facts the majority opinion holds that the statute pro- 
viding for the filing of such certificates is mandatory, and 
that they must be filed at least eight days before the elec- 
tion. To this I give my approval. But it is further stated 
by that opinion that the certificates were filed in time. To 
this I cannot agree. By the usual rules of construction, in 
computing the time from the day of filing until the elec- 
tion, we are required to exclude the day of such filing. So 
November 1 is the first day which we can count in making 
this computation. This much seems to be conceded by my 
associates. Now counting to and including the 7th day of 
November, which is the last day before the election, we 
have but seven days. In order to escape from this di- 
lemma, the rule provided by section 895 of the code is 
invoked, which reads as follows: “The time within which 
an act is to be done as herein provided, shall be computed 
by excluding the first day and including the last; if the last 
day be Sunday, it shall be excluded.” It seems clear that 
this provision has no bearing on the question herein pre- 
sented. The statute under consideration is special, and 
reads: ‘Such, certificates shall be filed at least eight days 
before the election.” This does not refer to the time within 
which an act shall be done. It is a specific declaration that 
the act shall be performed before a certain fixed time, or 
before the happening of a certain event. The plain lan- 
guage of the act excludes the day of election, because it 
says before the election. Now the election, election day, 
und the day of election, are synonymous terms, and to 
give these words their obvious meaning would exclude 
election day. The election embraces all of the business 
hours of the day on. which it is held, and no part of that day 
can be included in the count to make the necessary eight 
days provided by the statute. Under such provision the 
day of the election should be excluded. O'Conner ». 
Towns, 1 Tex. 107; Richardson v. Ford, 14 Tl. 332. So 
I am of opinion that the certificates were not presented in 
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time, and for that reason, among others, the writ should 
have been denied. 

3. Again, it was strenuously contended on the hearing 
by counsel for the respondent that the application was 
prematurely made; that the time allowed by law for him 
to act had not expired, and therefore the writ should have 
been denied. My associates have seen fit to ignore this 
question, but I cannot see my way clear to do so. The 
certificates in question were presented to the respondent 
on the 31st day of October, and the petition for the writ 
was filed on the day following. The cause was heard and 
the writ allowed on the 2d day of November, only two days 
after the certificates were presented to him. The statute 
gives three full days after the filing of the certificates for 
the filing of objections to the nominations, No duty was 
due from the respondent when this action was commenced, 
and he could not lawfully have placed the names of the 
candidates on the ballots until after the expiration of the 
three days above mentioned. This question was before the 
supreme court of Kansas in State v. Carney, 3 Kan. 88, 
which was a suit to compel action by the board of state 
canvassers. The court said: 

“Ts it possible that there can be an omission to perform 
the act before the arrival of the earliest day upon which the 
law authorizes it to be done? Certainly not; and no pre- 
vious threat or determination not to do it can amount to 
an omission. The statute will bear no construction other 
than that the relator must, at the time of making the 
motion, show the defendant to be in default in the per- 
formance of his legal duty, and no threat or. predetermina- 
tion can amount to a default before the day upon which 
the act is to be done. In the case at bar the relator has 
shown that he demanded of the defendants the performance 
of the act he undertakes to enforce by the order of the 
court, and an express determination on their part not to 
perform it; but this does not and cannot amount to an 
omission to perform the act. * * * The showing made 
by the relator might convince the court that the defendants 
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will omit to perform the duty; but until they have 
omitted to perform it, the statute does not authorize the 
court to interfere, no matter how disastrous may be the 
consequences to the relator. * * * The court has 
taken some pains to find a case in which the writ was 
allowed before the time at which the law required the act 
to be performed had elapsed; and although the examina- 
tion has extended to all the books likely to throw light 
upon the subject within our reach, no such case has been 
found, nor has one such been cited by counsel. On the 
contrary we have found an unbroken current the other 
way.” 

When this application was made there had been no 
default of duty on the part of the respondent, and the 
writ should have been refused. 

For the foregoing reasons, I am of opinion that the 
petition should have been dismissed and the writ denied. 


Royal NEIGHBORS OF AMERICA V. FRANCIS H. WALLACE. 
FiLrep Marcii 238, 1905. No. 13,485. 


1. Life Insurance: Appiicarion. An incorrect or untrue answer in an 
application for life insurance in reference to matters of opinion 
or judgment will not avoid the policy if made in good faith and 
without intention to deceive. 


2. Untrue Answers. An untrue answer in an application for life in- 
surance in regard to matters which are shown to be within the 
knowledge of the applicant and are material to the risk will 
avoid the policy. 


PRESUMPTION. If an applicant has knowledge of facts that 
furnish sufficient reason to believe that he is afflicted with a fatal 
disease when he makes his application, his statement in such 
application that he is in good health and free from disease will 
be presumed to be fraudulent. 


Error to the district court for Dodge county: CoNnRraD 
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HOLLENBECK, JUDGE. Judgment of affirmance vacated. 
Judgment of district court reversed. 


J. G. Johnson, McNish & Graham, B. D. Smith, HE. A. 
Enright and Talbot & Allen, for plaintiff in error. 


F. Dolezal and Cook & Cook, contra. 


SEDGWICK, J. 


When this case was first considered by this court upon 
the former appeal, the questions and answers in the appli- 
cation for insurance upon which the decision now turns 
were set out in the opinion, 64 Neb. 330, and it was said 
that the answer of the company charged that the answers 
of the assured to the aforesaid questions “were knowingly 
and wilfully false, that they were material to the risk and 
were relied upon by the defendant.” The trial court had 
held that these answers were representations and not 
warranties, and in discussing that question the opinion 
referred to goes on to say: 

“Jt is fair to presume that the association dealt with 
the assured in good faith, and that its acceptance of her 
premium, receiving her into the order and issuance to her 
of the certificate in question, was more than an idle 
ceremony, and that. it intended thereby to bind itself by a 
valid contract of insurance. There are upwards of a 
hundred questions in the application and medical examina- 
tion. Many of them are of such a character, that no 
person, however honest his intentions, could answer them 
with any degree of assurance that each of his answers was 
literally true. To hold that such questions and answers 
amount to warranties would be to impnte bad faith to the 
association in pretending to enter into a contract of in- 
surance with the assured which could become binding 
upon it by the merest chance” 

It was decided that they were representations and not 
warranties, and this has become the law of the case. This 
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was the question being discussed, and also whether these 
representations were material to the risk, and whether the 
jury should have been so instructed, and it was therefore 
not necessary to distinguish between the representations. 
This court has consistently maintained a line of distinction 
between questions in such applications which call for an 
expression of opinion, or for the statement of conclusions 
or facts which are not especially within the knowledge of 
the applicant for insurance, in regard to which the insur- 
ance company has equal means of ascertaining for itself 
the truth, and on the other hand questions which call for 
information in regard to facts which are and must neces- 
sarily be peculiarly within the knowledge of the applicant. 
Some of the questions set out in the opinion referred to are 
of the class which may be said to call for the opinion or 
judgment of the applicant. “Are you of sound mind and 
body, in good health, and free from disease?” It is clearly 
pointed out in the opinion referred to that such questions 
as these call for information in regard to which it is 
frequently impossible that any one should have exact 
knowledge, and it cannot be presumed that, where the 
applicant appeared to be in good health and free from 
disease, the company in asking this question expected to 
rely upon the applicant’s judgment in that regard. On the 
other hand, if it should appear that the applicant at the 
time knew himself to be afflicted with some disease which 
afterwards resulted in death, or if the applicant knew of 
facts which furnished sufficient reason to believe that he 
was or might at that time be afflicted with such disease, 
then the answer of “Yes” to such a question would be false 
and would avoid the policy. The same may be said of all 
the other questions there quoted, unless it be the question, 
“Have you ever had any hemorrhages?” If the applicant 
before answering “No” to this question had a hemorrhage 
of blood from the lungs in such quantity as to leave no 
doubt upon a fair mind that it was actually a hemorrhage 
from the lungs, to answer “No” to this question would be 
a false answer and would avoid the policy. It is the 
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consideration of this last question and answer and the 
condition of the record with reference thereto which have 
made our investigation of this case difficult. The record 
discloses that several witnesses upon the trial of the case 
testified that they were well acquainted with the deceased ; 
that they saw her frequently during her lifetime and 
especially during the last six or seven years of her life, and 
that on one occasion at least (and some of them testified 
to more than one occasion) they had seen the deceased 
when she was very ill, and at such times the deceased had 
declared to them that she had suffered a severe hemorrhage. 
There was no evidence of any witness who had sufficient 
knowledge from observation to testify that the deceased 
had ever had hemorrhages, and there were several witnesses 
who were very familiar with the deceased and with her con- 
dition (among them are her husband, her brother, and a 
sister), who testified positively that they had never known 
or heard of her ever having had a hemorrhage, so that the 
evidence may be said to be squarely in conflict upon this 
point. There is some evidence in the record that, if the de- 
ceased declared to the witnesses above referred to that she 
had suffered a hemorrhage, she referred not to hemorrhages 
from the lungs, but one that was natural and normal, 
except that it lad been more severe than usual. The whole 
record shows that the question that was then being tried 
was whether she had suffered a severe hemorrhage of the 
lungs, and there was no doubt that the jury so understood 
it. When the court in its instructions referred to the 
inquiry whether the deceased had suffered a hemorrhage, 
the jury must have understood that reference was made 
to a hemorrhage of the lungs of such character that it 
could not or ought not to have been mistaken by the 
deceased. If the deceased had suffered such a hemorrhage 
as the defendant insisted she had, and as the evidence 
of the defendant tended to show, there would be no reason 
to suppose that she was not aware of the fact, or to find 
that she had acted in good faith when she denied having 
had such hemorrhage. These conditions and distinctions 
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should have been nade plain to the jury in the instructions. 
It should have been made plain to them that, if the 
deceased had suffered a hemorrhage of the lungs of such 
severity as to leave no reasonable doubt of its nature and 
character, as it was claimed she had suffered, the plaintiff 
could not recover in this action. If it could be found from 
the evidence that she had sutfered a slight hemorrhage 
from the throat or teeth, or one in the course of nature, 
but unusually severe, the question would be as to the good 
faith of the applicant in her auswers. -The instruction 
given by the court upon this question upon the first trial 
is quoted in the opinion upon the former appeal. 66 Neb. 
543. It was there held to be crroneous to submit to the 
jury the question whether this question and answer related 
to matters material to the risk, and that feature of the 
instruction was eliminated upon the second trial. The 
instruction given was as follows: 

“You are instructed that the fifth point for your determi- 
nation arises from the following question and answer in 
said application, to wit: ‘Have you ever. had hemor- 
rhages?’ Ans. ‘No.’ If you believe from the evidence that 
this representation * * * was willfully and knowingly 
false, and intended by the assured to deceive the defendant, 
* * * thea the plaiutiff caunot recover, and you should 
find for the defendant; but, -if you believe from the evidence 
that said representation * * * was not intentionally 
made to deceive the defendant, * * * then you should 
find for the plaintiff on this point.” 

As before pointed out, if she had suffered such a hemor- 
rhage as the defendant claimed that she had, her answer to 
this question was of course false, and must have been 
knowingly and willfully made. 

The defendant requested the following instruction: 

“The fact is undisputed that, in the application for the 
benefit certificate herein sued on, Ada Wallace was asked 
the question, ‘Have you ever had spitting of blood or other 
hemorrhages,’ and that her answer thereto was ‘No.’ You 
are instructed that the matter inquired about in said ques- 
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tion was material to the risk. If you find from the evidence 
that at any time prior to the date of said application, 
- to wit, July 2, 1897, said Ada Wallace had had spitting of 
blood or other hemorrhages, said answer to said question 
would work a forfeiture of the certificate herein sued on, 
and your verdict should be for defendant.” 

This was refused, and exception duly taken. The vital 
question presented in these instructions in view of the 
evidence and whole manner of the trial was whether the 
deceased, before making her application, had suffered a 
hemorrhage of the lungs such as claimed by defendant. If 
she had, she must have been aware of the fact. It was a 
matter of the highest importance in determining whether 
she was then suffering with the disease which afterwards 
caused her death, and her answer could not have been in 
good faith. Was this question fairly submitted to the 
jury? With some hesitancy we have concluded that it was 
not. If the instruction given by the court could be justi- 
fied by the condition of the evidence, and the manner of 
contesting this point before the jury, still a more specific 
instruction would have been proper, and the same reason- 
ing that would justify the one given would also justify 
giving the one requested by defendant. > 

The judgment heretofore rendered is vacated, and the 
judgment of the district court is reversed and the cause 
remanded for further proceedings. 

REVERSED. 


Rosa LEVARA ET AL., APPELLANTS, V. BERNARD MONENY ET 
AL., APPELLEES. 


Fitep Marcu 23, 1905. No. 13,274. 


1, Attorney and Client: Sate To ATTORNEY, SETTING ASIDE. Where an 
attorney, by statements and representations made to his clients 
as to the condition and value of their land, the subject of the 
litigation, procures the sale thereof to be made to a third party 
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for whom he is at the same time acting in that capacity, for an 
inadequate price, and immediately takes a half interest therein 
for himself, paying one-half of the consideration, a court of equity 
will set aside the transaction and the conveyances, and restore 
the estate to the vendors on the repayment of the purchase price, 
with interest at seven per cent. per annum. 


2. Public Policy. This rule is not necessarily based on fraud, but is 
grounded on considerations of public policy, and prevails although 
the attorney be innocent of any intention to deceive and intends 
to act in good faith. 


3. Set-Off. In such a case the vendors may set off the rents and 
profits of the real estate, if any, which the vendee has collected 
while holding the title thereto, against the purchase price re- 
quired to be repaid. 


4, Case Overruled. The first point of the syllabus in Levara v. Me- 
Neny, 5 Neb. (Unof.) 318, and so much of the opinion therein 
as conflicts with the rule announced herein, is overruled. 


APPEAL from the district court for Webster county: Ep 
L. ADAMS, JuDGE. Reversed with directions. 


F. A. Sweeey, A. D. Ranney and Tibbets Bros. & Morey, 
for appellants. , 


- Bernard McNeny and R. T. Potter, pro se. 


BARNES, J. 


This case when it was before us the first time was heard 
by department No. 2 of the commission, and in an unofii- 
cial opinion written by Commissioner ALBERT it was held 
that the guardian’s deed, which purported to convey the 
interest of the minor heirs of Wenzel Levara in the land in 
question to the defendant McNeny, was void, and that said 
heirs were entitled to recover of the appellees four-sevenths 
of said estate. Levara v. McNeny, 5 Neb. (Unof.) 318. A 
rehearing was granted on the application of the appellants, 
and the case has been reargned before the court. On the re- 
argument it was contended that the deeds made by the 
adult plaintiffs should also have been set aside, and they 
should have been allowed to recover the land conveyed 
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thereby to the defendant McNeny, one-half of which it 
appears was at once conveyed by him to defendant Potter, 
who paid that proportion of the original purchase price to 
the appellants. We are unable to make a clearer or more 
concise statement of the facts than that contained in the 
opinion of the commissioner, and so no other statement 
will be attempted. 

The main contention of the appellants is that the acts of 
the defendants, and especially those of defendant Potter, 
’ were fraudulent, and that appellants were thereby induced 
to sell the land to McNeny; while the appellees insist that 
in the performance of those acts Potter exercised the 
utmost honesty and good faith. The trial court so found, 
and refused for that reason to grant the appellants any 
relief. There appears to be little, if any, conflict in the 
evidence as to what took place leading up to the guardian’s 
sale of the land to McNeny, and the real question presented 
is practically one of law. The record shows that the appel- 
lants employed one William Sweet of Friendship, Wis- 
consin, to look after the matter for them; that he wrote to 
the defendant Potter, an atterney at Red Cloud, in Webster 
county, this state, where the land was situated, stating, in 
substance, that the appellants wished to get what they 
could for it, and inquiring as to its value, or what it 
would bring in the market. Potter answered Sweet’s 
letter, stating, among other things, that it would be neces- 
sary for a guardian to be appointed for the minor heirs, 
and to take the proper steps to have the Jand sold by such 
guardian; concluding his letter as follows: “Did Wenzel 
Levara leave any debts? I find that there is a large amount 
of taxes due on this land, and it will be necessary to do 
something at once. The purchaser at tax sale is now 
entitled to a tax deed to the premises. 1 have not seen the 
land, but have been informed that it is worth not less than 
$500 or $600. Give me all the facts as soon as convenient.” 
Shortly afterwards Potter wrote Sweet another letter, in 
which he said: “Replying to yours of the 5th inst. relative 
to the Levara matter, I think you had better procure the 
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appointment of a guardian for the minor heirs in your 
county. You can send me an authenticated copy of the 
appointment, and that will be our authority for the pro- 
ceedings to sell land in this state. If Levara left no debts, 
it may not be necessary for administration. When did 
Levara die? Proceedings to foreclose the tax lien against 
this land were commenced in our district court on the 2d 
inst. The petition claims due on taxes the sum of $201.68; 
delinquent taxes draw interest at the rate of twenty per 
cent. per annum, which accounts for the large sum due, for 
no taxes have been paid for ten years. I would advise that 
you secure appointment of guardian as soon as possible, 
and we can then sell the land subject to the taxes, and in 
the meantime I will see that no decree is entered in the 
foreclosure proceedings. Please advise me how long it will 
take to secure appointment of a guardian?” On November 
25, 1901, Potter again wrote Sweet as follows: “What 
progress are you making in the Levara matter? I have a 
client who will pay $500 cash for the interest of the heirs in 
the land; pay all the taxes, and take his chances with 
Stephani on his claim of title to the land by adverse pos- 
session. If they wish to dispose of the land, here is an 
opportunity, but my client must know at once. If your 
clients wish to accept this offer I will forward deeds for 
their signature at once. As I wrote you in my last letter, 
I do not think there is anything to the claim Stephani 
makes of having title to this land, and the heirs can re: 
cover possession by bringing an ejectment suit. Our 
district court convenes next week, the tax case will come 
up at that time, and I can stand the tax matter off. Will 
write you as soon as court adjourns.” Potter’s next letter 
to Sweet reads as follows: “Replying to your favor of the 
27th inst., a general guardian is what should be appointed 
in your county for the minor heirs of Wenzel Levara. It 
will not be necessary to have a guardian appointed in this 
county. All that is needed is that a certified copy of the 
appointment of the guardian appointed in your county be 
sent |._re, eae proceedings can then be commenced to sell 
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the land. As to the tax proceedings: This is a regular 
foreclosure proceeding, and will cut off the minor heirs 
just the same as other defendants. I will appear as 
attorney for the defendants and secure a continuance of the 
case, if it can be done. The land has increased some in 
value since it was purchased by Levara. The record shows 
that he paid $600 for it. As my client is to assume the 
payment of the taxes the land will cost him over $700. The 
matter must be attended to at once. If the widow wishes 
to accept the offer I will prepare and send to you deed for 
signature. Send me the names of all of the heirs, includ- 
ing that of the widow. Kindly let me hear from you as 
soon as possible.” Thereafter Potter wrote to Sweet an- 
other letter, in which he inclosed a quitclaim deed for all 
of the adult heirs and the widow of Wenzel Levara to sign 
and return tohim. He closed that letter as follows: “Our 
court adjourned until the 6th of January. I secured a 
postponement of the tax case until that time. I doubt 
whether I will be able to secure another continuance, so it 
will be necessary to act immediately.” Shortly thereafter 
another letter was written by Potter to Sweet acknowledg- 
ing the receipt of the deeds, and informing him that 
McNeny’s check for $500 had been received by him. He 
then says: “You ask me to advise you of the amount of 
taxes due on the land, and costs which have accrued in that 
case. There is something over $200 involved in the tax 
case, not including costs. Under the agreement the taxes 
and costs must be paid by McNeny. * * * It will take 
me at least sixty days to.get authority for the guardian’s 
deed. I had to have a copy of the proceedings before I 
could file a petition here asking for license to sell real 
estate. I shall file the petition today, and will keep you 
advised as to progress. You understand the sale will have 
to be advertised thirty days, and the sale will have to be 
confirmed by the court.” On the 10th day of December, 
1901, Potter again wrote to Sweet advising him that he had 
filed the petition in the district court praying for a license 
to sell the real estate in question, and informing him of 
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what proceedings would be necessary ; also inclosing to him 
a waiver, and an entry of appearance to be signed by the 
persons interested in the estate. In a letter written by 
Potter to Sweet, January 3, 1902, he says: “As soon as you 
send me the waiver I forwarded you a few days ago, I will 
apply for an order to sell. We will then advertise and sell 
the land.” In a letter dated January 13, 1902, Potter said 
to Sweet: ‘In 1 few days I will send you another paper for 
signature, waiving objections and requesting the court to 
confirm the sale. This will complete the transaction, and 
as soon as this is done we can then close the deal.” In his 
last letter to Sweet, Potter says: “Inclosed herewith I 
hand you Chicago exchange for $486.85, and also inclose 
clerk’s receipt for the costs in the case amounting to 
$12.65; the draft cost 50 cents, making a total of $500 for 
the Levara land. Kindly acknowledge receipt.” The 
record also discloses that Potter appeared for the appel- — 
lants in the tax foreclosure case, and filed all necessary 
papers therein, which he signed as their attorney. So it 
seems to be established beyond question that he was 
employed by, and acted as attorney for, the appellants in 
the transactions above set forth. That he also at the same 
time was acting as attorney for defendant McNeny, who 
was the prospective purchaser of the land during all of 
the time the proceedings and negotiations were pending, 
is beyond dispute. The testimony also shows that at that 
time the land was worth at least $1,200. No witness puts 
its value at less than that sum, while some of the witnesses 
testify that it was worth $2,400. It is probable that its 
actual value was somewhere between those figures. So 
MeNeny succeeded in procuring the land from the appel- 
lants for much less than its actual value; that Potter knew 
that fact there can be no doubt, and it seems clear that the 
defendants, acting together, each with full knowledge of 
the situation, succeeded in purchasing the land in the 
manner and for the consideration above stated. It further 
appears that, notwithstanding Potter’s claim that he did 
not know the actual value of the estate, he examined the 
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land immediately after the guardian’s sale in company 
with the defendant McNeny, and thereupon took a one-half 
interest therein; that he surrendered up the $500 check 
deposited with him by McNeny as a consideration for the 
sale, and contributed $250 of his own money to the pay- 
ment of the purchase price. .This brings us to the ques- 
tion as to whether or not equity will sustain a sale made 
under such circumstances. 

As above stated, the relation of attorney and client 
between the defendant Potter and the appellants was estab- 
lished beyond question, and it follows that the entire trans- 
action must be viewed in the light of such confidential 
relation. An attorney acting for his client is bound to the 
most scrupulous good faith. And where the attorney pur- 
chases the subject of the suit the client may set aside the 
purchase at will, unless the attorney shows by clear and 
conclusive proof that no advantage was taken; that every- 
thing was explained to the client, and that the price was 
fair and reasonable. In such a case the relation is con- 
fidential, and whether the attorney acts upon information 
derived from the client or from any other source, he is 
affected with a trust. This rule is grounded on the ques- 
tion of public policy, not of fraud, and prevails although 
the attorney be innocent of any intention of deceiving, and 
acts in good faith. Weeks, Attorneys at Law, sec. 258; 
Gray v. Emmons, 7 Mich. 582; Jennings v. McConnel, 17 
Ill. 148; Brown v. Brown, 4 Ind. 627, 58 Am. Dec. 641; 
Zug v. Loughlin, 23 Ind. 170; Valentine v. Stewart, 15 
Cal. 387. , 

We are therefore of the opinion that the appellants are 
entitled to have all of the deeds, including the quitclaim 
deed made by the widow and the adult heirs of Wenzel 
Levara, to the land in question set aside on the repayment 
of the purchase money. It follows that so much of our 
former opinion as holds that appellees should have their 
title quieted to three-sevenths of the land as against the 
appellants must be and is hereby overruled. 

_ It appears that Sweet, who acted for the appellants in 


» 
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Wisconsin, only turned over to them $250 of the purchase 
price of the land, and they now contend that for that 
reason they should only be required to pay that sum as 
a condition to full relief from the effect of the transactions 
complained of. We cannot assent to this view of the mat- 
ter. The appellees forwarded the full amount of the pur- 
chase price, to wit, $500, to Sweet, and if he overcharged 
them that was not the fault of either Potter or McNeny. 
They are entitled to receive the $500 paid by them for the 
land, with seven per cent. interest thereon from the date of 
such payment. On the other hand the appellants are 
entitled to set off against that amount the rents and profits 
of the land, if any, which the appellees have received since 
they purchased it. The district court correctly held that 
the judgment for $500 recovered against Stephani in the 
tax case belonged to the appellants, and our holding herein 
renders it wholly unnecessary for us to consider the ques- 
tion of the widow’s dower. The condition of the record is 
such that we cannot determine the question of rents and 
profits so as to make a final disposition of the case, and for 
that reason the judgment of the district court is reversed 
at the costs of the appellees, and the cause is remanded to 
that court, with directions to take an account of the rents 
and profits; to ascertain the amount which the appellants 
must repay to the purchaser, and for such other and fur- 
ther proceedings as may be necessary in order to render 
a final judgment herein in accordance with this opinion. 


JUDGMENT ACCORDINGLY. 


OWEN W. BuTTs v. JOHN HENSBY ET AL, 
Fingp Marcy 23, 1905. No. 13,748. 


Sale: Detrvery. The general rule, subject to exceptions, is that a 
delivery to a common carrier is a delivery to a vendee or con- 
signee. 
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Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, JUDGE. Affirmed. 


E. D. Pratt, Jr., and E. W. Simeral, for plaintiff in 
error. 


Crane & Boucher and Oliver 8S. Erwin, contra. 


AMES, C. 


The substance of the petition so far as it affects the 
present controversy is as follows: “That on or about the 
21st day of May, 1901, the defendant’s agent, IF. A. Beck, 
called on plaintiffs at Greenland, Arkansas, and entered 
into agreement with said plaintiffs relative to a car of 
strawberries, No. 17404, whereby defendant guaranteed 
to plaintiffs $1.20 per crate, net to plaintiffs, for said car 
of berries, which car contained 484 crates, aggregating the 
sum of $580.80, and that thereafter on or about May 27, 
1901, defendant received said car and disposed of the 
same. No part of said sum of $580.80 has been paid except 
the sum of $402, and there is due from the defendant to 
the plaintiffs the sum of $178.80.” The response of the 
answer to the foregoing pleading is as follows: “That 
said plaintiffs on or about the 20th day of May, 1901, 
agreed to consign to said defendant, on commission, a car 
of strawberries containing 484 crates, on which said -de-- 
fendant gave plaintiffs a guaranty of $1.20 per crate, pro- 
vided the strawberries were number one stock, which said 
plaintiffs warranted and represented them to be, and de 
fendant relied on same; that the berries that were sent 
were not number one stock, but were soft, over-ripe and 
very inferior stock; that defendant sold them for the high- 
est price obtainable on the market and remitted to plain- 
tiffs the full amount realized less freight and commission, 
and that plaintiffs’ first cause of action is paid in full.” 
The plaintiffs recovered a verdict and judgment for the 
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amount claimed, and the defendant prosecutes error. The 
contract concerning the fruit was made for the defendant 
by an agent who visited the vendor at a town in Arkansas, 
where the berries were, at a time when some of them were 
then being loaded on the railway car, and who was as- 
sured by the latter that the whole car load would be of 
the same quality as were those then present. It is testified 
by several witnesses, without contradiction, that all the 
berries were of the same quality represented, and were of 
number one stock and of good quality and condition at 
the time of the shipment, but the defendant contends, and 
offered to prove, that they were in bad condition and al- 
most unmarketable upon their arrival in Omaha. The evi- 


dence was excluded, and the court directed a verdict for _ 


the plaintiffs. 

The sole question argued by counsel, orally and by 
brief, is whether the transaction was a sale of berries or 
a consignment of them by the plaintiffs to the defendant 
for sale upon commission. The question appears to us to 
be immaterial. The obligation to pay was absolute in 
either event, provided the fruit was of the quality stipu- 
lated for by the contract. If it was not, the defendant was 
at liberty in either case to rescind or to keep the property, 
and abate from the stipulated price the amount in which 
the value was reduced by the deterioration in quality. The 
amount of the reduction in price at which the defendant 
sold the berries would not in either case necessarily fur- 
nish the measure of damages, although in some circum- 
stances. if he acted in good faith and with prudence it 
might be an important item of evidence in that regard. 
’ Seemingly the litigable point in this case, if there is any, 
is whether fruit of the stipulated quality was by the terms 
of the contract to be delivered to the defendant at the 
place of shipment or in Omaha./ But upon this point there 
is neither pleading nor proof; and the general rule, sub- 
ject to exceptions, is that delivery to a conmon carrier is 
delivery to a vendee or consignee. Benjamin, Sales (7th 
ed.), par. 693. , : 


S 
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For these reasons, we recommend that the judgment of 
the district court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment. of the district 
court be 

AFFIRMED. 


Grorce B. Darr v. JOHN DONOVAN. 
FILep Marcu 23, 1905. No. 13,753. 


1, Agister’s Liability. An agreement by en agister to take good care 
of a herd of cattle entrusted to his charge is equivalent to a 
contract to take such care of them as an ordinarily skillful and 
prudent man would take of his own animals under like cir- 
cumstances, 


2. Instruction. A party cannot complain of an instruction that ts 
more favorable to him than he deserves, although it is techni- 
eally erroneous under the issues. 


3. Evidence. When the contract of an agister is for the care and 
feeding of a particular herd of cattle, evidence descriptive of 
that herd is admissible without special reference to the subject in 
the pleading. 


Error to the district court for Dawson county: CHARLES 
L. GUTTERSON, JUDGE. Affirmed. 


HA. Cook, for plaintiff in error. 
N. P. McDonald and Warrington & Stewart, contra. 


AMES, C. 


In the fall of 1901 the plaintiff below, Donovan, was 
the owner of a herd of high-grade Hereford cattle and two 
thoroughbred bulls, all of which were at or near St. Joseph, 
Missouri. Through an agent named Bigham he entered 
into a negotiation with the defendant Darr for the care 
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and keeping of them until the following summer upon the 
premises of the latter in Dawson county, in this state. In 
March, 1902, the plaintiff having become dissatisfied with 
the manner in which the animals had been fed and cared 
for—some of them having died and a part or all of the 
others having become much deteriorated in health and con- 
dition—removed them from the premises and possession of 
the defendant. At that time the plaintiff paid to the de- 
fendant a sum of money and delivered to him one animal 
in settlement and satisfaction of the residue of the con- 
tract price payable to the latter for the care and keeping 
of the cattle until that day. Whether the sum so paid 
was the whole of said residue, computed according to the 
terms of the contract, the parties do not agree, and does 
not seem to us material. It is agreed that the payment 
extinguished the obligation, and the defendant pleads in 
his answer, and the plaintiff does not dispute, “that at 
the time of said settlement no claim or suggestion of claim 
was made against defendant by plaintiff for and on ac- 
count of said cattle, other than was settled and adjusted 
in the settlement.” Afterwards this action was brought 
to recover damages for a breach of the contract to prop- 
erly feed and care for the cattle, which resulted in a 
verdict and judgment for the plaintiff, and the defendant 
prosecutes error. 

There are a large number of assignments of error, but 
they may be grouped with reference to their substantial 
import under a few heads, and will be so treated in the 
following discussion. As to whether the cattle were 
properly fed and cared for and, if not, what amount of 
damages, if any, resulted from the failure were, of course, 
questions of fact for the jury, about which there is a great 
deal of conflicting evidence, which this court is not at 
liberty to review. But the defendant complains that the 
court erred in permitting the plaintiff to prove, in the 
absence of specific allegations in the petition to the same 
effect, that the animals were of a superior breed, for the 
purpose of indicating the kind of care and feed they re- 
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. quired, and the amount of injury they had suffered. This 
objection does not appear to us to be well taken. It is un- 
disputed that the contract was made with reference to this 
particular herd of cattle, which the defendant saw before 
the former was entered into; and it is not doubted that 
it is competent to prove by parol what is the especial sub- 
ject matter of a contract, to enable the court to put such 
a construction upon it as the parties presumably intended 
at the time of making it. The defendant undertook to feed 
and care for a certain herd of cattle, and it was certainly 
proper to identify and describe that herd. 

The defendant complains because the court permitted 
to be proved, and told the jury that their verdict should 
be influenced by, the kind of care and feeding which an 
ordinarily prudent man would have bestowed upon his 
own cattle under like circumstances; the ground of the 
objection being that the contract as admitted by the plead- 
ings was for “good” care and feeding, but we think the 
two expressions mean practically the same thing. The 
eare of ordinarily skillful and prudent men is no doubt 
“good” and vice versa. 

The defendant contends that, if there should have been 
any recovery at all, the damages were excessive, because 
there was evidence to show that some of the cattle died and 
some of them were reduced in condition by diseases for 
which he was not responsible, but there was a conflict 
in the testimony in this respect and the jury, no doubt, 
gave it such weight and credibility as they thought it 
deserved. The court instructed the jury in determining 
the amount of damages, in case they should find for the 
plaintiff, to ascertain the difference between the value of 
the cattle as it would have been if they had been properly 
eared for and their actual value. But they were further 
told that there could be no recovery for the death or de- 
preciation of cattle due to disease or other cause than 
lack of care by the defendant. This is the usual and cor- 
rect measure in such cases, and leaves the defendant noth- 
ing on that ground of which to complain. 
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The defendant complains of an instruction by which the 
jury were told, in substance, that the plaintiff could not 
recover if the damages complained of were included in the 
settlement and payment made when the cattle were taken 
by the latter in March, 1902. But besides the above quoted 
allegation in the answer, the defendant insists in his brief 
that the subject matter of damages was not discussed at 
the settlement, and that “the plaintiff’s claim for damages 
by reason of death of cattle and on account of decrease in 
value was never raised until the beginning of this action, 
as shown by all the testimony.” Inasmuch as it was not 
pleaded or proved that they were included in the settle- 
ment, the instruction was more favorable to the defendant 
than he deserved and he cannot be heard to complain of it. 

The foregoing discussion covers the substance of all the 
assignments of error made by the defendant, and we do 
not find that any or all of them justify a reversal. We 
therefore recommend that the judgment of the district 
court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED, 


BANKERS UNION OF THE WORLD V. JOHN FAVALORA. 
Frirep Marcu 23, 1905. No. 18,745. 


1. Pleading. The plea nil debet under our system puts in issue no 
fact and cannot be regarded as a defense. Baldwin v. Burt, 43 
Neb. 245, followed and approved. 


2. Appeal: New IssuE. Where in the county court defendant inter- 
posed a defense of an account stated, and on appeal to the 
district court attempted to amend his answer by including the 
defense of accord and satisfaction, held, the latter plea to be a 
new ground of defense not pleaded in the court below. 
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' 3. Judgment on Pleadings. Action of the trial court in entering 
judgment on the pleadings examined, and approved. 


Error to the district court for Douglas county: JACOB 
FAWCETT, JUDGE. Affirmed. 


Matthew Gering and Frank L. Weaver, for plaintiff in 
error. 


Crane & Boucher, contra. 


OLDHAM, C. 


In this suit John Favalora filed his petition in the 
county court of Douglas county against the Bankers 
Union of the World to recover $843 on a certificate issued 
by said company for $1,000. In the petition it was alleged 
that on December 13, 1900, the defendant issued its policy 
of insurance on the lives of John Favalora and Catherine 
favalora in the sum of $1,000, payable to the survivor ; 
that a true copy of said policy was attached to the peti- 
tion as Exhibit “A,” and made a part thereof; that 
Catherine Favalora died May 10, 1902; that the policy of 
Catherine Favalora was in full force at the time of her 
death, and that plaintiff was the beneficiary named therein 
and the surviving husband of the deceased; that proof of 
death had been regularly made and sent to the defendant, 
and that Catherine Favalora was a ember in good stand- 
ing of the order at the time of her death, and had paid all 
dues and assessments provided for in her contract of mem- 
bership, and that there was due on the policy $848. The 
copy of the policy attached to the petition showed on its 
face that, if the insured should die within the second year 
after its issue, the sum of $157 should be deducted from 
the amount of the policy. Accordingly, the prayer of the 
petition was for $1,000, less this amount. The answer of 
defendant admitted its incarporation and that it was do- 
ing business as a fraternal benefit society; admitted that 
the insured was a member in good standing in said society 
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at the time of her death; admitted that she died at the time 
and place alleged in plaintiff’s petition, and that plaintiff 
was her surviving husband and beneficiary named in the 
policy; admitted that the copy of the policy attached to 
the petition was true and correct, and contained the con- 
‘ditions of said policy; and denied each and every other 
allegation in the petition, and contained an additional 
paragraph, as follows: “Further answering, this defend- 
ant avers that an account was stated between plaintiff and 
defendant on or about the first day of February, 1903, and 
‘there was found to be due the plaintiff from defendant 
on said policy or certificate mentioned in plaintiff’s peti- 
tion the sum of $465.80, which amount of $465.80 this 
defendant promised and agreed to pay plaintiff; and de- 
fendant alleges that it is willing to pay plaintiff said 
amount, with interest thereon, and hereby offers to con- 
fess judgment for said amount of $465.80, with interest 
thereon and costs of suit.” Under these pleadings the case 
was tried in the county court, where judgment was en- 
tered for plaintiff for $465.80, in accordance with the 
prayer of the answer. Plaintiff thereupon appealed the 
case to.the district court for Douglas county, and filed a 
petition which was an exact copy of its petition in the 
county court. Defendant answered with the same allega- 
tions as those contained in defendant’s answer in the 
county court, except that the following additional para- 
graph, numbered 7, was added to its answer: “7. Further 
answering, defendant alleges that, in conformity with the 
agreement made between the defendant and the beneficiary 
of said policy, this defendant accepted a draft for $465.80, 
and that said draft was sent to the Omaha National Bank 
for collection, and attached to said draft was the policy or 
benefit certificate, canceled and released, and the defend- 
ant is now and has been at all times ready and willing to 
pay said draft, and that said. draft was accepted by the 
plaintiff in this case in full ‘settlement for her claim 
against this defendant, and in conformity with such agree- 
ment he signed a release on the back of said benefit cer- 
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tificate and transmitted the same to the Omaha National | 
Bank.” On plaintiff’s motion, this paragraph “7” was 
stricken from the answer, because it presented an issue of 
fact not contained in the answer in the county court. 
When this motion was sustained, defendant tendered no 
further pleadings, and the plaintiff filed a motion for 
judgment on the pleadings for the amount prayed for in 
the petition. This motion was sustained, and judgment 
was rendered accordingly. To reverse this judgment, de- 
fendant brings error to this court. It will be noticed 
that the answer specifically admits the incorporation of 
the defendant, and that it is doing business as a fraternal 
benefit association under the laws of Nebraska; that plain- 
tiff and his wife were members in good standing, and car- 
ried a certificate of insurance in the sum of $1,000 issued 
December 13, 1900, payable to the survivor; that Exhibit 
“A” attached to the petition is a correct copy; that plain- 
tiff’s wife died May 10, 1902; that plaintiff is the bene- — 
ficiary and husband of deceased, and that proofs of loss 
were made August 15, 1902, within the time named in the 
policy. The conditions of the policy, admitted by the 
answer, show the amount to be deducted from the face of 
the policy whére the death of a member occurs during the 
second year of their membership in the society. Now, 
then, the question arises, in view of these specific admis- 
sions, what, if any, issue is tendered by the general denial? 
It is claimed in the brief of plaintiff in error that the 
general denial puts in issue the amount due on the benefit 
certificate; but a denial that there is due the amount 
claimed in the petition puts nothing in issue. Gray v. 
Elbing, 35 Neb. 278. In Baldwin v. Burt, 43 Neb. 245, it 
is said: “The plea of nil debet under our system puts in 
issue no fact and cannot be regarded as a defense.” Con- 
sequently, in view of the admissions in the answer, the 
general denial traverses no material issue and constitutes 
no defense. 

The next question to consider is as to the action of the 
trial court in sustaining the motion to strike paragraph 7 


VOL. 73] JANUARY TERM, 1905. 431 


Bankers Union of the World v. Favalora. 


from defendant’s answer because of a departure from the 
issues raised in the county court. It will be noticed by 
an examination of the allegations of the answer in the 
county court that the only defense relied upon was that an 
account had been stated between plaintiff and defendant, 
on which it was found that a certain sum was due, for 
which defendant offered to confess judgment; while by the 
allegations of paragraph 7 incorporated into the answer 
in the district court, defendant sought to rely on the de- 
fense of accord and satisfaction. An account stated has 
been defined by this court in MWfcKinster v. Hitchcock, 19 
Neb. 100, to be “an agreement between persons who have 
had previous transactions, fixing the amount due in re- 
spect to such transactions and promising payment.” Con- 
sequently, when an account has been stated between two 
parties, the presumption is that the stated account is cor- 
rect; and, when suit is instituted on it, the burden is on 
the party denying the account to show its inaccuracy or 
that it was stated through fraud or mistake. An accord 
and satisfaction, on the contrary, is the substitution of 
another agreement between parties in satisfaction of a 
former one, and an execution of the latter agreement. An 
accord to be good must be in full satisfaction and must 
be executed. A promise to execute or to perform at a fu- 
ture time would not support the plea of accord and satis- 
faction. Goble v. Americun Nat. Bank, 46 Neb. 891. 
Hence, a departure from a defense of an account stated 
to a plea of accord and satisfaction is the substitution of a 
new ground of defense, and the trial court was fully sup- 
ported in sustaining the motion to strike such defense 
from the answer because not pleaded in the court below. 
The question then arises, with the sev enth paragraph 
stricken from the answer, is any defense stated in view of 
the admissions of the answer. Now, by the admissions of 
the answer it is conceded that prima facie plaintiff has a 
just cause of action against the defendant for the amount 
claimed in his petition. In. other words, that he has a 
liquidated existing claim for $843, just as much so as 
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though he held defendant’s note of hand for such an 
amount. Now, supposing for the purpose of the argument 
that plaintiff had sued defendant on defendant’s note of 
hand for $843, and defendant had answered, admitting the 
execution, delivery and considcration of the note, and that 
it was past due and unpaid, could he then couple with 
these admissions an allegation that there had been an 
account stated between plaintiff and defendant on which 
half that amount had been agreed upon, and would such 
a plea be consistent with the specific adinissions of the 
answer? Would it not be necessary, to make such de- 
fense consistent with the admissions, that some fact should 
be stated which would show a possible dispute about some 
item in the account alleged to have been stated? Counsel 
for plaintiff in error seek to meet this suggestion by say- 
ing that the by-laws of defendant company are incorpo- 
rated in the benefit certificate, and that the application, 
by-laws and certificate together constitute the contract; 
and that there might be some by-law, or some stipulation 
in the application for membership, that would modify and 
reduce the amount for which defendant appears to be 
liable on the face of the policy or certificate. The re 
sponse to this is that, if such a thing exists, it should have 
been pleaded for the purpose of making the attempted de- 
fense of accord and satisfaction harmonious with the ad- 
missions contained in the answer. But as no such fact 
was pleaded, we think no defense was stated, and that 
under the admissions of the answer the court was fully 
justified in rendering judgment on the pleadings; and we 
therefore recommend that the judgment of the district 
court be affirmed. “ 


AMES and LeTTon, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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JAMES C. GRAHAM ET AL. V. MARIE HIESEL. 


Fimep Marcu 23, 1905. No. 18,755. 


1. Review. Action of the trial court in excluding evidence examined, 
and approved. 


2, Evidence examined, and held sufficient to sustain the judgment of 
the trial court. 


Error to the district court for Sarpy county: ABRA- 
HAM L, SUTTON, JUDGE. Affirmed. 


H. Z. Wedgwood, for plaintiffs in error. 
A. E. Langdon, contra. 


OLDHAM, C. 


This is an action of forcible entry and detainer to re- 
cover possession of a house and lot in the village of Papil- 
lion, originally instituted before a justice of the peace of 
Sarpy county, and in which plaintiff recovered a judgment 
for possession of the property. On an appeal from this 
judgment to the district court for Sarpy county the cause 
-was tried to a jury, a verdict was rendered for plaintiff, 
there was a judgment on the verdict, and to reverse this 
judgment defendants bring error to this court. 

The only controversy is as to the nature and duration 
of defendants’ tenancy. The evidence shows that defend- 
ants purchased a small stock of harness from the husband 
of the owner of the premises; that after such purchase they © 
entered into possession of the building and occupied the 
same as a residence and place of business; that when they 
first entered both parties occupied jointly for a short time, 
when the owner of the building removed to Hooper, Ne- 
braska, leaving defendants in possession; that there was 
talk of a rent and an agreement to pay a stipulated sum 
per mouse has the use of the building; no contract as to 
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the length of time the building was to be occupied was 
mentioned; that afterwards defendant Graham entered 
into a pretended contract with the husband of the owner 
of the building for the leasing of the building for-ten years 
for rent not to exceed $7 a month, and with a further con- 
dition that defendants would not prosecute plaintiff’s 
husband on a charge of burglary. This pretended agree- 
ment was signed by the husband of the owner of the build- 
ing, and not by the owner, and when offered in evidence 
was properly excluded by the district court as being void, 
both under the statute of frauds and as against good 
morals. The further evidence shows that, after the own- 
ers of the building had removed, the rent was collected by 
their agent, who agreed with the defendants as to the time 
at which the rent should be paid, and which, at their sug- 
gestion, was made to run from month to month, and to fall 
due on the 4th of each month. Rent was collected in this 
manner for several years, when the building was sold to 
the present owner, who is plaintiff in this action. After 
plaintiff’s purchase of the premises, defendants remained 
in possession several months, paying the rent from month 
to month, when notice of nore than 30 days was served 
on them for the purpose of terminating the tenancy. On 
expiration of this notice the statutory notice of three days 
was served, and thereafter the action in forcible entry was 
instituted. 

The lower court gave numerous instructions, most of 
which were unnecessary, but none of which submitted any 
question which was prejudicial to the rights of the de- 
fendants. An examination of the testimony shows that no 
other judgment than that rendered by the district court 
could have been sustained under the evidence, and for 
this reason it is unnecessary to further review the in- 
structions. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and LETTON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


COMMERCIAL NATIONAL BANK OF OMAHA, APPELLEE, V. 
JOHN GRANT, APPELLANT. 


Fivtep Aprit 5, 1905. No. 13,406. 


Pledge: Forectosure: Dericrency JupGMEenT. In an action to fore 
close the lien of a pledge, the district court has jurisdiction to 
render judgment for a deficiency remaining after the pledged 
property has been exhausted. 


APPEAL from the district court for Douglas county: 
LEE 8. ESTELLE, JUDGE. Affirmed. 


Hall & M cCulloch, for appellant. 
W. W. Morsman, contra. 


SEDGWICK, J. 


The defendant John Grant gave his promissory notes to 
the plaintiff, and as collateral to secure the payment 
thereof pledged to the plaintiff shares of the capital stock 
of the Grant Paving Company. This action was brought 
in the district court for Douglas county to foreclose the 
lien of the pledge. For this purpose the petition contained 
the usual allegations and prayer, and also contained the 
prayer that the plaintiff should have permission to apply 
for judgment for any deficiency which might remain after 
the sale of the stock. There was a decree of foreclosure 
and the stock pledged was sold thereunder. Objections 
were filed to the confirmation of the sale and to the enter- 
ing of a deficiency judgment. These objections were over- 
ruled and the sale confirmed, and a judgment entered 
against the defendant for the deficiency. From this decree 
the defendant appeals. 
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1. Some technical’ objections were interposed to the 
regularity of the sale of the pledged stock, but these ob- 
jections were practically abandoned at the argument, and 
do not seem to be substantial nor to require further dis- 
cussion. : 

2. The main question which the defendant, who is ap- 
pellant here, presents to this court is as to the power of 
the court to enter a deficiency judgment in au action to 
foreclose a pledge. We have no doubt that the judgment 
of the district court is correct in this regard. It is insisted 
by the defendant that, when an action to foreclose a pledge 
has proceeded so far as to confirm the sale which has been 
ordered and apply the proceeds thereof upon the indebted- 
ness, the plaintiff may commence an action in the same 
court to recover the deficiency, but he cannot file a plead- 
ing in the same action and ask for that deficiency. This 
may be in harmony with the old practice alluded to in the 
Michigan case which seems to be relied upon (Johnson v. 
Shepard, 35 Mich. 115), but it is not in harmony with our 
code. We have but one district court, and but one form 
of action, and may join as many causes of action as we 
may have whether they be legal or equitable or both. Why 
should a plaintiff be compelled to have two actions instead 
of one when the whole matter can be disposed of in one 
action? The answer made in the argument is that the 
causes of action which may be united in the same suit 
must be existing and not merely prospective causes of ac- 
tion. It seems to be supposed that Weinland v. Cochran, 
9 Neb. 482, in which such language is used, disposes of this 
case. In that case it was sought to unite a cause of action 
to set aside a fraudulent conveyance and subject the land 
to the lien of the judgment, when judgment should be 
obtained, with a cause of action upon an indebtedness to 
obtain the judgment, and it was said that no right of ac- 
tion to set aside the fraudulent conveyance existed until 
the judgment had been obtained. There, the cause of ac- - 
tion to set aside the conveyance was based upon the judg- 
ment. Here, the cause of action is based upon the prom- 
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issory notes, which existed when this action was begun. 
The plaintiff in this case might have begun his action upon 
the note at the time he began his action to foreclose, or he 
might begin his action to foreclose, or he might bring both 
actions together, under our code. The appellant virtually 
concedes this when he says that probably the plaintiff 
might have brought his action upon the notes and in the 
same action have asked that the securities be sold and 
applied upon the judgment; that is, he may set up both 
matters in his petition, provided he sets out the right one 
first, but he cannot invert the order. It may be conceded 
that the chancery courts of an early day had no jurisdic- 
tion of common law actions. The chancery courts and 
common law courts being then entirely distinct tribunals, 
questions frequently arose as to the jurisdiction and pre- 
rogatives of the respective courts. An action brought in 
the wrong court must fail because of a want of jurisdic- 
tion to entertain it. At a later day and while the dis- 
tinction between courts of law and courts of equity was 
maintained, the practice obtained in some of the states, 
where both courts were presided over by the same judge, 
of transferring causes from the equity side to the law side 
_ of the court, or vice versa. Under such practice questions 
might arise in regard to jurisdiction of causes of action 
which cannot arise under a practice giving the same court 
general chancery and common law jurisdiction. In such 
a court there can be no question of jurisdiction, and, under 
section 87 of our code, there can be no question of the 
proper practice and procedure. 

It was admitted upon the argument that there is no 
distinction between actions of foreclosure of pledges and 
those of foreclosure of chattel mortgages in this regard. 
That it is the proper practice to enter deficiency judgments 
in such cases is indicated or assumed, if not declared, and 
so far as we have observed has never been denied, in 
Jurisdictions under code practice similar to ours. 7 Cyc. 
102, and notes. 

In an action to foreclose a chattel mortgage, the su- 
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preme court of Oregon held that a personal judgment 
could not be rendered against one who had purchased the 
property from the mortgagor, without showing that such 
purchaser had sold or disposed of the property, or that it 
could not be produced or delivered so as to satisfy the 
indebtedness. The reason for this is that the purchaser 
was not originally liable for the indebtedness and would 
not make himself so by simply purchasing the property. 
The court, however, said: 

“I think it might properly be decreed, where the evi- 
dence showed that the party in such case had disposed of 
the property, that he be required to pay its value, or a 
sufficient part thereof to make up any deficiency that 
might be found after applying the proceeds of the sale of 
the remaining property to the payment of the debt.” Com- 
mercial Nat. Bank v. Davidson, 18 Ore. 57, 22 Pac. 517. 

The supreme court of Illinois in Wylder v. Crane, 53 Til. 
490, which was an action to foreclose a chattel mortgage, 
said: 

“It is urged that the court below should have rendered 
a decree against Crane (the mortgagor) for the balance of 
the debt due to plaintiff in error. If, after failing to es- 
tablish a right to equitable relief against the property, he | 
was entitled to such a decree, having, as he had, a com- 
plete remedy at law, he should have asked for the decree. 
Such relief was not prayed for in the bill, and to have re- 
ceived it he should have asked for it under the prayer. If 
entitled to receive it, and he had asked for it, the court 
below would have granted it.” 

And the supreme court of South Carolina held, in an 
action to foreclose a mortgage on property which is in the 
possession of the defendant, who holds both a senior and 
junior mortgage on the same property, and who is not 
personally indebted to the plaintiff, it is error to give a 
personal judgment against such defendant. The ground 
for this decision is plainly stated in the opinion: 

“As far as we can see, the defendant was not person- 
ally indebted to plaintiff, either by contract, or in any 
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other way.” Edwards v. Dorgan, 30 8. Car. 177, 8 8. E. 
858. 

It is said by the supreme court of Washington in Weir 
vo. Rathbun, 12 Wash. 84, 40 Pac. 625, that their statute, 
fairly construed, contemplates a decree for the foreclosure 
of a mortgage and, in a proper case, for a personal judg- 
ment in the same action. The opinion does not disclose 
the provisions of the statute alluded to. 

This court appears to be committed upon the principle 
involved. In Kloke v. Gardels, 52 Neb. 117, the plaintiffs 
alleged in their petition that they had sold real estate to 
the defendant and had given him a written contract of sale 
of the same, by which contract the defendant had agreed 
to pay a stated sum which was paid upon the delivery of 
the contract, and agreed to pay the remainder of the pur- 
chase price on a given day, and that possession of the land 
was agreed to be given to the defendant upon the payment 
of the purchase price; that the defendant had failed to 
pay the purchase price as agreed, and “there was a prayer 
that Gardels be required to perform his part of the agree- 
ment, or, in case of his refusal, the real estate might be 
sold and the proceeds of such sale applied to the payment 
of the amount the court should find due the plaintiffs, and 
in case of a deficiency, Gardels might be derreed liable 
therefor.’ A decree was entered by default that, “in case 
Gardels should fail to pay the sum found due by’ a day 
stated, his interest in such real estate should be appraised, 
advertised and sold by the sheriff of the county to make 
and raise the sum found due; and-if there was not realized 
from the proceeds of such sale a sufficient sum to pay the 
amount found due by the decree, Gardels should be liable 
to the plaintiffs for such deficiency.” Afterwards, in pur- 
suance of this decree, the defendant’s interest in the land 
was sold and the proceeds applied upon the amount found 
due the plaintiffs, and the plaintiffs then filed “a formal 
petition reciting the proceedings to foreclose the land con- 
tract, the decree rendered therein, the sale of the premises, 
and the application of the proceeds to the amount found 
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due by the decree, and the amount remaining due them 
after such application of the proceeds of sale, and prayed 
for judgment against Gardels for such deficiency.” The 
defendant answered the petition and the plaintiffs replied 
to the answer. In the opinion, after saying that the power 
to render a deficiency judgment was not derived from the 
statute, the court said: 

“But there is in this state but one form of action, 
namely, a civil action; and the differences between actions 
at law and actions in equity, so far as the form of such 
actions is concerned, are abolished by the code, and the 
district courts, both by statute and the constitution, are 
invested with general legal and equitable jurisdiction. 
The district court, then, was not without jurisdiction to 
render the deficiency judgment asked for in this case 
simply because the deficiency grew out of an executory 
contract for the sale of real estate which had been fore- 
closed as a mortgage. It may be that Kloke and others 
were under the necessity of filing a petition (of course in 
the same action) as in a suit at law for the recovery of the 
deficiency which they claim to be due them. It may be 
that Gardels should have been given an opportunity to 
answer as in other actions at law; that issues should have 
been framed and tried to a jury; and had all this been done 
certainly it would not be claimed that the district court 
was without jurisdiction to enter a judgment for the de- 
ficiency found by such jury. * * * How, then, can it be 
said that the district court was without jurisdiction of the 
subject matter of this proceeding for deficiency judgment? 
* * * We do not decide in this case whether a district 
court which has foreclosed an executory contract for the 
sale of real estate as a mortgage, and caused the premises 
to be sold and the proceeds applied toward the payment 
of the amount found due, may in that action and as a 
court of equity, without further pleadings, render a per- 
sonal judgment against the parties liable for the de- 
ficiency. But we do decide in this case that the district 
court had unquestioned jurisdiction to entertain the pro- 
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ceeding as instituted herein for the deficiency judgment 
and itself try the issues and render the judgment for de- 
ficiency without a jury, as neither party demanded one.” 

It appears from the latter part of this quotation from the 
opinion that the question left undetermined was whether 
the court could proceed to enter the deficiency judgment 
against the objection of the defendant without requiring 
an issue to be made up in the action and allowing the de 
fendant, if insisted upon, a jury trial thereon. That the 
court should proceed in the same action to dispose of the 
whole matter and render a judgment for the deficiency is 
clearly determined. 

What effect should be given to the action of our legisla- 
ture in enacting the provisions of section 847 of the code 
so far as relates to the entering of deficiency judgments 
in the foreclosure of real estate mortgages and afterwards 
repealing the same, it is not necessary to determine in this 
case. If it were an open question in this state as to the 
duty of a court of equity to enter a deficiency judgment 
in the foreclosure of real estate mortgages, in the present 
condition of our legislation the writer would be inclined 
to give careful consideration to the opinion of the supreme 
court of Wisconsin in Sauer v. Steinbauer, 14 Wis. 76. 
This question, however, is not involved in the case at bar. 

The judgment of the district court is 


AFFIRMED, 


GEORGE KEELER ET AL. V. STATE OF NEBRASKA. 
Finep Apri, 5, 1905. No. 13,870. 


1, Juror: CHALLENGING. If the voir dire examination of a juror con- 
sidered as a whole does not show incompetency, a challenge upon 
that ground is properly overruled, although during his examina- 
tion statements are made which, if unexplained, might be ground 
for challenge. 


2. Verdicts in criminal cases should be certain and import a definite 
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meaning free from ambiguity. If the meaning of the verdict in 
the light of the whole record is clear, beyond any reasonable 
doubt, it is sufficient. 


. Juror: CHALLENGING. It is not ground for challenge that a juror is 
more than sixty years of age. 


. Verdict: Sienine. If the record shows that T. Blankenbeckler was 
a member of the jury, and the verdict is signed “T. P. Blanken- 
beckler, Foreman,” it will be presumed that the person so signing 
was the same person designated as T. Blankenbeckler in im- 
paneling the jury. 


[ 


han. 


a 


. Instruction: REASONABLE Doust. The instruction attempting to 
define a reasonable doubt in Spies v. People, 122 Ill. 1, has been 
frequently disapproved by this court; but when it is carefully 
guarded, and it appears from the whole record that the jury have 
not been misled thereby, the giving of this instruction will not 
require a reversal. 


a 
? 


Review. It is not error to refuse a requested instruction 
if the same matters are substantially covered by instructions 
given. 


«1 


. Venue: Evipence. If it appears from the whole evidence, beyond 
a reasonable doubt, that the crime charged was committed in the 
county of the trial, the venue is sufficiently proved. 


oo 


. Burglary: Evidence. In a prosecution for burglary, the charge 
that it was committed in the night season is to be proved like 
any other fact. If the whole evidence shows that fact beyond a 
reasonable doubt it is sufficient. 


ad 


. In a criminal case it must be proved beyond 
a@ reasonable doubt that the defendant committed the crime 
charged. If the fact that the crime charged was committed is 
proved beyond all doubt, it is still not sufficient to prove that the 
defendant had opportunity to commit it, and may have been the 
guilty party, but, if the evidence excludes all reasonable doubt, 
it is sufficient. 


10. Sentence. It is in the discretion of the trial court, upon a vedict 
of guilty, to prescribe the punishment within the limits fixed by 
the statute. This court will not ordinarily interfere with that 
discretion unless it is manifest from the evidence that the pun- 
ishment inflicted is excessive. When two or more defendants 
are tried together for the same offense, and different penalties are 
inflicted, and it appears from the evidence that the defendant 
receiving the least punishment is at least equally guilty, it may 
become necessary for this court to determine from the evidence, 
as an original question, whether the punishment of the defend- 
ants or some of them should be reduced. 


Error to the district court for Burt county: ALEX- 
ANDER ©. TROUP, JUDGE. Judgment modified. 
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John M. Macfarland and H. Wade Gillis, for plaintiffs 
in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


SEDGWICK, J. 


In this case the plaintiffs in error seek to reverse a 
judgment of the district court for Burt county by which 
they were adjudged guilty of burglary and sentenced to a 
term of years in the penitentiary. 

1. Exceptions were taken to the competency of several 
of the jurors as disclosed upon their voir dire examina- 
tion. Four jurors are especially mentioned in the briefs, 
and special attention is called to the competency of the 
juror Benson. This juror was a foreigner by birth, but 
had resided in this county thirty-five years. He was a 
farmer and appears from his examination to be possessed 
of ordinary intelligence and information. The attorney 
for defendants examined him, and that part of his exami- 
nation which is relied upon to show his incompetency is as 
follows: . 

Q. You understand that the presumption of the inno- 
cence of a defendant is a matter of evidence that follows 
him through all the case? 

A. Yes, sir. 

Q. If you have a reasonable doubt as to the evidence, do 
you think your mind is in such a condition that you can 
freely give these defendants the benefit of that doubt? 

A. I have no idea either one way or the other. 

Q. This is the question I ask you, if after hearing the 
evidence in the case and the law, then you have a reason- 
able doubt, do you feel, if the court tells you to do so, 
that you could freely give the defendants the benefit of 
that doubt? (Not answered.) 

Defendants’ Attorney: Now, after you hear all the 
evidence and law in the case, and you have a reasonable 
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doubt as to the guilt of the defendants, de vou feel that 
your mind is in such a condition you can freely give these 
defendants the benefit of that doubt? 

Defendants’ Attorney: Do you understand the ques- 
tion? 

A. Yes, I understand it pretty well. I could not under- 
stand what you were driving at. 

Q. The law says I shall ask you the question if after 
you hear the evidence of the witnesses and the instructions 
of the court there remains a reasonable doubt as to the 
guilt of the defendants, do you feel you could give them 
the benefit of that doubt freely? 

A. No, sir. 

Q. They would have to prove themselves innocent, would . 
they? 

A. Yes, sir. 

The juror was thereupon challenged “for cause.’ The 
court then questioned the juror and was answered, as fol- 
lows: 

The Court: Do you understand that it devolves upon 
the state to prove the defendants guilty and they need not 
open their mouths at all as to their guilt or innocence? 

A. I don’t understand that really, ask that again? 

Q. You understand the law to be that it devolves upon 
the state of Nebraska to prove these defendants guilty and 
they need not open their mouths at all as to their guilt or 
innocence, do you understand that? 

A. I do. 

Q. That being so, and there should be a reasonable doubt 
as to the defendants’ guilt, the law is that the defendants 
should have the benefit of that doubt; now the question is, 
that being the law, can you freely and willingly give to the 
defendants the benefit of that doubt? 

A. Yes, I understand what it is now. 

Defendants’ Attorney: With that understanding you 
think you can try the case on the evidence of the witnesses 
and the law as given you by the court? ° 

A. Yes, sir. * 
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The juror then stated that he was sixty-five years old, 
and was challenged by defendant upon that ground. The 
former challenge as to his competency was not renewed. 
This would be sufficient ground for the conclusion that the’ 
former challenge was waived, and that the ruling thereon 
could not now be cause for reversal. But, as stated in 
the brief, the answers of this juror furnish a fair illus- 
tration of the general ground for challenge of jurors upon 
which the defendants rely. It is said in the brief that the 
juror “states that he understands that it is the law of the 
state that the defendant should prove himself innocent, 
does not say that he would give them a fair and impartial 
trial, nor that he would give them the benefit of the doubt.” 
This is not a natural construction of the juror’s answers. 
His answers taken together show that he did not under- 
stand the technical meaning of some of the language used 
by the court and counsel in framing their questions. But 
they do not show that he had any incorrect ideas of his 
duty as a juror. Objections to the competency of other 
jurors are mostly similar in character. No sufficient 
grounds for these objections are pointed out in the brief. 

2. The jury returned a verdict as follows: 


“VERDICT OF JURY. 
“THE STATE OF NEBRASKA, \ 
SS. 
Burt County, 
“Adjourned February Term, A. D. 1904, to wit:....190.. 
“THE STATE OF NEBRASKA, 
Plaintiff, 
v. 
GEORGE KEELER, THOMAS GRAY 
alias THOMAS ROGERS, AND 
SAMUEL T. BRADLEY alias 
SAMUEL T. BULLS, | 
Defendants. 
“We, the jury in this case, being duly impaneled and 
sworn to try said case, do find the said defendants George 
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Keeler, Thomas Gray alias Samuel T. Bradley alias 
Samuel T. Bullis, and each of them guilty of burglary in 
manner and form as charged in the information. 

“Tt, P, BLANKENBECKLER, Foreman.” 


It will be noticed that the name “Thomas Rogers” is 
omitted after the word “alias” in connection with the 
name of the defendant Thomas Gray. That is, in the 
verdict the name is “Thomas Gray alias” instead of 
“Thomas Gray alias Thomas Rogers” as he is named in 
the information. It is insisted that this verdict is invalid 
at least as to two of the defendants because they are not 
named therein with sufficient certainty. The views that 
obtain in the different states are not entirely harmonious 
as to what irregularity in this regard will vitiate the ver- 
dict. In Texas a verdict that the defendant is “guilty in 
the fist degree” is not a good verdict (Wooldridge v. State, 
13 Tex. App. 443, 44 Am. Rep. 708), nor one which finds 
the defendant “guity” (Harwell v. State, 22 Tex. App. 
251, 2S. W. 606) ; but in Florida a verdict which finds the 
defendant “guily” is good. Higginbotham v. State, 42 
Fla. 578, 29 So. 410, 89 Am. St. Rep. 237. Many other 
peculiar holdings may be found in the reports, but we are 
satisfied with the rule of the Florida court. It was, in the 
case referred to, quoted from a former decision of that 
court as follows: 

“Verdicts in criminal cases should be certain and im- 
port a definite meaning, free from ambiguity. Any words 
which convey, beyond reasonable doubt, the meaning and 
intention of the jury are sufficient, and all fair intend- 
ments will be made to support the verdict. If the inten- 
tion is clearly manifested, bad spelling or faulty grammar 
will not vitiate the verdict.” 

Williams v, State, 6 Neb. 334, is not inconsistent with 
this rule. In that case the jury found no one guilty and 
of course the verdict was insufficient. Under the liberal 
rule above stated it is doubtful whether this verdict could 
be upheld as against all of these defendants, if the descrip-~ 
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tion of the parties found guilty by the jury was not made 
more definite and certain by reference to other parts of 
the record. To determine the meaning of the verdict all 
the parts of the record must be taken into consideration; 
the indictment and instructions, and in some instances, as 
in this case, the polling of the jury may be considered. If 
upon the whole record, so construed, it is clear beyond any 
reasonable doubt that the jury found the defendant or de- 
fendants, who were being tried, guilty of the charge con- 
tained in the indictment, the verdict is sufficiently definite. 
The court in its instructions gave the jury five different 
forms of verdicts which might be used by the jury from 
whieh to select the one which conformed with their find- 
ing. Among these forms was the following: “We, the 
jury, duly impaneled and sworn to try the issues joined 
in the above entitled cause, do find the said defendants 
George Keeler, Thomas Gray alias Thomas Rogers, and 
Samuel T. Bradley alias Samucl T. Bullis, and each of 
them, guilty of burglary in manner and form as charged 
in the information.” When this verdict was received, the 
jury were polled. This appears from the record as fol- 
lows: “Thereupon, on request of defendants, the jury 
were polled, and each of the jurors, being separately 
asked, ‘Was and is this still your verdict as to the defend- 
and George Keeler,’ answered, ‘yes,’ and, being further 
Separately asked, ‘Was and is this your verdict as to the 
defendant Thomas Gray alias Thomas Rogers,’ answered 
‘yes,’ and, being further separately asked, ‘Was and is this 
still your verdict as to the defendant Samuel T. Bradley 
alias Samuel T. Bullis,’ answered, ‘yes.’ ” These defend- 
ants were all named correctly as defendants in the title of 
' the case as stated upon the verdict, and each of the jurors, 
when the jury was polled, answered that the verdict ren- 
dered was intended by him to be his verdict as to each one 
of the defendants correctly named, and as named in the 
information. No reasonable person could dombt who were 
the parties found guilty by the jury, and the verdict must 
be held to be sufficient. 
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3. The challenge on the ground that the juror is over 
sixty years of age is of course not well taken. Sec. 657 of 
the code. The provision there is, that the juror must be 
over twenty-one years of age, and that he shall not be 
compelled to sit if he is over sixty years of age. The stat- 
ute in regard to the qualifications of jurors in counties 
having 60,000 inhabitants can, of course, have no applica- 
tion in this case, even if it should be construed as defend- 
ants contend. 

4. The verdict is signed “IT. P. Blankenbeckler, Fore- 
man,” and the record of the impaneling of the jury shows 
that one “T. Blankenbeckler” was one of the jurors. It 
is contended that this discrepancy in the names raises the 
presumption that T. P. Blankenbeckler, who signed as 
foreman, was not a member of the jury; but the initial let- ~ 
ter of one’s middle name is not of so much importance as 
to have this effect, and the contention is without merit. 

5. The defendants complain of instruction numbered ten 
given by the court upon its own motion. This is substan- 
tially the instruction given in the so-called Chicago Anar- 
chists’ case, attempting to define a reasonable doubt. It 
has recently been several times disapproved by this court. 
We consider it of doubtful propriety, and may, under some 
circumstances, become dangerous so as to require a re- 
versal. In this case, however, it is carefully guarded, and 
in the condition of this record we cannot say that the de- 
fendants have been prejudiced by this instruction. 

6. Nearly all of the instructions given were excepted to, 
and in the brief several are specified which it is claimed 
are erroneous. But we find no prejudicial error in these 
instructions. Many instructions were requested by de- 
fendants. Some of these appear to have been given by the 
court; others present matters that are fairly put before the 
jury in the instructions given. We do not find any error 
in refusing requested instructions. Questions upon the 
instructions are not mainly discussed in the brief. Upon 
the whole we think the instructions submit the case fairly 
to the jury. 
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7. The defendants object that the evidence was not suffi- 
cient to warrant their conviction. It is urged that the 
venue of the burglary is not sufficiently proved. It ap- 
pears that at the close of the evidence the state recalled as 
witness the cashier of the bank, who had already testified 
in the case, and he was asked the question: “Where is this 
—What county and state is this First National Bank of 
Lyons, Nebraska, located in?” And he answered: “Burt 
county, Nebraska.” If this was the only evidence in the 
record upon this point, the objection would be serious. 
Several witnesses, in describing the bank burglarized or 
in otherwise referring to it, spoke of it as being in Lyons, 
and other statements made by witnesses identify the loca- 
tion as in that town. Taking the whole evidence, there 
can be no reasonable doubt that the bank building in 
which the crime was committed was in Burt county. 

8. It is also contended that the evidence does not show 
that the burglary was committed in the night season. It 
was the 16th of November. The cashier left the building 
between five and six o’clock in the evening. He testifies 
that it was “hardly dark,” and again, on his cross exami- 
nation, he was asked: “It was still light?” and answered: 
“J would not say it was light, I had lit a lamp and left it. 
We always would leave a lamp burning. * * * I would 
not say how dark or how light it was.” A witness who 
was sleeping in a building not far from the bank testifies 
that during the night, he thought it was about two o’clock, 
he heard three several sounds of explosions in the direction 
of the bank. It appears that the burglary was discovered 
soon after daylight in the morning; that the team with 
which the burglars escaped was taken during the night, 
and was seen being driven rapidly from the scene of the 
burglary toward Hooper before daylight in the morning. 
From these and other circumstances disclosed in the 
record, the jury were clearly warranted in finding that the 
burglary was committed in the night time, beyond reason- 
able doubt. 

9. The principal reliance of defendants appears to be 

82 
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upon the insufficiency of the evidence to connect them with 
the burglary, so as to show beyond a reasonable doubt 
that they are the guilty parties. It was proved beyond 
question that the door of the bank building was broken 
open and the building was entered, and that the safe which 
contained about $1,400 in currency was broken open by 
the use of powerful explosives and the money contained 
therein was taken away. No one comes upon the witness 
stand and testifies as to having seen this done, and no one, 
of course, testifies as to having seen these defendants en- 
gaged in the act of committing this crime. Each one of 
these defendants was seen in the town of Lyons shortly 
before the commission of the crime. The defendant Keeler 
was known by several of the witnesses. He had been in 
Lyons upon former occasions. On those occasions he 
was dealing in horses and had a large number with him. 
The last time he was seen there in that occupation was a 
year or two before the robbery. During the few days im- 
mediately preceding the robbery he was seen there by sey- 
eral witnesses. He was not engaged in his former occupa- 
tion and apparently had no business to attend to. The 
other two defendants were strangers in Lyons. It does 
not appear that any resident there had ever seen either of 
them there before. Imuinediately before the robbery they 
were seen several times by different citizens on the street 
in the town of Lyons. One of them was, at the noon hour, 
when it was not supposed that any one was in the bank, 
observed looking into the window of the Farmers Bank in 
an unusual manner, described by the witness as “Indian 
fashion.” In the early morning after the robbery was com- 
mitted, a team and buggy was stolen from a stable not far 
from the bank. This team was driven toward Hooper, a 
small town in Dodge county, and situated on the line of 
the railroad. It was driven so rapidly as to attract the 
attention of several who had opportunity to see it. When 
within about three miles of Hooper, the buggy, which was 
a two-seated vehicle, was hidden in the field, and the horses 
turned loose. At about seven o’clock that morning these 
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three defendants and another person were seen walking 
toward Hooper from the vicinity of the hidden buggy. 
When they arrived in Hooper, two of them went into a 
saloon and there inquired when the train left for Omaha. 
They found that they had arrived in Hooper a few minutes 
before the departure of the train. These three defendants 
and their companion, who has not been found, took the 
train which went directly from Hooper to Omaha; and a 
witness who was also on the train, and who observed their 
conduct which he described as peculiar, testifies that they 
remained on the train until near a small station before 
reaching Omaha; that he did not see them leave the train, 
but knows that they were not on the train when the train 
arrived at the Union Depot in Omaha. Another witness 
testifies that two of these defendants came into his place 
of business in Omaha on the 2d day after the robbery and 
bought something to eat, and one of them offered him in 
payment a $20 gold piece, and afterwards took out of his 
pocket and exhibited a handful of gold, consisting of $20, 
$10 and $5 gold pieces. The money stolen from the bank 
was in gold pieces of these denominations. The defendants 
were afterwards arrested in Kansas City. It is shown 
that the team and buggy referred to was stolen by the 
parties who committed the burglary. Articles that were 
plainly identified as being in the bank the night before 
‘the robhery were found in the buggy when it was first 
discovered after the robbery. There was no evidence tend- 
ing to explain the presence of these defendants in Lyons 
immediately before the robbery, nor to show any legiti- 
mate business that these four men were engaged in to- 
gether that could account for their arrival at Hooper, as 
they did on the morning of the robbery. There is no evi- 
dence that in any way explains any of the foregoing cir- 
cumstances upon the theory that these defendants were not 
present at the robbery. The verdict of the jury is not so 
unsupported by the evidence as to require a reversal of the 
judgment. 

10. One of these defendants was sentenced to a term of 
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seven years and two to a term of ten years each in the peni- 
tentiary. It is urged that these sentences are too severe 
and should be reduced by this court. Ten years is the 
extreme limit of the statute. Criminal code, sec. 48. The 
term prescribed is “not more-than ten nor less than one 
year.” It is left to the discretion of the court, who sees 
the witnesses and hears the evidence, to fix the punish- 
ment within these limits. The extreme penalty will not 
be imposed except in extreme cases. But this court will 
not interfere with the discretion of the trial court unless 
it is manifest from the evidence that the penalty inflicted 
is excessive. We discover nothing in the evidence to indi- 
cate that. the defendant George Keeler, whose sentence was 
seven years, was less guilty than either of the other two 
defendants, whose sentences were for the term of ten years 
each. There is nothing in the record showing the age or 
experience of either of the other two defendants. But 
Keeler is shown to be a man of experience in business, and 
was undoubtedly aware of the enormity of the crime which 
he committed. Of course, if the penalty inflicted upon the 
other defendants was just, the fact that Keeler’s punish- 
ment was less than his crime called for would furnish no 
ground for reducing their punishment. If these defend- 
ants had all been sentenced to the saine term of imprison- 
ment, we would not have considered it to be our duty under 
the evidence in this case to interfere with the discretion 
of the trial court, the punishinent being within the stat- 
utory limit. But these sentences cannot all be justified 
from this evidence. We are called upon to say whether 
the term of imprisonment should be seven years ‘or ten 
years for each of these defendants, and in this we are not 
assisted by the findings of the trial court. Determining 
it then as an original question, upon this record we con- 
clude that the defendants Thomas Gray alias Thomas 
- Rogers and the defendant Samuel T. Bradley alias Samuel 
T. Bullis should be sentenced to a term of seven years each 
in the penitentiary. 

The judgment of the district court is therefore modified 
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so as to make the sentences of the defendants Thomas 
Gray alias Thomas Rogers and Samuel T. Bradley alias 
Samuel T. Bullis seven years each instead of ten years 
each in the penitentiary, and otherwise the judgment of 
the district court is affirmed. 

JUDGMENT ACCORDINGLY. 


LANCASTER COUNTY ET AL. V. JOHN W. MCDONALD. 
Fitep Aprit 5, 1905. No. 14,088. 


1. Commissioners’ Opinions. Opinions prepared by the commissioners 
of this court and published officially, are in all respects to be 
regarded as the opinions of the court. It is immaterial whether 
a commissioner or one of the judges formulates the opinion of 
the court. 


2. Dicta.- The determination of a matter which is involved in the 
‘litigation and discussed at the bar is not to be regarded as mere 
dictum, even though it is only indirectly involved in the decision 
of the question upon which the case turns. 


3. Taxation: AsSessMENT. The word credits as used in section 28, 
article I, chapter 77, Compiled Statutes, 1903, means net credits. 
The indebtedness of the taxpayer may be deducted from gross 
credits to find the true value of credits for assessment. 


4, : . The statute distinguishes between items of prop- 
erty to be scheduled for taxation. The other items named in 
the schedule are not to be considered as credits so as to allow 
indebtedness to be deducted therefrom. Notes and mortgages 
which represent moneys loaned or invested are not subject to 
such deduction. 


Error to the district court for Lancaster county: Ep- 
WARD P. HOLMES, JupGE. Reversed. 


James L. Caldwell, F, M. Tyrrell and Charles #. Matson, 
for plaintiffs in error. 


8. L. Geisthardt, contra, 
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SEDGWICK, J. 


The principal question in this case involves the construc- 
of the word “credits,” as used in the revenue law (ch. 
77, Compiled Statutes, 1903; Ann. St. 10400-10896). In 
listing his personal property for assessment in 1904, the 
defendant in error included an item designated by him as 
“bills receivable,’ amounting to $13,541.82, and an item of 
$32,904.85, represented by notes and real estate mortgages. 
He claimed the right to offset and deduct from these items 
debts owing by him. The assessor refused to allow this 
claim. Objections to this assessment were duly filed with 
the county board of equalization and were overruled, the 
board refusing to allow the indebtedness to be deducted 
from these items. Upon appeal to the district court this 
action of the board of equalization was reversed, and these 
proceedings bring this decision of the district court here 

‘for review. In State v. Fleming, 70 Neb. 528, 529, this 
court said: 

“In making a return of his taxable property under the 
provisions of chapter 73 of the laws of 1903 the taxpayer 
may deduct from the credits due him all just debts by him 
owing at the time of such return.” 

1. In the first attack upon this proposition, it is con- 
tended that as this language is used in the syllabus pre- 
pared by one of the commissioners, and is fortified by 
reasons given in his opinion only, it is not entitled to the 
same consideration as are decisions of the court. There 
were two opinions in that case; one by the chief justice and 
the other by Mr. Commissioner DUFFI5, and it is suggested 
that there is language_in the opinion of the court itself 
which indicates that the opinion of the commissioner did 
not in all respects have the sanction of the court. The 
opinions prepared by the commissioners and published offi- 
cially are in all respects to be regarded as the opinions of 
the court. Both opinions expressed the judgment of the 
court, and it is immaterial whether a commissioner or one 
of the judges formulated the opinion of the court. 
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2. It is next urged that the matter determined in the 
paragraph of the syllabus above quoted was not necessary 
to a determination of the case and is therefore to be re- 
garded as dictum only. - It appears from the opinion that 
it was contended in that case that the whole of the revenue 
act of 19083 was invalid because many of its provisions, 
which it was contended were of such importance that they 
should be regarded as inducements to the act, were in con- 
flict with the constitution; and in that connection it was 
contended that the meaning of the act is that the gross 
credits of the taxpayer should be assessed for taxation, 
and that no reductions should be made on account of his 
indebtedness. This it was urged was so great an injustice 
as to be impossible of execution. It was in answer to this 
argument that the opinion undertook to show that by the 
term “credits,” as used in the statute, was meant net 
credits; and probably in this view the discussion was justi- 
fied and the conclusion reached not entirely dictum. 

3. It is insisted that the conclusion upon this point an- 
nounced in the opinion referred to is unsound; that it does 
not announce a proper construction of the statute, and 
should therefore not be adhered to. The plaintiff in error 
contends for what is said to be a literal construction of 
the statute. The words, it is said, are to be given their 
plain and ordinary meaning, and that the statute pre- 
scribes that credits must be listed for taxation, and de- 
fines the word “credits” to include “every demand for 
money, labor or other valuable thing, whether due or to 
become due.” This construction of the statute was con- 
sidered in the opinion above referred to, and the result of 
such a construction was made plain by a quotation from 
Florer v. Sheridan, 137 Ind. 28, 36 N. E. 365, 23 L. R. A. 
278, as follows: 

“Consider for a moment its practical operation under 
such a construction. A has an account against B for 
$1,000, or a debt against him for a like amount, evidenced 
by a promissory note. B holds an account or promissory 
note, evidencing a bona fide indebtedness against A for the 
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same sum of money. Equity, except where one of the 
parties is insolvent, treats these claims as compensating 
each other. Neither owes nor could recover, in an action, 
against the other, and yet, if appellant’s theory is right, 
$2,000 must be placed upon the tax duplicate, because the 
holders never met and settled or surrendered their claims. 
In such case, each is a chose in action held by the party to 
whom it belongs, and must, under the contention of coun- 
sel, be returned to the assessor, and yet it is obvious that 
neither, as against the other, has a penny of credit, either 
in money or just value. If the owner is taxed upon such 
credit it is upon fiction. The tax duplicate in this way 
would be increased, but not from property of value in 
the state.” The court concluded: “Credits are, by the 
constitution, property, and as such are to be taxed. Their 
just value is to be ascertained by subtracting the bona 
fide indebtedness from the gross amount of the notes, ac- 
counts and other choses in action, and the balance is to 
be returned as belonging to the individual. Surely, the 
difference thus found is the precise amount and just value 
of the credits of the party in the legal and proper sense of 
the term. Section 1, article 10, of the constitution does 
not say the gross amount of all notes, accounts and other 
choses in action shall be taxed, and we cannot so construe 
it without perverting its language and obvious meaning.” 

It will not be contended that the proper construction of 
our statute would require that, in the case supposed in the 
above quotation, A and B would both be taxed upon tie 
$1,000 claim which each was supposed to have held against 
the other. It follows that the literal construction con- 
tended for cannot be given the statute, and we must look 
to the whole enactment of the legislature, and determine 
by a consideration and comparison of all its provisions 
what was intended by the legislature to be taxed in the 
provision requiring credits to be listed. 

The 5th section of the act defines the word “credit”: 
“The word ‘credit’ includes every demand for money, labor 
or other valuable thing, whether due or to become due.” 
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Section 3 defines property: “The word ‘property’ includes 
every kind of property, tangible or intangible, subject to 
ownership.” The statute as well as the constitution re 
quires that all property shall be taxed. The word “prop- 
erty” as above defined includes also credits, and these and 
other general definitions given by the statute are to be 
taken in connection with, and are controlled by, the mean- 
ing plainly intended to be given to these terms in special 
provisions which we are called upon to construe. Section . 
28 provides for the listing of property for assesment: “All 
his moneys, credits, bonds, or stocks, shares of stock of 
joint stock or other companies, when the capital stock of 
such company is not assessed in this state, moneys loaned 
or invested, annuities, franchises, royalties, and all other 
personal property.” Moneys loaned or invested and bonds 
and stocks are specified, but they are clearly forms of 
credit and there must be some reason for specifying them 
in this provision. If by the term “credits” in this schedule 
the legislature intended the thing defined as “credit” in 
section 5—“Ievery demand for money, labor or other valu- | 
able thing, whether due or to become due”’—and it was 
intended that gross crcdits should be taxed, it would cer- 
tainly have been wholly unnecessary to have included also 
“moneys loaned or invested.” If we consider that the leg- 
islature intended to classify credits, then the purpose of 
this provision in regard to the schedule becomes apparent. 
It is suggested in the opinion referred to that merchants 
might be largely indebted for the stock carried by them, 
and at the same time have credits due them from custom- 
ers for amounts approximately the value of their stock. 
Goods bought upon credit might also be sold upon credit, 
and the amount of such credit held by the merchants might 
largely exceed the moneyed capital of his business. It 
seems reasonable that the legislature should have intended 
to allow such credits and debts to offset each other, and at 
the same time to require that money which was loaned or 
invested as a speculation should be taxed without the right 
of deducting the general indebtedness of the taxpayer. 


458 NEBRASKA REPORTS. { Vou. 73 


Lancaster County v. McDonald. 


The constitution of 1851 of Ohio provided that “laws 
shall be passed taxing by a uniform rule all moneys, 
credits,” etc. This was a positive requirement that all 
credits should be taxed, and the supreme court of that state 
construed that language of the constitution to mean that 
debits could not be deducted from moneys and credits, and 
that a statute attempting to allow such deduction was 
therefore void. One of the judges dissented from this 
proposition and maintained that credits should be ascer- 
tained by deducting liabilities from claims and demands. 
Exchange Bank v. Hines, 3 Ohio St. 1. In Latimer, Col- 
burn & Lupton v. Morgan, 6 Ohio St. 279, that court ad- 
hered to its conclusion that “credits” in the constitution 
meant gross credits, and that liabilities could not be de 
ducted therefrom. Soon afterwards the legislature by 
statute declared that the term “credit” meant “the excess 
of the sum of all legal claims and demands * * * over 
and above the sum of the legal bone fide debts owing by 
such person.” It is said by that court in Hubbard v. 
Brush, 61 Ohio St. 252, 55 N. E. 829, that this legislative 
definition of the word “credit” has been acquiesced in for 
more than forty years, “and Hachange Bank v. Hines, in as 
far as it denied the right to deduct liabilities from claims 
and demands, has been ignored”; and, after stating that 
the deterniination of the case depended upon the meaning 
of the word “credits” as it appears in the constitution, and 
that the power to determine that meaning devolved upon 
the court and not upon the legislature, the court said: 
“The word ‘credits’ in the connection in which it is used 
in the constitution is not made at all clear by a resort to 
the lexicographers. It is apparent, however, that if the 
framers of the constitution had intended to specifically tax 
book accounts, promissory notes and the like, it would 
have only required the addition of a few words, not at all 
incompatible with the brevity required in such instru- 
ments, to manifest that intention. The ease with which it 
could have been done gives to the omission a signification 
entitled to some consideration, The administration of the 
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laws governing taxation has developed the difficulties, if 
not the impracticability, of permitting the subtraction of 
debts and liabilities of the owner of real estate and tangi- 
ble personal property from its value for taxation. Though 
even here there are those who contend that the deduction 
should be made. 

The difficulties, however, attending a deduction of 
liabilities from claims and demands have not proved for- 
midable, since thé practice was authorized by the legisla- 
ture, and the practice itself has received general appro- 
bation. For these considerations, not to specify others, 
we are of opinion that the legislative declaration is in 
accord with the constitution, and therefore hold that the 
corporation involved in this controversy rightfully, in 
listing its property for taxation, deducted its liabilities 
from its claims and demands.” 

In that case, and in many others, the word “credits” in 
statutes and constitutional provisions requiring “credits” 
to be taxed is held to mean net credits. We think the 
reasoning in State v. Fleming, supra, upon this point is 
sound, and is supported by the authorities there cited. 
The conclusion is that the legislature intended that moneys 
loaned or invested shall be taxed without deductions on 
account of indebtedness, and the “credits” that are to 
be taxed are the true credits. The taxable credits of an 
individual or business is the amount that can be realized 
upon an adjustment of accounts. To determine the real 
credits of a business, account must be taken of its liabili- 
ties. The statute names items that are ordinarily con- 
sidered as credits; that are not to be so considered for the 
purpose of ascertaining the taxable credits. All other 
items of property required to be listed are distinguished 
from credits for the purpose of taxation, and are to be 
listed at their true value without deductions for indebted- 
ness. ; 

4. Were the items in question credits within the mean- 
ing of section 28, or were they bonds or money loaned or 
invested and so not subject to reduction on account of. in- 
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debtedness?. In the district court the cause was deter- 
mined upon a demurrer to the petition. The holding was 
that this petition stated sufficient facts to entitle the ap- 
pellant there to have his assessment changed by deducting 
the amounts of his debts from the credits listed by him. 
The allegation of the petition is that these credits consist 
of notes and mortgages of the value of $56,385.05. There 
is a schedule of these notes and mortgages attached, but 
there is no allegation and nothing to show the origin and 
character of these notes and mortgages. If they rep- 
resented moneys loaned or invested, within the meaning 
of section 28, they are not credits within the meaning of 
that section, and being specifically named for taxation, 
they are not subject to reduction on account of general 
indebtedness. The allegation of the petition which, after 
stating the indebtedness to be deducted, is in these words: 
“So that the trne and actual value of the credits of all 
kinds belonging to the appellant and subject to taxation 
was nothing”’—is the statement of a conclusion only, and 
is not confessed by the demurrer, which admits only those 
matters of fact which are traversable and are well pleaded. 
The question whether a loan broker, who has both credits 
and debits arising from the ordinary transaction of his 
business, might offset such debits against the credits, to 
find the true value of his credits, is not raised by the peti- 
tion. The demurrer to the petition should have been sus- 
tained. The judginent of the district court is therefore 
reversed and the cause remanded for further proceedings. 


REVERSED. 


BARNES, J., dissenting. 


IT concur in the reversal of the judgment of the trial 
court, and in the rule announced in the prevailing opinion ; 
that for the purposes of taxation debts cannot be set off 
against notes and mortgages which represent moneys 
loaned or invested—but dissent from the conclusion an- 
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nounced therein that the taxpayer in making up his credits 
for taxation may deduct therefrom the amount of his in- 
debtedness, and that the word “credits” as used in our 
present revenue law means “net credits.” 

It appears that the defendant included in his schedule 
of personal property, which he delivered to the assessor of 
Lancaster county for the purpose of taxation for the year 
1904, as credits, unsecured bills receivable, amounting to 
$13,541.82, and notes secured by mortgages, amounting to 
$32,904.85. He also included therein a list of debts owing 
by him to certain individuals and corporations, amonnting 
to $70,700, and sought to have such indebtedness set off 
against his credits, so that he would entirely escape taxa- 
tion on those items. The county board of equalization 
refused to grant his request, and ordered that his credits 
be assessed and taxed at one-fifth of the value thereof as 
set forth in his schedule. He thereupon appealed from said 
order, and filed his petition in the district court setting 
forth the foregoing facts more fully and at large, to which 
petition the plaintiff filed a general demurrer. The court 
overruled the demurrer and rendered a judgment for the 
defendant, by which the order of the board of equalization 
was reversed, and defendant was allowed to set off his 
debts against the credits so listed by him for taxation. 

By the prosecution of this proceeding in error the plain- 
tiff presents for our decision the question, can a taxpayer, 
under our present revenue law, set off his debts against the 
credits which he is required to list for taxation, and only 
pay taxes on the excess of such credits, if any, over and 
above the amount of his indebtedness? The revenue act of 
1903 (sec. 12, art. 1, ch. 77, Comp. St., Ann. St. 10411) pro- 
vides: “All property in this state not expressly exempt 
therefrom, shall be subject to taxation, and shall be valued 
at its actual value which shall be entered opposite each 
item and shall be assessed at twenty per cent. of such 
actual value. Such assessed value shall be entered in a 
separate column opposite each item, and shall be taken 
and considered as the taxable value of such property, and 
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the value at which it shall be listed and upon which the 
levy shall be made. Actual value as used in this act shall 
mean its value in the market in the ordinary course of 
trade.” By section 28 it is provided: “Personal property 
shall be listed in the manner following: T'irst. Every 
person of full age and sound mind, being a resident of this 
state, shall list all of his moneys, credits, bonds, or stocks, 
shares of stock of joint stock or other companies, when 
the capital stock of such company is not assessed in this 
state, moneys loaned or invested, annuities, franchises, 
royalties, and all other personal property.” The section 
which in part is last above quoted is a literal copy of sec- 
tion 7 of the revenue law of 1879, which was in force at 
the time of the adoption of the present act. The former 
law, however, contained the following: “Sec. 27. In mak- 
ing up the amount of credits which any person is required 
to list for himself, or for any other person, company, or 
corporation, he shall be entitled to deduct from the gross 
amount of credits the amount of all bona fide debts owing 
by such person, company, or corporation, to any other 
person, company, or corporation, for a consideration re- 
ceived; but no acknowledgment of indebtedness not 
founded on actual consideration, believed when received 
to have been adequate, and no such acknowledgment made 
for the purpose of being so deducted, shall be considered a 
debt within the meaning of this section.” An examination 
of the present law discloses that the section last quoted is 
wholly omitted therefrom; neither does it contain any pro- 
visions of a similar nature. I therefore conclude that, by 
the adoption of the present law, the legislature intended 
that the taxpayer shall no longer be allowed to deduct his 
debts from the credits which he is required to list for the 
purpose of taxation. This thought is strengthened by the 
fact that it is a matter of common knowledge that, under 
the former law, much property in this state entirely 
escaped taxation, and its provisions were wholly inade 
quate to produce a proper and sufficient amount of revenue 
to pay the current expenses of the state and its various 
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municipal subdivisions. So it seems apparent that the 
provision for deducting debts from credits was purposely 
omitted from the present act. 

The prevailing opinion follows the rule announced by 
Commissioner DtFrrix in State v. Fleming, 70 Neb. 523, 
529, and construes the present revenue law to permit the 
taxpayer to deduct from the credits due him all just debts 
owing by him at the time of the assessment; and it is rea- 
sonable to believe that the district court took that view of 
the matter, and was governed by the opinion of the com- 
missioner, which was filed and published with the opinion 
written by Chief Justice SULLIVAN in that case. By an 
examination of the opinion of the chief justice it appears 
to have been expressly held by the court that the question 
here presented was not involved in that case. So the con- 
clusion of the commissioner that the word “credits” in the 
present revenue law should be held to mean “net credits” 
is mere obiter dictum, and in the present case should have 
been treated as such. Obiter dictwm is a mere observation 
by a judge on a legal question suggested by a case before 
him, but not arising in such a manner as to require decision 
by him. It is therefore not binding as a precedent on the 
other judges or the court, although it may be entitled to 
more or less respect; and, while I have great respect for 

’ the learning and ability of the commissioner, yet it would 
seem that his conclusions, as expressed in his opinion, are 
not based on sound premises. The question involved in 
that case was whether the conditions imposed by the pres- 
sent revenue act on foreign corporations seeking the priv- 
ilege of doing business in this state were valid. It was 
sought by counsel to obtain a construction of the law rela- 
tive to the question now involved in this controversy, but 
the chief justice said: 

“This court cannot attempt, prior to an actual contro- 
versy arising, to direct the officers charged with the en- 
forcemcnt of a law relating to their duty in putting it in 
operation.” 

Notwithstanding this statement it was said in the opin- 
ion of the commissioner: 
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“In making a return of his taxable property under the 
provisions of chapter 73 of the laws of 1903 the taxpayer 
may deduct from the credits due him all just debts by him 
owing at the time of such return.” 

And it seems clear that such statement was obiter. It 
appears that State v. Fleming and the prevailing opinion 
are based on Florer v. Sheridan, 137 Ind. 28, 36 N. FE. 
365; 23 L. R. A. 278; Latimer v. Morgan, 6 Ohio St. 279, 
and Hubbard v. Brush, 61 Ohio St. 252, 55 N. BE. 829. 
In Florer v. Sheridan the only question involved was 
whether a statute of the state of Indiana, by which it was 
provided that the taxpayer might deduct his indebtedness 
from his credits and return the excess of credits, if any, 
for taxation, was constitutional. It is not authority in 
this case for the reason that the Indiana statute expressly 
provided for the deduction of debts from credits, while our 
present revenue law contains no such provision. 

Coming now to the considcration of the Ohio cases cited 
to support the opinion of the majority, I find that the ques- 
tion of the taxation of credits was first brought to that 
court in Hechange Bank rv. Hines. 3 Ohio St. 1. It was 
insisted by the bank that it had the right, under section 10 
of the tax law of that state, adopted April 18, 1852, to 
deduct its liabilities from its credits which it was re- 
quired to list for taxation. The court held that the pro-- 
vision of the statute which authorized such deduction was 
repugnant to the section of the existing constitution, 
which provided: “Laws shall be passed, taxing, by @ uni- 
form rule, all moneys, credits, investments in boils, stocks, 
joint stock companies, or otherwise; and also all real and 
personal property according to its true value in money.” 
In passing on the question the court said, among other 
things: 

“Tn legal parlance, and in the sense in which the term is 
‘used in the constitution, credits are cheses in action— 
things incorporeal, consisting in the right of one person to 
demand and recover from another a sum of money or other 
things in possession. The value of a credit grows out of 
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the right to have and receive property in possession, either 
by a sale and transfer of the claim to another person in 
exchange for money or other things, or by requiring or 
enforcing payment from the debtor. Credits, therefore, 
although fictitious, nevertheless constitute property—sub- 
stantial, convertible, and productive property. Money is 
invested in credits for profit, and credits are given in ex- 
change on the sale of property of all kinds, real and per- 
sonal. If A holds a credit or obligation against B, it is 
not any the less valuable as property, because A may be © 
indebted to C.; and if A collect the amount of his claim 
against B, and apply the proceeds to the payment of his 
indebtedness to C, it amounts to the same thing, and is 
fully as valuable to him, as if he had sold a tract of his 
land, and made the same application of the proceeds of 
the sale. If a person. hold good obligations against sundry 
persons, of the aggregate value of ten thousand dollars, 
and be indebted to sundry other persons to the amount of 
ten thousand dollars, the fact of such indebtedness can 
neither lessen the amount nor the value of his obligations 
against others. The indebtedness being to persons, other 
than those whose obligations he holds, could not be set off 
or otherwise lessen the value of his credits. A person’s 
indebtedness constitutes no charge upon the credits which 
he holds against others, any more than it does upon any 
of his other property, real or personal. The constitution 
requires all credits, as well as ‘all moneys, etc., to be 
taxed. And with deference to the opinion of others, I 
must confess myself wholly unable to comprehend the 
ground on which it has been claimed, that the taxable 
credits of a person consist simply of the excess, if any, of 
the aggregate amount of his choses in action over and 
above the gross amount of his liabilities.” 

The question next came before that court in the case of 
Latimer v. Morgan, supra, where the decision in the case 
of Hachange Bank v. Hines was followed and approved. 
Among other things, the court said? 

“We oy satisfied with the correctness of the de- 
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cision in the case of Exchange Bank v. Hines, and feel no 
disposition to disturb it.” 

In the year 1856, and after the decision of the foregoing 
cases, the legislature of Ohio passed an act which pro- 
vided, in substance: “That a foreign corporation doing 
business in that state, and required to list its credits for 
taxation, might deduct from its claims and demands, aris- 
ing out of the business transacted in that state, its bona 
fide debts arising from the same source.” It appears that 
the taxing boards had recognized the provisions of the act 
as valid for something like forty years, and when its valid- 
ity was challenged in Hubbard v. Brush, supra, the court 
sustained the statute, and made use of the language quoted 
in the prevailing opinion. So it would seem clear that the 
cases cited are not in point, and do not support the con- 
clusions announced by the majority. The fact is that in 
every case to which our attention has been directed by 
counsel, where the courts have allowed a deduction of 
debts from credits, the opinion was based either on an 
express statute authorizing such deduction, or some con- 
stitutional provision to that effect. The prevailing opin- 
ion cites no case to the contrary, and after considerable 
research I have been unable to find a case where the deduc- 
tion has been allowed, without express statutory or con- 
stitutional authority therefor. 

It is said in the prevailing opinion: “The taxable 
credits of an individual or business is the amount that can 
be realized upon the adjustment of accounts.” That the 
credits to be taxed are the true credits. The statute de- 
fines taxable credits as follows: “The word credit in- 
cludes every demand for money, labor, or other valuable 
thing, whether due or to become due.” This generic term 
or definition includes moneys loaned or invested, and the 
fact that such loans or investments are evidenced by 
promissory notes secured by mortgages renders them none 
the less credits. No reason exists why debts should not be 
set off against them as well as against what may be called 
ordinary credits. It must be remembered, however, that 
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the statute contains no provision for setting off debts 
against credits of any kind, whether they be loans or in- 
vestments, or those arising in the ordinary course of trade 
or business, secured or unsecured. Under the rule an- 
nounced by the majority, one has only to see to it that his 
credits do not take the form of loans or investments, set 
off his debts against such credits, and by that means pay 
no taxes at all on that form of his property, although such 
credits are just as valuable, and as sure to be paid in full 
as though they were for money loaned or invested, secured 
by real estate mortgages. Under this rule A, who holds a 
note for $1,000 taken in the ordinary course of trade 
against B, who is perfectly solvent, and who will pay it 
when due, as surely as though it were secured by a real 
estate mortgage, escapes taxation thereon, while his neigh- 
bor C, who holds a like note against D, which is for money 
loaned, and is secured in some manner, is compelled to 
pay taxes thereon. Again, if we are authorized to hold 
under the present revenue law that the taxpayer may de- 
duct his debts from his credits, which are defined to be 
property, there seems to be no good reason why we should 
hold that he cannot deduct his debts from the value of any 
kind of property which he owns. And it would be but just 
to hold that a taxpayer, who is the owner of real property 
in this state, say of the value of $5,000, upon which he has 
executed a mortgage for $4,000 to secure the payment of a 
part of the purchase price, should not be permitted to set 
off his debt of $4,000 against the value of his land, and pay 
taxes on only one-fifth of the remainder, $1,000. 

It is conceded in the prevailing opinion that the law in 
express terms makes no provision for the deduction of 
debts from credits; but it is stated, in substance, that the 
legislature in speaking of “credits” must have meant “net 
credits,” and that the only way to ascertain the amount 
of net credits of the taxpayer is to deduct the amount of 
his debts from the gross amount of his credits. By adopt- 
ing this course of reasoning we would interpolate and read 
the word “net” into the provisions of the act, and thus by 
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judicial decision amend the revenue law. This is what I 
protest against; this is what we shonld not do. It was 
well said by Judge Pinney in School Directors of Pelican 
v. School Directors of Rock Falls, 81 Wis. 428: 

“It is well settled that the courts have no right to ex- 
tend a statute upon their own notions of what is equitable, 
just, and wise to matters in respect to which the legisla- 
ture has given no expression. To do so is the office of legis- 
lation and not of interpretation or construction. Courts 
cannot imagine an intent, and extend the letter of the act 
to it.” 

“Where the words of a statute are plain, explicit and 
unequivocal, a court is not warranted in departing from 
their obvious meaning, although from considerations aris- 
ing outside of the language of the statute it may be con- 
vinced that the legislature intended to enact something 
different from what it did in fact enact.” Woodbury & 
Co. v. Berry, 18 Ohio St. 456. 

When the law is clear and explicit, and its provisions 
are susceptible of but one interpretation, its consequences, 
if evil, can only be avoided by a change of the law itself, to 
be effected by legislation, and not by judicial action. To 
interpolate the word “net” into the present revenue act, 
and thus make the law read “net credits,” would violate 
all well established canons of construction. Courts can- 
not correct supposed errors, omissions or defects in legis- 
lation. To do so is to usurp the powers and duties of the 
lawmaking body. Ogden v. Glidden, 9 Wis. 40. 

If it be contended that to tax credits without allowing 
any deduction on account of debts would work a hardship 
on the taxpayer, it may be stated that he is permitted to 
list his property, including credits, and in the first in- 
stance fix the value thereof. One listing his credits should 
fix the actual value of each item, not necessarily at its face 
value, but at such a sum as he is willing to declare under 
oath he can, with reasonable certainty, realize therefrom, 
either in money or other thing of value, and he will only 
be required to pay taxes on one-fifth of the value of his 
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credits so fixed by himself. This, of course, means that he 
shall fairly value them, so that neither the assessor nor 
the board of equalization will have occasion to increase 
such valuation. 

For the foregoing reasons, I am of opinion that under 
the revenue law of 19038, as it now stands, each taxpayer 
must list his credits for taxation, valued in the manner 
above suggested, and’ he cannot deduct the amount of his 
debts from such credits. If the law, thus’ enforced, works 
any injustice or oppression to the taxpayers of the state, 
relief should be sought in further legislation. 


FRANK BARKER V. STATE OF NEBRASKA. 
Firrep Apriu 5, 1905. No. 13,919. 


1. Information. The information in this case, which is a copy of the 
cone set out in the opinion in Willis v. State, 43 Neb. 102, charges 
the accused with the crime of murder in the first degree, and 
is sufficient to sustain a conviction of that offense. 


2. Instructions: Review. Objections to the instructions of the district 
court will not be regarded unless the record affirmatively shows 
that they were excepted to and called to the attention of that 
court by a motion for a new trial. Rule relaxed in cases of 
capital punishment. 


3. Evidence. The evidence in this case contained in the bill of ex- 
ceptions is amply sufficient to support the verdict. ‘ 


4. Juror: DisquaLiFIcaTIon. An opinion based solely on rumor and 
newspaper reports will not disqualify a juror, where it is shown 
that the opinion is merely hypothetical, and such as will not 
prevent his returning a fair and impartial verdict upon the 
evidence adduced on the trial, under the instructions of the court. 


6. Evidence: Book or Accounts. A charge against a deceased person 
in a so-called account book, offered in evidence to show that he 
was alive on the date corresponding to such charge, is not com- 
petent evidence unless it is first shown by whom the charge was 
made, the time when it was entered in the book, that the book 
itself is such a book of accounts as is admissible in evidence 


ry 
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under the statute, and that he personally procured the service 
charged for at the time the entry was made. 


6. Review. Assignments of error which involve questions (such as 
the right of the state to prosecute by information) that have 
been often determined by this court, and have by our repeated 
decisions been declared to be the settled law of this state, will 
not be further considered or discussed. 


Error to the district court for Webster county: Ep L. 
ADAMS, JUDGE. Affirmed. 


Hamer & Hamer, for plaintiff in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


BARNES, J. 


At the April, 1904, term of the district court for Webster 


‘county, Frank Barker was charged with the murder of his 


brother Daniel Barker and his sister-in-law Alice Barker. 
He was tried on the first count of the information, which 
charged him with killing his brother Daniei, and was 
found guilty of the crime of murder in the first degree, the 
jury fixing the death penalty; and from the judgment and 
sentence of the court he prosecutes error. 

1. His first contention is that the information does not. 
charge him with the crime of murder in the first degree, 
and is not sufficient to sustain a conviction of that offense. 
The length of the information is so great that we cannot 
copy it in full in this opinion. It is sufficient to say, how- 
ever, that it charged that the accused, “contriving and in- 
tending of his deliberate and premeditated malice one 
Daniel Barker feloniously to kill and murder, in and upon 
the said Daniel Barker, then and there being, did unlaw- 
fully, willfully, forcibly, purposely, and of deliberate and 
premeditated malice, make an assault.” Then follows a 
description of the pistol used by the accused, with a 
minute statement of the shooting; a description of the 
wound inflicted; a statement of its effect; the death of the 
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victim, and concludes: “So said E. U. Overman, county 
attorney as aforesaid, does say that the said Ifrank Barker, 
him the said Daniel Barker unlawfully, purposely, and of 
his deliberate and premeditated malice, did kill and mur- 
der, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the 
state of Nebraska.” In fact the information is identical in 
form and substance with the one quoted in Willis v. State, 
43 Neb. 102, and which was approved by this court by the 
following language: 

“The information charging the plaintiff in error with 
the crime of murder in the first degree and on which he 
was tried, set out in the opinion and in all things ap- 
proved.” 

So it appears that this contention is entirely without 
merit. 

2. It is next contended that the court erred in his in- 
structions to the jury, and such alleged errors are dis- 
cussed at length under ten different heads, or in that many 
subdivisions of the plaintiff’s brief. An examination of 
the record discloses that no objections were offered to the 
instructions and no exceptions were taken to any of them. 
In other words, it appears from the record that the ac- 
cused and his counsel apparently accepted them, at the 
time they were given, as a correct statement of the law. 
Again, none of the instructions was complained of in the 
motion for a new trial, and for these reasons we cannot 
consider the objections now for the first time urged against 
them. In Morgan v. State, 51 Neb. 672, which was a case 
of murder in the first degree, where the question of the 
death penalty was involved, the court said: 

“Objection to an instruction on the ground that it con- 
tains two or more distinct propositions will not be noticed 
when made for the first time in this court.” 

In the case of Lackey v. State, 56 Neb. 298, the court fur- 
ther said: 

“The correctness of the ruling of a district court in giv- 
ing or refusing instructions cannot be considered here 
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unless such ruling is first challenged in the district court 
by motion for a new trial.” 

The question was also presented in Ream v. State, 52 
Neb. 375, and the court said: 

“An instruction will not be reviewed unless the record 
affirmatively discloses that an exception was taken thereto 
in the trial court.” 

In Sullivan v. State, 58 Neb. 796, where the defendant 
was convicted of murder, it was held: 

“Objections to instructions not brought to the attention 
of the district court by a motion for a new trial cannot be 
successfully urged in this court.” 

We may say, however, that, although not required to 
discuss objections to instructions made at so late a stage 
of the case, still we conclude that in a capital case it is 
our duty to satisfy ourselves that the defendant’s life has 
not been put in jeopardy by a misstatement of the law to 
the jury, and with that end in view we have examined the 
instructions and find that they appear to be a correct state- 
ment of the law, as applied to the facts disclosed by the 
record. 

3. It is also claimed that the evidence does not support 
the verdict, and that the jury should have found the ac- 
cused guilty, if at all, of murder in the second degree, only. 
If the accused were the slayer of Daniel Barker, and the 
jury have found that he was, the record presents as strong 
and conclusive evidence that the killing was done with 
deliberate and premeditated malice as the human mind 
could well conceive. The evidence cannot be quoted in 
full in this opinion. The most we can do is to give a brief 
summary of its purport and effect. It appears that the 
accused had been keeping company with one. Lizzie Rinkle, 
with a design to speedy matrimony, for over a year and a 
half. On Friday evening, January 29, 1904, three days 
before the tragedy, he was at her house. At that time he 
urged her to marry him immediately. This she refused 
to do until after March 2, following. He told her at this 
time of his intention to buy his brother Dan out, in which 
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event he desired her to marry him as soon as she could get 
ready. He told her they would take immediate possession 
of the property and move into the house occupied by his 
brother; that he was to have all the property which his 
brother and his brother’s wife possessed, except their wear- 
ing apparel and keepsakes; that Dan and his wife would 
go to Denver, and that not later than the following Mon- 
day or Tuesday he would have to take them to the train; 
that it was not known that they intended to go, and he did 
not want anything said about it; in fact he requested her 
not to tell what he had said to her about the matter. On 
the following Sunday, January 31, the accused again 
visited Miss Rinkle, and informed her that he was quite 
sure he would buy his brother out, and that if he did he 
would have to take “Dan and his wife,” as he called them, 
to the train on Monday night. On this occasion Charles 
Rinkle, a brother of Lizzie, came into the room where they 
were, and the accused thereupon exhibited a revolver, say- 
ing, “Isn’t it a daisy”? That he left Miss Rinkle’s on that 
occasion about half past one o’clock in the morning, stat- 
ing that he was going to his brother Dan’s, and if he 
bought him out he would call again on the following Tues- 
day or Wednesday; and it was shown that he went di- 
rectly to his brother’s place. On Tuesday night the ac- 
cused called upon Miss Rinkle again, and informed her 
that he had bought his brother Dan out, and that Dan and 
Alice, as he called them, had gone on the Tuesday morning 
train to Denver; that they had driven his team to Red 
Cloud Monday forenoon, and sent a boy back with it. At 
this conversation he informed her that his brother had left 
everything except the carpets, wearing apparel and keep- 
sakes; that his sister-in-law had taken the carpets. He 
also said he saw his brother pass through on the train that 
morning and waved at him through the window. The 
record further discloses the fact that on Saturday, the 
30th day of January, the accused purchased the revolver 
and cartridges afterwards found concealed on the premises 
where the crime was committed; that the cartridges con- 


474 NEBRASKA REPORTS. [Von 73 


Barker v. State. 


tained in the revolver discharged a bullet of the same size 
and caliber as the ball found at the base of the skull of 
Alice Barker at the post-mortem examination. The eyvi- 
dence also disclosed beyond a reasonable doubt that no 
other person saw either Daniel or Alice Barker alive after 
Sunday the 81st day of January. On the following Friday 
their bodies were found buried in a hole under a shed on 
the premises where they resided, and when found were 
destitute of all clothing except their night robes. The day 
before the bodies were found, the clothing, personal effects 
and keepsakes belonging to Daniel and Alice Barker, to- 
gether with the carpet which they had on their bedroom 
floor, and which was covered with large spots of blood, 
were found in the hay loft of the barn, covered with hay. 
It also appears that the accused had been in and about the 
premises, doing the chores and performing what other 
labor was necessary in caring for the stock and other 
things about the place, each day from and including Sun- 
day the 31st day of January until he was arrested and the 
bodies were found. 

Assuming that the verdict of the jury which found the 
aceused guilty of the act of killing was true, it appears 
from the evidence, as summarized in the foregoing state- 
ment, that the accused deliberated and premeditated on 
the murder at least three days before committing it. He 
had formed the intent to kill, and planned the mode and 
manner of its execution that length of time before the day 
of the tragedy. So there can be no reasonable doubt of the 
fact that the act of killing was done by the accused pur- 
posely and of his deliberate and premeditated malice. 
On the whole, the verdict of the jury is amply sustained 
by the evidence and should not be disturbed. 

4. It is claimed by counsel for the accused that the court 
erred in overruling his objections to H. W. Fowler and 
Charles C. Bennett as jurors, for cause; and that by reason 
of such ruling he was required to exercise two of his per- 
emptory challenges in order to exclude them from the jury. 
As the answers of these jurors on their voir dire were the 
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same in substance and effect, the two assignments of error 
will be considered together. These persons, when ex- 
amined to ascertain their qualifications to act as jurors, 
each stated that he had formed an opinion as to the guilt 
or innocence of the accused, but that such opinion was 
based entirely on newspaper accounts and common neigh- 
borhood rnmors. After they had been interrogated by 
counsel on both sides, the court examined each of them 
with the following results: 

Q. If retained as a juror, do you feel that you could try 
this case solely upon the evidence introduced here from 
the witnesses, and render a verdict in accordance with that 
evidence and the instructions of the court? 

A. Yes, I believe I could. 

Q. If you were retained as a juror would you do that? 

A. Yes, sir. 

Q. And dismiss from your mind anything that you have 
heard in any way as rumors or newspaper reports? 

A. Yes, sir. 

Q. And you feel now that if you were retained you could 
render such a verdict from the evidence, as it comes from 
the witnesses in court, directed by the court? 

A. Yes, sir. 

Q. Fairly and impartially, and without any leaning, or 
prejudice or bias for or against the defendant? 

A. Yes, sir. 

Q. And you will do so if retained? 

A. Yes, sir.” 

On this examination the court overruled the challenges, 
and it seems that his ruling was strictly in. accordance 
with the provisions of section 468 of the criminal code, 
which reads as follows: 

“Tf a juror shall state that he has formed, or expressed, 
an opinion as to the guilt or innocence of the accused, the 
court shall thereupon proceed to examine, on oath, such 
juror as to the ground of such opinion; and if it shall ap- 
pear to have been founded upon reading newspaper state- 
ments, communications, comments, or reports, or upon 
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rumor, or hearsay, and not upon conversations with wit- 
nesses of the transactions, or reading reports of their testi- 
mony, or hearing them testify, and the juror shall say, on 
oath, that he feels able notwithstanding such opinion to 
render an impartial verdict upon the law and the evidence, 
the court, if satisfied that said juror is impartial, and will 
render such verdict, may, in its discretion, admit such 
juror as competent to serve in such case.” 

This statute has been construed and often upheld; and, 
in many cases where the answers of the jurors were the 
same or similar to those above quoted, this court has held 
that it was not crror for the district court, in its discre- 
tion, to retain such jurors in the trial of criminal cases. 
Palmer v. People, 4 Neb. 68; Bohanan v. State, 18 Neb. 57; 
Basye v. State, 45 Neb. 261; Dinsmore v. State, 61 Neb. 
418. Whatever may be the rule in other jurisdictions, it 
is well settled in this state that the court did not err in 
overruling the objection to the competency of the jurors 
above named. 

5. It is contended that the court erred in sustaining the 
state’s objections to certain questions propounded to the 
witness W. R. Geer, and in excluding the offer to make 
certain proof by him. It appears that Geer was working 
in a shoe store owned by one Smith, in Red Cloud, Ne- 
braska, at or about the time this tragedy occurred; that 
a shoe was exhibited to him by counsel for the accused, 
which was identified as belonging to Daniel Barker. It 
appeared that the shoe had been repaired some time before 
the murder was cominitted, but the exact time was not 
shown. Over the objections of fhe state, the witness was 
permitted to ‘testify that he thought he repaired the shoe for 
Daniel Barker, and that it looked as though it had not, been 
worn after the repairs were made. The accused then offered 
a book in evidence belonging to Geer’s employer, which it 
was claimed contained a charge, of date of February 1, 
1904, of ten cents against Daniel Barker, and which charge 
it was claimed corresponded to the value of the repairing 
done on the shoe above mentioned, The state objected on 
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the ground that it was incompetent, irrelevant and imma- 
terial, and that no foundation for its introduction had 
been laid. This objection was sustained, and the accused 
excepted. A mere statement of the matter is sufficient to 
show that the objection was properly sustained. It con- 
tained no accounts between the parties; no proof was 
offered to show that the book was a regular book of ac- 
counts; no testimony was given or offered to show when 
the repairing was done, when the charge which it was 
claimed the book contained was made, or by whom it was 
made, and in fact nothing was shown to render the offer 
in any manner material or competent. So we hold that 
the court properly excluded this evidence. 

6. Counsel for the accused have argued some other con- 
tentions in relation to the admission and exclusion of evi- 
dence. We are not required to examine these assignments, 
for the reason that none of the rulings complained of were 
particularly challenged in the petition in error. When the 
error complained of concerns the admission or rejection of 
testimony on the trial, the record must show that the al- 
leged error was specifically assigned in the petition in 
error, and it is not enough merely to allege, as was done 
in this case, “For errors in the ruling of the court in ad- 
mitting evidence objected and excepted to by the defend- 
ant.” WWalrath v. State, 8 Neb. 80; Dillon v. State, 89 Neb. 
92; Wilson v. State, 48 Neb. 745; Berneker v. State, 40 
- Neb. 810. 

7. Counsels’ brief contains some other assignments of 
error, which relate to questions that have been so fre- 
quently determined by this court, and are so well settled, 
that we decline to discuss them. Nevertheless, for the rea- 
son that this case involves the execution of the death pen- 
alty, we have carefully read the whole record, and ex- 
amined every question presented, in order to make sure 
that the trial court had properly and carefully guarded the 
rights of the accused; and, after due consideration, our 
conclusion is that the record shows the conimission of one 
of the most brutal and deliberate murders recorded in 
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the history of the state; that the facts and circumstances 
disclosed therein are not only consistent with the guilt of 
the accused, but inconsistent with any other rational con- 
_ clusion, and in the trial of the case there was no reversible 
error. , 

For the foregoing reasons, the judgment of the district 
court is in all things affirmed; and it is ordered that Fri- 
day, the 16th day of June, 1905, be and the same is hereby, 
fixed and appointed as the day for carrying into execution 
the judgment and sentence of the district court. 


AFFIRMED. 


GeorGe F. HUBER, BY HIS NEXT FRIEND, JOHN F, HuBER, 
v. CHICAGO, BURLINGTON & QUINCY RAILROAD CoM- 
PANY ET AL, 


Fitep Apri 5, 1905. No. 18,743. 


Evidence in an action to recover damages for personal injuries ex- 
amined, and held to justify a peremptory instruction of a verdict 
for the defendant. 


Error to the district court for Merrick county: JAMES 
G. Reever, Jupce. Affirmed. : 


J. EH. Dorsheimer and Matthew Gering, for plaintiff in 
error. 


John Patterson, J. W. Deweese and F. EF. Bishop, 
contra. 


AMES, C. 


The trial judge directed a verdict for the defendant in 
an action to recover damages for a personal injury. The 
plaintiff prosecutes error. 

The line of the defendant company extends northerly 
and southerly through Central City in this state. At the 
time the railroad was built, a good many years ago, the 
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whole of the town was on the west side of its track, the 
eastern boundary of the village being the western line of 
the railroad right of way.. Afterwards an addition was 
surveyed and platted adjacent to the eastern line of the 
right of way. Extending easterly and westerly through 
the original townsite, and having for its eastern terminus 
the railroad right of way, is a public highway known as 
Eighteenth street. In the addition is platted a narrow 
street so situated that it might be,to the extent of its width, 
a continuation of Highteenth street, but it has never been 
actually used as such. There has never been a public street 
or highway opened or established or used, except as below 
stated, across the railroad right of way between the ter- 
mini mentioned of the streets above named. On the con- 
irary, the space upon the right of way between said termini 
has at all times been occupied by the defendant by a fenced 
inclosure for live stock yard purposes. About opposite of 
the south line of Eighteenth street, which is several feet 
south of the south line of the corresponding street in the 
addition, is a gate in the stock yard inclosure which is left 
open, or at least unfastened, when the latter is not in use. 
Along the western boundary of the right of way has at all 
times been maintained by the defendant an open ditch 
several feet deep for drainage purposes, so that there has 
never been actually or apparently a public thoroughfare 
between the two streets at the point in question. There 
are some dwelling houses in the addition, and some citizen 
has laid a plank across the ditch at the south side of Eigh- 
teenth street, and people have been more or less in the 
habit of walking over the plank and through the yard, 
when the latter has not been in use. It may be assumed, 
though the évidence is conflicting in respect thereto, that 
there has been worn by this means a path in the locality 
described. But one block northward and one block south- 
ward from this point, at Seventeenth and Nineteenth 
streets respectively, public crossings were maintained by 
the city and the defendant. Adjacent to the stock yard 
on the north, and at about the north line of Eighteenth 
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street extended, the company maintained a water tank. 
Still further north some two blecks was the passenger sta- 
tion. Engines hauling trains through the city were fur- 
nished at this tank with a supply of water, and cinders 
were at the same time discharged upon the ground east of 
the track, north and south of the tank. The cinders were 
gathered up and carried away at intervals of a day or two, 
or two or three days at most. The heap of them that is 
alleged to have been the cause of the injury complained of 
lay north of the tank and was composed of fine, soot-like 
ashes, in shape like a sand dune some two or three feet 
high at its crown, which was about the same number of 
feet from the eastern rail of the track, the western edge of 
the heap being in contact with the rail. This heap was 
north of the north line of Eighteenth street extended, and 
some fifty or sixty feet north of the alleged path. On the 
occasion in question the plaintiff, then a boy between 
eleven and twelve years of age, and another boy of about 
the same age named Miller, crossed the plank over the 
ditch and, leaving the path, walked north along the right 
of way to a place north of the tank, where they crossed 
over to the east side in the hope, as the plaintiff testified, 
-of seeing on an incoming train from the north a brother of 
Miller who was in the service of the defendant as brake- 
man. They idled about the tank and its vicinity until 
the train arrived and had stopped at the station, the en- 
gine had been detached, supplied with water and returned 
and recoupled to its load, and the train was ready to move 
forward on its journey. Then the Miller boy went some 
distance away to a straw stack, but the plaintiff went and 
stood on the heap of cinders just described. For what pur- 
pose he did so it is difficult to imagine. He says, in hope 
of catching a glimpse of the brother of his companion, 
Miller, in the caboose as the train sped past, but his com- 
panion was not with him, and he had never seen the 
brother and, of course, could not have recognized him. The 
alleged negligence of which be complains, and solely on 
account of which he seeks to recover, is that the cinders or 
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ashes were piled so near the track that the mound sloped 
gradually to the easternmost rail, and that he lost his bal- 
ance and fell, and that by reason of the fact just men- 
tioned he slid down the incline and his foot was thrust over 
the rail, where it was caught by a passing wheel and 
crushed, whereas, if the mound had been further away or 
if the cinders had been removed from immediate contact 
with the rail, his foot, upon his falling, would have come 
in contact with the rail on the outer side of the latter, and 
so would have been prevented from getting under the 
wheel and have escaped injury. In the light of the un- 
contradicted evidence this theory is incredible. The cars 
projected laterally from the track some two and a half 
feet, so that the outer part or side of them must have 
passed nearly or quite over the crown of the heap of cin- 
ders. The locality was visited immediately after the in- 
jury by witnesses called by the plaintiff, who testified 
that there were tracks apparently made by someone walk- 
ing through the cinders, but that there was no indication 
that anyone had fallen on the mcund or had slid down its 
slope under the train or toward the track. No one but the 
plaintiff was present when he received his injury or can 
testify how it was inflicted, but the circumstances are con- 
elusive to the effect that it did not happen in the manner 
related by him. We do not think that it is incumbent 
upon us, or was upon the trial court or jury, to speculate 
about the matter. 

Counsel for plaintiff contends that the cinder heap was 
an attractive object for children, and that children were 
in the habit of playing upon it with the knowledge of, and 
without objection by, the defendant. The first of these 
propositions is far from obvious, and the second is sharply 
disputed, and we think that both are immaterial. How- 
ever “alluring” a pile of loose cinders may have been as a 
place of amusement, it is clear from the plaintiff’s own 
story that it was not that character or feature of the ash 
heap that caused his presence upon it. His sole purpose, 
as it seems from his account, was to use the mound as an 
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eminence from which to look into a window of the passing 
caboose and discover the brakeman. He was allured, not 
by the ash heap, but by the caboose and brakeman. This 
fact clearly distinguishes this case from the so-called 
“Turn Table Cases.” None of the defendant’s employees 
knew of this object or of his presence there at the time, or 
had reason to suspect it. Besides, it would be carrying the 
presumption of ignorance and innocence in childhood to 
an extravagant length to suppose that an ordinarily ac- 
tive and intelligent boy, in the twelfth year of his age, who 
lived in the city within sight of and a few hundred yards 
distant from the scene of the accident, and who was 
familiar with town life and happenings, did not know that 
he exposed himself to danger by standing on the cinder 
heap while the train was passing. And again, it would be 
carrying the doctrine of permissive license a long way to 
hold, under circumstances like these, that the company 
had impliedly consented to the obstruction of the regular 
operation of its trains for the purpose of converting, not 
its right of way alongside its tracks, but its very roadbed 
into a playground for children. The contrary presump- 
tion is so great that it requires to be overcome, if not by 
direct and positive evidence, at least by circumstances of 
more cogency than those disclosed by this record. 

Weare of the opinion that the instruction of the district 
court was right, and recommend that the judgment be 
affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


VoL. 73] JANUARY TERM, 1905. 483 


McBrayer vy. Jordan. 


JOSEPH S. MCBRAYER ET AL., APPELLEES, V. EDWARD JOR- 
DAN, APPELLEE, ELIAS H. DOAN, APPELLANT. 


Firrep Aprit 5, 1905. No. 13,760. 


1. Review: Parties. When there has been a trial and judgment in 
replevin after the death of the plaintiff and without revivor or 
suggestion of death upon the record, the sureties in the replevin 
bond have such an interest as entitles them to have the error 
corrected by direct proceedings under the statute. 


2. Replevin Bond: Sureties: DerensEs. It is a complete defense to 
sureties sued upon a replevin bond that the court was without 
jurisdiction to render the judgment in replevin or that such 
judgment was obtained by fraud. 


APPEAL from the district court for Red Willow county: 
Rosert ©. Orr, JUDGE. Reversed and dismissed. 


C0. HE. Eldred and W. S. Morlan, for appellant. 
W. R. Starr and F. I. Foss, contra. 


AMES, C. 


Appellees are sureties upon a replevin bond in an action 
begun in justice’s court by Charles F. Brewer against ap- 
pellee Jordan, who held the property under a judicial writ 
issued at the suit of appellant Doan. There was an ap- 
peal to the district court from a judgment for the plaintiff. 
Shortly after filing a new petition in the latter court the 
plaintiff died. The death of the plaintiff was not sug- 
gested or made apparent of record, but the cause proceeded 
to trial and a judgment for the defendants, as though he 
had continued in life but failed to appear and participate. 
After the lapse of more than three years from the date of 
the rendition of the judgment this action was brought by 
the sureties to procure a perpetual injunction against its 
enforcement, on the ground that it was procured by fraud 
and imposition upon the court that rendered it and that 
the defendant Doan was about to bring suit against the 
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plaintiffs on the replevin bond. There was a judgment as 
prayed, and the defendants appeal. The fraud alleged, but 
of which there is no proof, is that the attorneys for the 
defendant in replevin represented to the court at the time 
of obtaining judgment therein that the plaintiff Brewer 
was alive, although they knew him to be dead. We do not 
understand that this point is now seriously urged, and if 
it were so, we should not, for reasons presently to be 
stated, deem it material. But it is insisted that the re- 
plevin judgment is absolutely void for failure to suggest 
the death of the plaintiff therein and procure a revivor. 
The judgment does not run against the plaintiffs (appel- 
lees) who were not parties to the suit, but merely sureties 
upon the replevin bond. They undertook by that instru- 
ment that their principal should duly prosecute the action 
and become bound for the consequences of his failure so 
to do. If the judgment is erroneous merely or impeach- 
able for fraud or irregularity not apparent on the face of 
the record, they undoubtedly had such an interest as to 
entitle them, after the death of the plaintiff, to take such 
direct proceedings under sections 602-609 of the code, or 
otherwise, as were requisite for its reversal. If it is 
wholly void either for fraud or because the court for any 
reason lost jurisdiction of the suit, that fact is pleadable 
as a complete defense to any action on the bond. In any 
case the appellees have, or have had and have lost by neg- 
lect, an adequate remedy at law, and a court of equity is 
without jurisdiction; and we recommend that the judg- 
ment of the district court be reversed and the action dis- 
missed. 


LETTON and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, it is ordered that the judgment of the district 
court be reversed and the action dismissed. 


REVERSED. 


VoL. 73] JANUARY TERM, 1905. 485 


Nebraska Loan & Trust Co. v. Crook, 


NEBRASKA LOAN & TRUST COMPANY ET AL, APPBLLANTS, V. 
HERWARD W. CROOK ET AL., APPELLEES. 


Frrep Aprit 6, 1906. No. 13,761. 


Equity: Remepy at Law. If in the rendition of a decree.of foreclosure 
of a mortgage tho court errs in assessing a lien as prior thereto 
in favor of one of the parties, the mortgagee has a speedy and 
adequate remedy by appeal or error, and equity will not subse- 
quently interpose. 


APPEAL from the district court for Rock county: JAMES 
J. HARRINGTON, JUDGE. Affirmed. 


John M. Ragan, for appellants. 


J. A. Douglas, contra. 


AMES, C. 


The plaintiff and appellant trust company herein owned — 
a mortgage on a tract of land in Rock county in this state 
upon which there were delinquent taxes. The county, 
without a previous administrative sale, began an action 
against the appellant and the land owner for the fore- 
closure of the tax lien. Appellant filed an answer and 
cross-petition praying a foreclosure of its mortgage. The 
action proceeded regularly to a decree adjudging a first 
lien in favor of the county for the amount of the delin- - 
quent taxes and a second lien in favor of appellant for the 
amount found due upon its mortgage, and directing a sale 
of the premises and distribution of the proceeds accord- 
ingly. All parties acquiesced in the decree, and pursuant to 
it the premises were sold by the sheriff for a sum insuffi- 
cient to pay the tax lien and costs. After confirmation of 
the sale the premises were sold by the purchaser, and in 
due course came by mesne conveyances to the appellee 
Crook. This is an action to redeem brought by appellants 
after the lapse of more than three years from the date of 
the judicial sale and confirmation. The appeal is from a 
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judgment of the district court sustaining a general de- 
murrer to the petition and dismissing the suit. 

The decree of foreclosure, in the respect that it adjudged 
a lien in favor of the county for taxes and directed a dis- 
tribution of the proceeds of the sale for its satisfaction, 
was erroneous, but it was otherwise valid, and the sale 
and confirmation pursuant to it were effectual to convey 
the premises free from all liens rightfully adjudicated. 
The proceedings therefore divested appellant of all inter- 
est in the land as mortgagee, or otherwise, and deprived it 
of the right to redeem from the tax lien. Granting, for the 
sake of argument, that the court was without jurisdiction 
of the action as it was begun by the county, which we do 
not decide, it acquired jurisdiction of the parties and of 
the subject matter upon the filing of the cross-petition by 
appellant. If in the rendition of its decree thereon it erred 
in assessing a lien as prior thereto in favor of the county, 
appellant had a speedy and adequate remedy by appeal or 
error as in other like cases. We are therefore of the opinion 
that the judgment of the district court in this case is right, 
and recommend that it be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


HENRY MCCAW ET AL. V. ELMER S. Cox. 
Fitep AprRIL 5, 1905. No. 13,763. 


Lease: New TerRM. An agreement between a landlord and his tenant 
from year to year by which the covenants of an existing lease 
are to some extent modified, but from which a complete contract 
of leasing cannot be inferred, and without a surrender or an 
agreement to surrender, the existing tenancy does not have that 
effect or create a new term. 
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Error to the district court for Pawnee county: JOHN §. 
STULL, JuDGE. Affirmed. 


Story & Story, for plaintiffs in error. 
L. I. Noble and J. C. Dort, contra. 


AMES, C. 


This is an action in forcible detainer to recover posses- 
“ sion of a farm from a tenant alleged to be holding over 
after the expiration of his term. There was a judgment 
below for the defendant, and the plaintiffs prosecute error. 
There is no important dispute of facts. The defendant be- 
came a tenant of the grantor of the plaintiffs in 1893 under 
an oral contract for one year, the exact covenants of which 
are not disclosed by the evidence, and continued in pos- 
session thereunder by tacit agreement of the parties nntil 
after the premises were sold and conveyed to the plaintiffs 
in December, 1901. It is not disputed that the holding 
thus became converted into a tenancy from year to year, 
the annual period being on or about the first of March. 
The tenancy was continued under the purchasers, seem- 
ingly without objection, and withont a new or definite 
agreement, during the season of 1902. Just what rentals 
the defendant had been accustomed to pay, whether in 
kind or in money or in both, we are not informed; but in 
the summer of 1902 a demand that rental for part of the 
land be paid in cash seems to have been complied with, and 
the plaintiffs complained that the premises had not been 
kept free from weeds and cultivated in a workmanlike 
manner, and demanded that the defendant enter into a 
formal written lease for the ensuing year, which he de- 
clined to do. In August, 1902, there was some talk be- 
tween the defendant and an agent of the plaintiffs concern- 
ing the continued occupation of the premises by the former 
during the year 1903. Precisely what this conversation 
was the parties are not agreed, but it had to do with the 
cutting of weeds by the tenant, and the setting by him of 
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some fence posts, and the permission to him of the use of 
some crib room for corn, but both parties understood that 
it was agreed that the defendant was to remain in posses- 
sion the ensuing year. The plaintiffs contend that the 
agreement amounted to an agreement for a new lease be- 
ginning on the first of the then following March, and that 
it was avoided by the statute of frauds, because not to be 
performed within one year from the date of the making 
thereof: The defendant, on the other hand, contends that 
such a lease was not avoided by the statute as it then ex- 
isted, but that a lease for a term not exceeding a year was 
valid under the statute, although the term was to begin 
in futuro. This is the principal subject of controversy in 
the briefs and arguments, but we do not find its decision 
to be necessary, because we are convinced that the defend- 
ant is right in a preliminary contention that the above 
mentioned talk between the parties was not effectual to 
terminate the then existing tenancy from year to year. An 
intent so to do does not appear to have been definitely ex- 
pressed, nor were all the terms of occupancy or the whole 
amount of rentals for the season of 1903 sct forth or re- 
capitulated in the conversation, so that from it alone it - 
would be impossible to gather or infer a complete contract 
of leasing. The most that could be said is that the cov- 
enants of the existing lease, whatever they were, modified 
by the new stipulations, constituted the agreement of leas- 
ing for the ensuing year, but that is equivalent to saying 
that the existing tenancy, with some modifications as to 
cultivation and rentals, was extended or continued in be- 
ing until March, 1904. There was no surrencer or specific 
agreement to surrender or terminate the tenancy from year 
to year, and it was not and had not been terminated by 
notice or operation of law. If this conclusion is right, it 
disposes of the case, because counsel agree, as we under- 
_ stand them, and as the law undoubtedly is, that subsequent 
to this conversation, and before the beginning of this ac- 
tion, no steps were taken which were effectual to termi- 
nate a valid tenancy from year to year. 
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We recommend, therefore, that the judgment of the dis- 
trict court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


GEORGE HOLMES, JR., ADMINISTRATOR, V. CHICAGO, Rock 
IsLAND & PAciFIO RAILWAY COMPANY. 


Foep Apri 5, 1905. No. 13,968. 


1. Contributory Negligence. By negligently or voluntarily exposing 
himself to known dangers, one does not assume responsibility 
for others which are not known and by the exercise of ordinary 
prudence would not be discovered. 


2. Question for Jury. From an examination of the record the court 
is of the opinion that the question of contributory negligence 
was improperly withdrawn from the jury. 


Error to the district court for Douglas county: LEE 8. 
ESTELLE, JUDGE. Reversed. 


George W. Cooper and Martin Neila, for plaintiff in 
error. 


M. A. Low, W. F. Evans and Woolworth & McHugh, 
contra. 


AMES, C. 


The facts out of which this case arose are stated fully 
and at length in a former opinion, Chicago, R. I. & P. R. 
Co. v. Holmes, 68 Neb. 826. The errors because of which 
the former judgment was reversed were avoided on the 
second trial, but there was additional evidence on the part 
of the company to the effect that, at and long prior to the 
time of the happening of the accident, it was and had been 
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customary in the yards, which were the scene of the casu- 
alty, for the persons performing the particular services in 
which the deceased lost his life to cause the cars to sepa- 
rate from 30 to 60 feet before going between them. It is 
argued that the deceased knew of this custom, the observ- 
ance of which was essential to the exercise of reasonable 
care on his part, and that he had absolute command of the 
movements of the engine by which the cars might have 
been thus separated, but that nevertheless he went between 
them when, by his own direction, they were not separated 
more than four or six feet, knowing that the cars of the 
Union Pacific company were liable to be put in motion by 
a slight jar and to come together in consequence of their 
own gravity. Influenced by these considerations, the-trial 
court instructed a verdict for the defendant on the sole 
ground that the deceased was guilty of contributory negli- 
gence. This instruction assumes, or rather is predicated 
upon, actionable negligence on the part of the defendant 
company, so that the sole question is whether the evidence 
discloses, without dispute, that the conduct of the deceased 
was such as to prove beyond reasonable controversy that 
he knew, or by the exercise of ordinary vigilance would 
have known, that the defendant was likely, negligently or 
otherwise, to give the cars of the Union Pacific such an 
impulse as would put them in motion, and, having that 
knowledge, was careless of his own safety from that 
danger. 

In the present aspect of the case it is immaterial what 
risks the deceased incurred from the cars and appliances 
of the Union Pacific company and the forces connected 
therewith, with which alone he had immediately to deal. 
It is admitted by the present state of the record that he 
did not come to his death by reason of the uninfluenced 
movement or operation of any of these things, and it is 
entirely clear that if he had done so the defendant would 
not have been liable in damages on account thereof. So 
‘that, after all, the real and sole questions ultimately to be 
decided in the case are, was the defendant guilty-of negli- 
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gence in “bumping” the cars of the Union Pacific company, 
and was the deceased, in view of his knowledge, if he had 
knowledge, of the greater or less probability of such 
“bumping,” guilty of negligently contributing to its con- 
sequences? Now as to whether the defendant put the cars 
of the Union Pacific company in motion by the impact of 
its own train before or after the crushing of the deceased, 
and as to whether, if it did so, the act was negligent on its 
_ part, and as to whether the happening of such an event 
was, or should have been, within the reasonable anticipa- 
tion of the deceased, and as to whether, therefore, he 
omitted with respect to it the precautions of a reasonably 
prudent man, are all questions of fact about which there 
is, in our opinion, sufficient conflict in the evidence to re- 
quire them to be left to a jury. We are not called upon to 
investigate the relations of the deceased with his employer 
or his duty toward the latter, nor the risks he assumed, 
negligently or otherwise, in the conduct of its business. 
Yet, as its appears to us, these were the principal if not the 
only matters which the court had in mind in giving the in- 
struction complained of, and to which the jury presumably 
supposed their attention was directed thereby. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and a new trial granted. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 
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IN RB CLAPHAM’S ESTATE. JOHN H. CLAPHAM V. JASPER 
C. CLAPHAM ET AL. 


Firep Aprit 5, 1905. No. 13,749. 


1. Will Contest: Insanity. An undue prejudice based on some reason 
is not an insane delusion. 


2. Action of the trial court in excluding evidence examined and ap- 
proved. 


3. Costs. The discretion conferred on the courts by section 623 of 
the code in taxing costs is not arbitrary, but a legal one to be 
exercised within the limits of legal and equitable principles. 
Wallace v. Sheldon, 56 Neb. 55, followed and approved. 


4. 


. Held, That in the instant case it was inequitable to tax the 
fees of the guardian -ad litem of a minor beneficiary under the 
will against the contestant. 


Error to the district court for Saunders county: BEn- 
JAMIN F, Goon, Jupce. Judgment modified. 


John H. Barry, for plaintiff in error. 
Courtright & Sidner, contra. 


OLDHAM, C. 


In May, 1903, Edward Clapham departed this life tes- 
tate, at Cedar Bluffs, Saunders county, in this state, leav- 
ing surviving him his widow and seven children. A writ- 
ten will properly attested by two subscribing witnesses, 
and executed in July, 1900, by the deceased, was duly 
offered for probate in the county court of Saunders county. 
The estate disposed of by the will was of the value of about 
$40,000. One-half of the estate was devised absolutely to 
the widow, and the other half equally divided between six 
of his surviving children, to the exclusion of John H. Clap- 
ham, the eldest son. With reference to this son, one para- 
graph of the will reads as follows: “I do not desire that 
any portion of my property shall under any condition go 
to my son John H. Clapham, or to his issue, as I have al- 
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ready given him his share.” When the will was offered for 
probate, John H. Clapham filed objections in the probate 
court, alleging, in substance, that at the time of the pur- 
ported execution of the will the testator was not of sound 
and disposing mind, and also that the will was produced 
by undue influence of Mrs. Callaway, one of the daughters 
of the testator. After hearing the objections in the county 
court the will was admitted to probate, and the contestant 
appealed from the decision of the county judge to the dis- 
trict court for Saunders county, where, on a hearing to the 
court and jury, a verdict was directed for the proponents 
of the will. Contestant thereupon filed a motion to tax 
the costs of the proceeding against the estate, which mo- 
tion was overruled, and all costs of the proceedings were 
taxed to the contestant. A motion for a new trial was also 
filed by contestant and overruled by the court, and judg- 
ment was entered upon the verdict, and to reverse this 
judgment contestant brings error to this court. 

The first objection urged is that the court erred in di- 
recting a verdict for the proponent. The evidence touch- 
ing on the mental condition of the testator is not seriously 
conflicting in the record. It may be said to be clearly es- 
tablished that the testator had been in poor physical health 
for several years prior to his death, and had suffered from 
a complication of catarrh of the stomach, bronchitis and 
consumption. But the evidence is equally certain that he 
retained his mental faculties up to the very close of his 
life. The testimony shows that deceased was very exacting 
in his business niatters with anyone with whom he had 
dealings, and was very industrious and a man of strong 
prejudices; that prior to 1896 he had been on good terms 
with the contestant, but that about that time he made a 
contract with the son for the sale of 225 acres of land, and 
also claimed a contract for the feeding of stock on the 
place; that a difference arose hetween father and son con- 
cerning this contract, and th:  igation followed and con- 
tinued in the courts for some time, when it was finally set- 
tled and compromised; that after this litigation the father 
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became embittered against the son, and not long after the 
close of the litigation executed the will in controversy. It 
is also in evidence that the testator had executed a former 
will, in which he had also disinherited the son for the rea- 
son, as alleged in that will, that contestant had already 
had his full share of the estate. The only testimony in the 
record relied upon as tending to show insanity is that of 
the contestant and his wife, who each testified that they 
regarded their father as being generally sane, but as hav- 
ing an insane prejudice against the contestant. They base 
their opinion of insanity, however, on the ground that the 
father was always scolding about the son, claiming, with- 
out just reason and without just cause, that he was lazy, 
shiftless and reckless in the expenditure of money. This 
prejudice, however, manifested itself after the litigation 
between father and son and only, at most, tends to show 
an undue prejudice based on some reason rather than an 
insane delusion. Against this evidence is the testimony of 
numerous witnesses, both expert and non-expert, tending 
to show that the mental faculties of the testator were well 
preserved up to the time of his death. We think that in 
view of this testimony there was no evidence in the record 
from which reasonablé minds might have drawn different 
conclusions on the question of the mental capacity of the 
testator, and that so far as this issue was concerned the 
trial court was fully justified in directing a verdict. 

On the issue of the undue influence of Mrs. Callaway in 
the making of the will, the evidence admitted wholly fails. 
This is practically conceded in the brief of contestant, and 
error is predicated on the action of the trial court in ex- 
cluding testimony offered in support of this issue. Con- 
testant testified to a conversation with his father about the 
first will which he made, in which he says his father ad- 
mitted Dorothy (Mrs. Callaway) importuned him to leave 
John (contestant) out. This evidence was stricken out by 
the trial court, and error is alleged against this ruling. It 
will be noted that this alleged conversation was not with 
reference to the will in controversy, but to a former one, 
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and that it is not followed by proof tending to show con- 
tinued coercion over the testator by the daughter from t 
time of the making of the first will to the time of making 
the one in issue. Nor is there any evidence in the record 
that shows that Mrs. Callaway knew anything abort the 
execution of the last will at the time it was made. It is 
conceded by plaintiff in error that this testimony would 
not be competent for the purpose of proving undue influ- 
ence, but the claim is that it should have been admitted for 
the purpose of showing coercion. If it had, it would have 
been the only testimony in the record tending to show th’ 
fact and, standing alone, would certainly have been insuffi- 
“cient to establish it. We therefore conclude that the dis- 
trict court was fully justified in striking this testimony 
from the record, and that, as there was no competent evi- 
dence in the record tending to show undue influence, the 
instruction directing a verdict for proponents was prop- 
erly given. 

The next question urged is that the courts erred in tax- 
ing the entire costs, including the fee of the guardian ad 
litem of one of the minor beneficiaries, to the contestant. 
In Wallace v. Sheldon, 56 Neb. 55, the question of the tax- 
ation of costs in cases in which wills are contested was 
examined, and it was there held that the power to tax costs 
in cases of this character is contained in section 623 of the 
code, and that “the discretion conferred on the courts by 
section 623 of the code is not an arbitrary, but a legal, one, 
to be exercised within the limits of legal and equitable 
principles.” While the contest in this case may, as ob- 
served by plaintiff in error, have been instituted in the 
utmost good faith, yet an examination of the record shows 
that it is based on very meager and indefinite suspicions, 
rather than competent testimony tending to establish the 
averments. We are therefore impressed with the idea that 
the learned district judge was fully justified in taxing the 
costs generally against the contestant, but, as the guardian 
ad litem of the minor appears to have been appointed by 
the county judge for the special and proper purpose of pro- 
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tecting the interest of the minor, we hardly think it equi- 
table to tax this fee against the contestant. 

We therefore recommend that the judgment of the dis- 
trict court be modified by taxing the fee of the guardian 
ad litem to the proponents, and that, as so modified, the 
judgment be affirmed. 


AMES and LETTon, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is modified by 
taxing the fee of the guardian ad litem to the proponents, 
and, as so modified, the judgment is affirmed. 


JUDGMENT ACCORDINGLY. 


Howarp B. RALEY, TRUSTEE, APPELLANT, V. RAYMOND 
BROTHERS CLARKE COMPANY ET AL., APPELLEES. 


Frrep Aprit 5, 1905. No. 13,756. 


1. Bankruptcy: Prererence. When an insolvent debtor within four 
months of the adjudication of his bankruptcy transfers to one 
of his creditors with notice of such insolvency sufficient property 
to satisfy the debt in full, a preference will be presumed, be- 
cause such is the natural and logical result of the transaction. 


2. Void Transfers. Under subdivision E, section 67 of the bankruptcy 
act of July 1, 1898 (U. S. St. at Large, vol. 30, p. 564, ch. 541), 
all conveyances, transfers or assignments of property of a bank- 
rupt made within four months of the filing of the petition for 
an adjudication in bankruptcy for a past consideration and with 
the intent and purpose on the part of the bankrupt to hinder, 
delay and defraud any of his creditors, are void as against the 
creditors. 

3. Amendment. An amendment is permissible which does not change 
the cause of action but merely sets forth a new assignment or 
breach springing from the original cause of action. 

4, Amendment after Appeal. In an appeal in equity in this court an 
amended petition may be filed in conformity with the facts 
proved in the record. 
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APPEAL from the district court for Lancaster county : 
Epw arp P. HouMEs, Jupce. Reversed with directions. 


Robert Ryan and George H. Hastings, for appellant. 
Wilson & Brown and A. W. Field, contra. 


OLDHAM, C. 


This was a creditors’ suit instituted in the district court 
for Lancaster county, Nebraska, by Howard B. Raley, 
trustee of Walter P. Hanley, a bankrupt, against Raymond 
Brothers Clarke Co., a corporation, for the purpose of set- 
ting aside the transfer of the notes and book accounts of 
the estate of Walter P. Hanley, and for an accounting of 
the amount collected by the defendant corporation from 
such notes and accounts. The facts underlying the con- 
troversy, briefly summarized, are that in July, 1900, Wal- 
ter P. Hanley was engaged in the mercantile business in 
Dorchester, Nebraska. He exchanged his stock of mer- 
chandise for some money and 160 acres of land in Butler 
county, Nebraska, and on July 18, 1900, he transferred to 
Harry A. Tebbitts, the collecting agent of the defendant, 
$580 in cash and all his accounts and promissory notes, 
amounting in gross to about $5,385.39, in the alleged pay- 
ment and satisfaction of an account owed to defendant for 
merchandise of about $1,900. On August 21, 1900, Hanley 
was adjudged a bankrupt, and Howard B. Raley was duly 
appointed and qualified as trustee of his estate. The lands 
received by Hanley in exchange for his goods were seized 
by the trustee and sold, and from their proceeds a 17 per 
cent. dividend was paid on the debts of the bankrupt. The 
amount of indebtedness proved against his estate aggre 
gates the sum of $10,097.95. Immediately after the trans- 
fer of the notes and book accounts to defendant’s agent, 
Hanley absconded, leaving no property except the 160 
acres of land in Butler county for the satisfaction of any 
of the oan against his estate. The petition filed in the 
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court below alleged, in substance, that Hanley, until about 
the middle of July, 1900, was doing a retail merchandise 
business in Dorchester; that about the date last men- 
tioned, and in less than four months of the filing of the 
petition, on which he was adjudged a bankrupt, Hanley 
had disposed of all his real and personal property for the 
purpose of defrauding his creditors, and had absconded 
from the state of Nebraska; that he was-duly adjudged a 
bankrupt, and that plaintiff was appointed and qualified 
as trustee of Hanley’s estate; that Hanley is wholly in- 
solvent (setting out the proximate aniount of his indebted- 
ness), and a dividend of only 17 per cent. had been de- 
clared, and that all assets of the estate except the claim 
sued on herein ‘had been collected. The petition also al- 
leged the order by the referee in bankruptcy for the prose- 
cution of this suit. The petition further alleges as follows: 

“That on or about July 14, 1900, and within four months 
before the filing of the petition as aforesaid for an adjudi- 
cation of bankruptcy against Walter P. Hanley, the said 
Walter P. Hanley, by an agreement between himself and 
said Harry A. Tebbitts, for the purpose of defrauding 
the creditors of said Walter P. Hanley, transferrei all - 
his promissory notes, books, books of account and in- 
debtedness due him for goods and merchandise to said 
Harry A. Tebbitts, but the exact nature of said notes, ac- 
counts and evidence of indebtedness, and by whom owing, 
your petitioner is unable to describe more fully than as 
above set forth. Your petitioner alleges that said transfer 
was made for the benefit of the said Raymond Brothers 
Clarke Company, and to enable said corporation to obtain 
the proceeds of the collection thereof to apply on the afore- 
said indebtedness owing by said Walter P. Hanley to said 
Raymond Brothers Clarke Company, but whether said 
transfer and assignment purported to be to Harry A. Teb- 
bitts or to Raymond Brothers Clarke Company your peti- 
tioner is unable to state, but your petitioner alleges that 
such books, promissory notes, accounts, books of account 
and other indebtedness owing to Walter P. Hanley were 
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on or about July 14, 1900, by him transferred for the use 
and benefit of said Raymond Brothers Clarke Company, 
and to be collected and credited on the indebtedness owing 
by said Walter P. Hanley to the said Raymond Brothers 
Clarke Company when so collected, and since about July 
14, 1900, a large amount in the aggregate has been collected 
on said notes, book accounts, accounts and evidences of 
indebtedness, which prior to about July 14, 1900, had been 
owing to said Walter P. Hanley, the amount of which col- 
lections is to your petitioner unknown. Your petitioner 
respectfully represents that, though said collections for 
the benefit of Raymond Brothers Clarke Company have 
been made, they have not been reported and turned over 
to apply on the indebtedness proved or to be proved against 
the estate of said bankrupt, but have been kept concealed in 
fraud of the rights of creditors of Walter P. Hanley, and 
have been applied to the sole use and benefit of Raymond 
Brothers Clarke Company. Your petitioner further rep- 
resents that the concealment of the nature of the transac- 
tion between Walter P. Hanley and Harry A. Tebbitts, and 
the concealment of the proceedings and acts of said Harry 
A. Tebbitts and Raymond Brothers Clarke Company and 
their agents and employees, render it impossible for your 
petitioner to state with sufficient definiteness the facts to 
entitle your petitioner to maintain an action at law, for 
which reasons your petitioner invokes the equitable pow- 
ers of this court that your petitioner may have a discovery 
of the facts on which your petitioner is entitled to relief, 
and that thereupon this honorable court may grant fully 
such relief as the proofs shall show your petitioner entitled 
to.” The prayer is that the transfer be declared null and 
void, and that the defendants be decreed trustees for their 
own wrong for Walter P. Hanley, bankrupt, and for an 
accounting. 

The answer of defendants, after admitting its incorpora- 
tion, that it was engaged in the wholesale mercantile busi- 
ness, and that Hanley had been engaged in the retail mer- 
chandising business, as charged in plaintiff’s petition, 
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denied that it received the assign:nent of the accounts 
alleged against with any fraudulent intent, and, further 
answering, said: 

“And this defendant, further answering, alleges that on 
the 14th day of July, 1900, the said Walter P. Hanley was 
indebted to this defendant in the sum of $1,318.51 for 
goods and merchandise theretofore sold and delivered to 
said Hanley by this defendant, and that on said date the 
said Walter P. Hanley, in full payment of said indebted- 
ness, sold and delivered to this defendant the notes and 
accounts mentioned in plaintiff’s petition, which notes and 
accounts did not exceed in value the amount then due and 
owing to this defendant from the said Hanley. And this 
defendant alleges that in all things connected with the pur- 
chase of said notes and accounts the defendant Harry A. 
Tebbitts acted as the agent of this defendant. [Further 
answering, this defendant says that, all this time said notes 
and accounts were so sold and delivered by said Hanley to 
this defendant, neither this defendant nor his agent Harry 
A. Tebbitts knew or had reason to believe that the said 
Walter P. Hanley was insolvent, nor did they or either of 
them believe or have reasonable cause to believe that 
said notes and accounts were sold to this defendant 
by said Hanley with any intent to give this defend- 
ant a preference, nor did said Walter P. Hanley intend 
said sale and transfer of said notes and accounts so made 
to be a preference. Wherefore this defendant prays that it 
may go hence without day and recover its costs herein ex- - 
pended, but, if for any reason this court shall find that the 
gaid sale of said notes and accounts is invalid, then this 
defendant prays that its debt against said Hanley may be 
revived against the estate of said Hanley, and that this 
defendant may be adjudged entitled to its pro rata share of 
the assets of said estate, and that in any event the plain- 
tiff’s recovery may be restricted to the excess received by 
this defendant on and above its pro rata share of said 
estate.” There was a reply in the nature of a general de- 
nial to this answer. 
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We have quoted from these pleadings at considerable 
length in view of the fact that on a proper construction of 
the issues tendered in the court below depends the correct 
conclusion to be reached from the facts clearly and plainly 
established by the evidence contained in the bill of ex- 
ceptions. 

It is proved in the testimony beyond the possibility of a 
cavil that, at the time these notes and accounts were as- 
signed to defendant’s agent, Hanley was hopelessly insoly- 
ent, and that this fact was known to the defendant when 
it received the assignment. It is also without dispute that 
the assignment was hurriedly made on a telegraph blank, 
and handed to defendant’s agent when Hanley was in the 
act of absconding, and when other creditors were known 
by defendant to be pressing him for a settlement of their 
accounts. It is stipu'ated that there had been collected 
by defendant on these iotes and accounts $2,653.38 at the 
time of the trial, but the remainder of the assets were not 
accounted for in the record. The court below found that 
defendant knew that Hanley was insolvent when it took 
the assignment of the claims, but.also found that the as- 
signment was taken in perfect good faith for the payment 
of an indebtedness actually existing, and without any 
fraudulent intent on defendant’s part. At the close of the 
testimony and before judgment, plaintiff tendered an 
amended petition in conformity with the facts proved, 
which alleged specifically that a fraudulent preference was 
intended by this assignment, within the meaning of section 
60 of the bankruptcy law of July 1, 1898. The court de- 
nied leave to plaintiff to file this amended petition on the 
ground that it was a departure from the issues originally 
pleaded, and entered a judgment in favor of defendant, and 
dismissed plaintiff’s petition; and to reverse this judgment 
- plaintiff appeals to this court. 

At the outset of the discussion it is urged by counsel fo: 
appellees that as this is an equitable action brought to this 
court on appeal we cannot, under the rules of practice gov- 
erning appeals, consider the error, if any, of the district 
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court in refusing leave to plaintiff to file its amended 
petition to conform to the facts proved; that such ques- 
tion could only be reviewed in error proceedings. Techni- 
cally this contention is correct and supported by numerous 
former adjudications of this court, but, waiving all ques- 
tion as to the ruling of the district court on the filing of 
the amended petition, we think its judgment is clearly 
erroneous under the practically undisputed evidence in the 
record, which was admitted without objection, and which 
is supported by the general allegations of the petition on 
which the cause of action was tried in the court below. 
The gist of the petition plainly was the alleged fraudulent 
transfer of the notes and book accounts of the insolvent 
firm within four months of the adjudication of Hanley’s 
bankruptcy. While there was no specific allegation of an 
intended fraudulent preference in the original petition, 
yet the petition was not assailed either by motion or de- 
murrer, but on the contrary was pleaded to, and an answer 
filed denying specifically that defendant intended any 
fraudulent preference by reason of the transfer, or that it 
knew of the insolvency of Hanley when such transfer was 
made. On this question the particular allegations of the 
answer aided the general allegations of the petition, and 
fairly presented for adjudication to the court below the 
question of an intended fraudulent preference within the 
meaning of section 60 of the bankruptcy act, which pro- 
vides as follows: 

“A person shall be deemed to have given a preference if, 
being insolvent, he has procured or suffered a judgment to 
be entered against himself in favor of any person, or made 
a transfer of any of his property, and the effect of the en- 
forcement of such judgment or transfer will be to enable 
any one of his creditors to obtain a greater percentage of 
his debt than any other of such creditors of the same class. 
If a bankrupt shall have given a preference within four 
months before the filing of a petition, or after the filing of 
the petition and before the adjudication, and the person 
receiving it, or to be benefited thereby, or his agent acting 
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therein, shall have had reasonable cause to believe that it 
was intended thereby to give a preference, it shall be void- 
able by the trustee, and he may recover the property or its 
value from such person.” 

There seems to be one question on which the various 
holdings of the circuit courts of the United States are 
fairly uniform, and that is on the proposition that, where 
an insolvent debtor transfers to one of his creditors in pay- 
ment of his debts personal property sufficient in value to 
satisfy the debt in full, a preference will be presumed, ! 
cause such is the natural and logical result of the transac- 
tion. Johnson v. Wald, 93 Fed. 640; Goldinan v. Smith, 93 
Fed. 182; In re. Wolf, 98 Fed. 84; Shutts v. First Nat. 
Bank, 98 Fed. 705; In re Ft. Wayne Electric Corporation, 
96 Fed. 808. And again section 67, subdivision E of the 
bankruptcy act, declares all conveyances, transfers or as- 
signments of property by a bankrupt, made within four 
months of the filing of the petition for an adjudication of 
bankruptcy, with the intent and purpose on the part of the 
bankrupt to hinder, delay and defraud his creditors or any 
of them, void as against the creditors of such debtor, ex- 
cept as to transfers in good faith for a present fair con- 
sideration. The evidence in this case shows that the trans- 
fer of the notes and accounts was not for a present, but 
for a past consideration, and consequently, when made, as 
the evidence clearly shows it was, with the intent on the 
part of the bankrupt to delay and hinder other creditors, 
it was void within the meaning of this act. 

Because of the failure of the record to account for the 
uncollected claims in the hands of the defendant it is im- 
possible to make an independent finding as to the amount 
plaintiff should recover, and for this reason it will be 
necessary to reverse the judgment of the district court, 
with directions to enter a judgment in favor of plaintiff, 
and require a full.accounting from the defendant for all 
claims assigned to it on July 18, 1900. 

Since the passage of section 681¢ of the code, which pro- 
vides for a trial de novo in equity appeals in this court, 
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and for independent conclusions as to what “finding or 
findings are required under the pleadings and all the evi- 
dence,” there is no reason why plaintiff’s request to file 
the amended petition tendered in the court below should 
not be granted here. An amendment to correspond to the 
facts proved is permissible under our code, either before 
or after judgment, provided always that the amendment 
shall not state a new and different cause of action from 
that originally relied upon. The transaction complained 
of is the cause of action. As before stated, in the instant 
case it was the alleged illegal and fraudulent assignment 
of the notes and accounts to the defendant by the bank- 
rupt. Consequently, the amended petition tendered is 
germane to the original cause of action. Gosnell v. Web- 
ster, T0 Neb. 705; Hpply v. Lovell, 5 Neb. (Unof.) 251; 
Gourley v. Prokop, 71 Neb. 612. An amendment is per- 
missible which does not change the cause of action, but 
merely sets forth a new assignment or breach springing 
from the original cause. Perot v. Leeds, 13 Phila. (Pa.) 
185; Kiser v. Dannenberg, 88 Ga. 541;15 S. E. 17; Carrie 
v. Cloverdale Banking & Commercial Co., 90 Cal. 84. The 
practice seems to be approved in states having statutes 
governing proceedings on appeal similar to our own to 
either treat the amendment offered in the court below as 
having been filed or to permit it to be filed anew in the 
court of last resort. In Toy v. \cHugh, 62 Neb. 820, an 
immaterial variance between the petition and the proof 
was disregarded, and SULLIVAN, C. J., speaking for the 
court says: 

“Considered as a whole the evidence does not, it is true, 
respond to the averments of the petition; but the variance 
is not in an essential matter and should, at this stage of 
the litigation, be altogether disregarded, for it is evident 
that it did not mislead the defendant to his prejudice nor 
embarrass him in making his defense upon the merits.” 

In McKinney v. Jones, 55 Wis. 39, under a statute 
similar to our own, where a defective petition was con- 
sidered, the court said: 
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“This proof supplied the omission in the complaint. 
Under a familiar rule often acted upon by this court, the 
complaint may be amended, as well after as before judg- 
ment, to correspond with the proofs, or the omission may 
be disregarded.” 

To the same effect has been the holding in Wilcox & 
White Organ Co. v. Lasley, 40 Kan. 521; Case v. Wandel, 
16 Ind. 459. We think the practice in equity appeals per- 
mitting an amendment to be filed in this court in con- 
formity with the facts proved preferable to treating it as 
having been filed in the court below. 

We therefore recommend that the plaintiff be permitted 
to file his amended petition in this court, and that the 
judgment of the district court be reversed and the cause 
remanded, with directions to the court below to find the 
issues in favor of plaintiff, and to require a full account- 
ing from the defendant of all the notes and accounts as- 
signed to it by Hanley on July 18, 1900. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the plaintiff is permitted to file his amended peti- 
tion in this court, and the judgment of the district court 
is reversed and the cause remanded, with directions to the 
court below to find the issues in favor of plaintiff, and to 
require a full accounting from the defendant of all the 
notes and accounts assigned to it by Hanley on July 18, 
1900. 


REVERSED. 


LouP COUNTY ET AL. Vv. J. G. WIRSIG. 
Frrep Aprit 6, 1905. No. 13,759. 


Appeals from the decision of a county board should be entered, tried 
and determined in the district court the same as appeals from 
justices of the peace. Haskell v. Valley County, 41 Neb. 234, fol- 
lowed and approved. 
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ERxz0k to the district court for Loup county: JoHN R. 
Hanna, Jupen. Affirmed. 


A. 8. Moon and H. E. Carter, for plaintiffs in error. 
Guy Laverty, contra. 


OLDHAM, C. 


On the 15th day of June, 1908, the board of county com- 
missioners of Loup county allowed certain claims of one 
J. G. Wirsig against said county. On the 25th day of 
June A. S8. Moon, a taxpayer of the county, filed a notice 
with the county clerk of an appeal from the allowance 
of such claims, and also filed a bond in conformity with 
the statute, which was approved by the county clerk. On 
the 28th day of August a transcript of the procedings was 
filed in the district court for said county, and on the 4th 
day of April, 1904, a motion was filed in the district court 
to dismiss the appeal. This motion was sustained, and the 
appeal dismissed, and appellant Moon brings error to this 
court to set aside the judgment of the district court in dis- 
missing the appeal. 

Section 39, article I, chapter 18, Compiled Statutes 
(Ann. St. 4457), which provides for appeals by taxpayers 
in cases of this character, directs, among other things, that 
“such appeal shall be entered, tried, and determined the 
same as appeals from justice courts.” This section was 
construed by this court in Haskell v. Valley County, 41 
Neb. 234, and we there held that “appeals from the de- 
cision of a county board should be entered, tried, and de- 
termined in the district court the same as appeals from 
justices of the peace.” As the transcript was not filed 
until more than 380 days from the allowance of the claims, 
and as appellant offered no showing to excuse his delay in 
procuring and having the transcript filed, and as he made 
no effort to file a petition in the district court within the 
time prescribed by section 1010a@ of the code, we think the 
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judgment of the district court was the only one that could 
be properly rendered, and we recommend that such judg- 
ment be affirmed. 


AMES and Lerrron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIBMED. 


ELIZABETH EB. SHANNON ET AL., APPELLANTS, V. CITY OF 
OMAHA ET AL., APPELLEES.* 


Firep Aprim 6, 1905. No. 13,597. 


1. Cities: Sewers. Where a city has in good faith adopted and car- 
ried out the plans for a sewerage system of a competent sanitary 
engineer of high standing in his profession, it is not chargeable 
with the cost of additional or substituted improvements made 
necessary by the growth of the city. 


2, Evidence examined, and held to show that the inadequacy of the 
six-inch sewer between 12th street and 16th street in the city 
of Omaha was largely caused by the increased capacity required 
by reason of business buildings of large size having taken the 
place of residences at that locality. 


3. Assessment. The power to make public improvements and to as- 
sess the cost thereof upon property specially benefited thereby 
conferred upon municipal corporations is a continuing power 
and may be exercised whenever the public need demands. 


4. Notice: WarIveR. When a person files a protest against a special 
assessment with the board of equalization before the time fixed 
in the published notice for the meeting of the board, he thereby 
waives any defect in the notice. 


5. Cities: PowrRs: ASSESSMENT. A city, under certain circumstances, 
has power to create a new sewer district within the limits of a 
larger district and to assess the cost of a new sewer in said 
district upon the abutting property therein according to special 
benefits received. 


* Rehearing allowed. See opinion, p. 514, post. 
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6. Assessment. Under the evidence in this case, held that the special 
benefits were practically confined to the property within the new 
district, that each lot therein was specially benefited, and that 
the front-foot method was not inequitable under the circum- 
stances. 


APPEAL from the district court for Douglas county: 
Guy R. C. ReaD, Jupcr. Affirmed. 


Franklin J. Griffin and Richard 8S. Horton, for appel- 
lants. 


C. OC. Wright, W. H. Herdman and A. G. Ellick, contra. 


LETTON, C. 


This action was brought to enjoin the collection of cer- 
tain special assessments against the property of the plain- 
tiffs levied for the purpose of defraying the cost of the con- 
struction of a sewer on Capito] avenue from 12th to 16th 
streets in the city of Omaha. In 1882 a sewer district 
was created by ordinance, known as sewer district No. 
6, and comprising Capitol avenue from 9th street to 20th 
street, the sewer beginning at 9th street on the east and 
flowing to 12th street, and beginning at 20th street on 
the west and flowing thence to 12th street, in which 
street, both of these lateral sewers emptied into a main 
sewer running at right angles thereto. It appears that 
in 1882 the city authorities adopted a drainage plan for 
the city, known as the “Waring System.” Colonel War- 
ing was a sanitary engineer of wide reputation and high 
standing in the profession at that time, who had carried 
out successfully a plan of sanitary sewerage in the city 
of Memphis, in which he used for laterals six-inch pipes. 
When the city authorities of Omaha were about to install 
a sewerage system, they called in Colonel Waring and 
adopted a complete plan and system for the city, pre- 
pared by him. The then city engineer, Mr. Andrew Rose- 
water, was not in favor of the Waring system, and testi- 
fies that in his judgment it was not a practicable system 
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on account of the liability of the six-inch pipes to be- 
come blocked up by sticks and other obstructions; but the 
city council, evidently relying on the high reputation of 
Colonel Waring as a sanitary engineer, adopted his sys- 
tem in spite of Mr. Rosewater’s objection. At the time 
the sewer was constructed, that portion of Capitol 
avenue between 12th and 16th streets was occupied 
mostly by small residences, but soon afterwards a num- 
ber of business buildings were erected on this portion of 
the street, among them being the Dellone Hotel, a large 
five-story modern building, the W. R. Bennett store, the 
Presbyterian Hospital and the Exposition building. At 
least three hydraulic elevators were installed in these 
buildings, and water-closets with sewerage connections 
were put in place. The increased amount of water thus 
cast into the sewer was such that the six-inch pipe be- 
tween 12th street and 16th street was not sufficient to 
carry it off, and the result was that the water from the 
sewer repeatedly backed up into the manholes and flooded 
the basement of the hotel, hospital and the Bennett store, 
rising high enough upon one occasion to put out the fires 
- in the boiler room of the hotel, and requiring the use of 
the city fire-engine a number of times to pump out the 
basements. 

The testimony showed that the use of hydraulic eleva- 
tors throws at times large quantities of water into the 
sewer, and that the use of three elevators at the same 
time discharged into the six-inch sewer a larger quantity 
of water than it could carry away. From 20th street to 
16th street there is a steep hill, and the rapid flow of that 
portion of thé sewer seems to render a six-inch pipe suffi- 
cient to carry off the sewage upon that portion of the 
street, but a larger outlet was necessary on the compara- 
tively level ground from 16th strect to 12th street. In 
1887, in order to remedy these defects, the city council 
created a new sewer district, known as district No. 211, 
comprising that portion of Capitol avenue from 16th 
street to 12th street, and constructed a sewer therein 24 
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inches in diameter instead of six inches as before, con- 
necting with the six-inch pipe at the foot of the hill on 
16th street. Since the construction of this sewer there 
has been no further trouble with the drainage of that por- 
tion of Capitol avenue. The plaintiffs paid the taxes 
_ assessed against their property for the construction of 
the six-inch sewer, but resist the collection of the taxes 
for the 24-inch sewer. 

The plaintiffs contend, first, that the city engineer 
knew in 1882, when the first sewer was laid, that it was 
insufficient; that he was opposed to its construction, and 
that the city, regardless of this knowledge, accepted an 
imperfect plan and constructed a worthless sewer; that 
the city was negligent in so doing, and that to attempt to 
assess the cost of a second sewer under such circumstances 
upon the abutting property is unreasonable, oppressive 
and void. We think there is little merit in this conten- 
tion. In fact, we are inclined to think that the defective 
construction of the sewer of which plaintiffs complain, 
was brought about by an excess of caution on the part of 
the city authorities. So careful were they tc obtain the 
best obtainable system, that they disregarded the advice 
of their city engineer, and sought to obtain the benefit of 
the skill of one of the then most renowned sanitary en- 
gineers of the United States. They did what in their 
judgment was for the best interests of the city, when they 
employed a man with a reputation as an expert in that 
line. It is true that they might better have taken the 
advice of their own engineer, for the future defects of the 
system were not foreseen except by him. When the city 
council, misled by the glamour of a great name, employed 
Colonel Waring, they did what any prudent, cautious 
business man would have done under like circumstances, 
and the plaintiffs cannot complain if their judgment was 
erroneous. The authorities cited by the plaintiffs are to 
the effect that a city is liable for injuries caused to a 
property owner by reason of its negligence in devising a 
defective plan, and in constructing an improper drain, 
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creating a nuisance; but in this case, as we have seen, the 
city was not guilty of negligence. It exercised the high- 
est care under the circumstances. 

The plaintiffs further contend that, since that portion 
of the sewer between 16th street and 12th street received 
the accumulated sewage of the district between 16th 
street and 20th street, the city was without authority to 
assess the entire cost of the large sewer, made necessary 
by this discharge, upon the property between 12th street 
and 16th street; and it is argued that, since the property 
owners from 16th street west to 20th street derived some 
benefit from the enlargement of the sewer from 12th street 
to 16th street, they should pay a portion of the cost of the 
same. They urge that, since the construction of the first 
sewer, a number of boarding houses and other buildings 
have been erected between 16th strect and 20th street; 
that consequently an increased amount of sewage has 
been cast into the six-inch pipe to the west of 16th street; 
that this has rendered a larger sewer necessary between 
12th street and 16th street, and that therefore a part of 
the increased cost of the large sewer should be borne by the 
territory west of 16th street. The evidence shows, how- 
ever, that the six-inch pipe between 12th street and 16th 
strect was large enough to carry off the sewage coming 
down the hill until the business buildings were erected 
between 12th street and 16th street, and afterwards ex- 
cept during business hours when the hydraulic elevators 
and closets were being used; that for about seven hours 
each day the sewer was insufficient, but during the re- 
mainder of the time its capacity was enough, and there is 
no evidence of any clogging of the six-inch sewer west of 
16th street at any time. The great fall at that portion of 
the sewer caused it to clear itself. It is apparent that the 
trouble largely arose from the increased use of the sewer 
within the new district. Under these circumstances we 
think there was nothing arbitrary, excessive or unjust in 
assessing the cost of the sewer to the abutting property 
between 12th street and 16th street, according to special 
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benefits. It is impossible to accurately ascertain and ad- 
just with mathematical certainty the special benefits 
which any particular piece of property receives by virtue 
of the construction of an improvement such as a sewer. 
The most that can be done is to ascertain approximately 
the special benefits received by each particular tract, and 
unless the result of the assessient is excessive, arbitrary 
or unjust it will not be disturbed. 

We think there is no force in the argument that when 
a city has once assessed the cost of a special improvement 
it cannot at a later period, when changing conditions and 
inceased growth have brought about a larger necessity, 
create a new improvement and assess the same against 
the property benefited, for the reason that the owners 
have already paid for one improvement. Such a holding 
might have the effect of continuing a condition which 
might suit a small town or city, and yet be totally in- 
adequate to the requirements of a modern city of 100,000 
inhabitants. The power is a continuing one and may be 
exercised whenever the public need demands it. Koons 
v. Lucas, 52 Ja. 177; Sheley v. City of Detroit, 45 Mich. 
431; Coates v. City of Dubuque, 68 Ia. 550; Broadway 
Baptist Church v. McAtee, 71 Ky. 508; Morley v. Car- 
penter, 22 Mo. App. 640; Dillon, Municipal Corporations 
(3d ed.), sec. 686; Beach, Public Corporations, sec. 1168. 
With the growth of the city its necd has grown. The 
improvement sufficient for 1882 was not sufficient for 
1897. From the 1897 improvement the plaintiffs’ prop- 
erty was benefited, and it should bear its just proportion 
of the burden, measured by the special benefits it re- 
ceived. 

It is further objected that the notice of the meeting 
of the board of equalization is void, for the reason that 
the notice thereof was signed by “Beecher Higby, City 
Clerk.” This was done by virtue of a resolution of the 
council directing him to prepare all notices thereafter 
publishing all meetings of the council as a board of 
equalization. This resolution was adopted prior to the 
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publication of notice of the meeting of the board to as- 
sess the tax in question. It appears that before the meet- 
ing a protest was filed with the board, signed as follows: 
“Caroline L. Poppleton and William S. Poppleton, ex- 
ecutors and trustees of the estate of Andrew J. Popple- 
ton, deceased, by William S. Poppleton.” The property 
affected belonged to the estate of Andrew J. Poppleton, 
deceased, and was held in trust by Caroline L. Popple- 
ton and William S. Poppleton as executors and trustees. 
The will creating the trust was construed by this court 
in Portsmouth Savings Bank v. City of Omaha, 67 Neb. 
50, so far as related to the control of the same under the 
charter provisions as to special assessments, and it’ was 
there held that the trustees were “owners” under such 
statutes. We think this appearance cured any defect in 
the notice, if any such there was, which we doubt. 

As to the objection that the assessment was made by 
the front-foot rule and not by ascertaining the special 
benefits, the board of equalization adjudged and deter- 
mined that the several lots and tracts of real estate had 
each been specially benefited to the amount of the tax 
levied against each tract respectively. 

A portion of the cost, amounting to $1,700 was paid by 
the city as general benefits on account of the use of the 
sewer as a storm-water sewer, and the remainder was 
charged against the property as special benefits. As we 
have seen from a consideration of the evidence, it would 
seem that the benefits were practically confined to the 
new district, that each lot therein was specially benefited, 
and that the front-foot method was not inequitable under 
the circumstances. 

We recommend that the judgment of the district court 
be aiucimed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


36 AFFIRMED. 
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The following opinion on rehearing was filed February 
8, 1906. Judgment of affirmance adhered to: 


1. Cities: Srwers: ASSESSMENT. All of the property in a sewer dis- 
trict which is benefited by the improvement should bear its fair 
proportion of the necessary expense of rebuilding and repairing 
the sewer, or a part of the sewer, in such district. The city 
council cannot determine in advance, and without a hearing, 
that a part only of the property in the district will be benefited, 
and for the purpose of making the improvement create a new 
sewer district embracing only such part of the property and 
assessing the cost to the property benefited. 


2. Assessment: INJUNCTION. A party complaining of an unlawful di- 
vision of a sewer district, and seeking on that ground to enjoin 
the collection of special assessments against his property in a 
new sewer district so formed, must show that he has been in 
some way affected to his substantial injury by such division. 


SEDGWICK, C. J. 


In the brief and oral argument upon the rehearing of 
this case, it was contended that the principle stated in 
the fifth paragraph of the syllabus is not applicable to 
the facts as disclosed by the record. It appears that the. 
city council ascertained that it was necessary to rebuild 
a part of the main sewer extending along Capitol avenue 
through sewer district No. 6, as it then was, because the 
sewer was not of sufficient capacity. It was determined 
to rebuild and enlarge that part of the sewer from 
16th street to 12th street. The council thereupon en- 
acted an ordinance providing for the construction of a 
24-inch sewer from 16th street to 12th street, and in the 
same ordinance created a new sewer district out of that 
part of the old sewer district No. 6, which lay between 
16th and 12th streets. The objection of the plaintiffs is 
that, by creating this new sewer district, in which only 
that part of the sewer lay which was to be rebuilt, the 
council, in effect, determined in advance that no part of 
the sewer district No. 6 would be benefited by the im- 
provement, except that part embraced in the new sewer 
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district. By this action of the council the plaintiffs were 
- deprived of a hearing as to whether property in sewer 
district No. 6, and not included in district No. 211, was 
especially benefited by the improvement, and as to what 
proportion of the cost of the improvement should be as- 
sessed against that property. When expense is to be 
incurred in rebuilding or enlarging a part of a sewer in 
a given sewer district, such expense should be borne by 
the property in that district especially benefited thereby 
to the extent and in the proportion of such special bene- 
fits. It may well be doubted whether the council could 
determine in advance, and without a hearing, that a cer- 
tain part of the property in the sewer district would be 
benefited and the remainder of the property would not 
be benefited, and create a new sewer district composed of 
the property to be benefited by the improvement, and so 
relieve the remaining property of the sewer district as 
it formerly was from any part of the expense of the im- 
provement. The question is whether these parties are in 
a position to complain, and have just grounds to com- 
plain, of this action of the city council. These plaintiffs 
have brought an action in equity to cancel the special as- 
sessments against their property. This suit was begun 
about three years after the action of the city council in 
creating this sewer district. In the meantime the im- 
provement was completed, and these plaintiffs have re- 
ceived the benefits arising from the improvement. The 
action of the council in creating the new sewer district, 
if it rendered their proceedings in assessing the special 
benefits against this property irregular and erroneous, 
would not deprive the council of jurisdiction to make 
such assessment. It seems very clear that the plaintiffs, 
in order to maintain an action of this nature, after so 
great a lapse of time, must, in any view of the case, make 
it affirmatively appear that they have been substantially 
injured by this erroneous proceeding on the part of the 
council. It appears from the petition that only a part of 
the cost of the improvement was assessed against the 
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abutting property. The total cost of the improvement 
was $4,252.65, and $1,700 of this was paid out of the 
general fund of the city. There is no allegation in the 
petition that the amount assessed against the property 
of the plaintiffs was greater than the benefits conferred 
upon the plaintiffs’ property by the improvement; and it. 
does not appear from the allegations of the petition that 
the property embraced in sewer district No. 6, as it was 
before the creation of the present sewer district number . 
211, and not included in that district, was benefited by 
the improvement, or could have been assessed in any 
amount so as to have reduced. the assessment against the 
property of the plaintiffs, or in any way have benefited 
the plaintiffs. The plaintiffs have not shown that they 
have been in any way injured by the action of the city 
council complained of. 
Our former opinion in this case is adhered to. 


AFFIRMED. 


ANTHONY E. LANGDON v. JAMES E. CLARKH. 
Firep Aprit 6, 1905. No. 13,731. 


1. Trial: Warver. Where, in an action for personal injuries, counsel 
for plaintiff invites the Jury to return a verdict for the defendant 
if they find that the plaintiff is only entitled to nominal damages, 
and such verdict is returned, plaintiff cannot complain if the 
evidence would support a verdict for such damages. 


2. Damages. Under section 315 of the code, which provides, in sub- 
stance, that a new trial shall not be granted on account of the 
smallness of damages in an action for an injury to the person, 
a verdict for nominal damages should not be set aside for that 
reason in such an action, even though in the opinion of the 
court the damages are inadequate. 


3. Assault: Instruction. Where there is no evidence of provocative 
words, it is error to instruct the jury that mere words of provo- 
cation are not sufficient to justify a person in committing an 
assault and battery upon another, but the words may be con- 
sidered in mitigation of damages. 


VoL. 73] JANUARY TERM, 1905. * 617 


Langdon v. Clarke, 


Error to the district court for Sarpy county. GrorRGE A. 
Day, Jupen. Reversed. 


._ |. J. Mahoney and A. EH. Langdon, for plaintiff in 
error. 


W. &. Patrick, contra. 


LETTON, C. 


This was an action to recover damages for assault and 
battery which it is alleged was committed upon the plain- 
tiff in error, who was the plaintiff below, by the defend- 
ant Clarke on the 23d day of May, 1902. The answer ad- 
mits the assault, alleges that the blows were struck in self- 
defense, and denies that the plaintiff received the injuries 
described in the petition. The replv denies the allegations 
of the answer, admits that the plaintiff struck one blow, 
and alleges that he did so in self-defense after he had 
been assaulted. The jury returned a verdict in favor of 
the defendant, upon which judgment was rendered dis- 
missing the case. 

The plaintiff Langdon is an attorney at law engaged 
in the practice of his profession at Papillion, in Sarpy 
county, and the defendant James Edward Clarke is a 
resident of that vicinity. On the day the altercation took 
place the plaintiff was proceeding to his place of busi- 
ness, when the defendant, who was standing on the street 
corner, near a number of other persons, called to him and 
asked him to release a certain judgment which the plain- 
tiff had obtained against him a short time previous. Some 
words passed between them with reference to the judg- 
ment, when the defendant struck the plaintiff a blow in 
the face and knocked him down on the sidewalk, in a sit- 
ting posture. The evidence as to what follows is some- 
what contradictory, but it would appear that the plain- 
tiff arose and struck at the defendant, and that something 
of a struggle took place thereafter. The defendant ad- 
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mitted that he struck the plaintiff before the plaintiff had 
made any attempt to strike him or had threatened him in 
any way. The plaintiff testified to physical injuries con- 
sisting of bruises, strains and disturbances of the func- 
tions of certain organs, but the corroborative testimony 
as to these matters was not very strong, and the evidence 
fails to show that any of them resulted directly from the 
first assault by Clarke; and it is probable that the in- 
juries resulted from the subsequent melee after Langdon 
had arisen and, as some witnesses testify, became the ag- 
gressor. It is undisputed, however, that the plaintiff was 
the victim of an unprovoked and unjustified assault in 
the first place. The district court instructed the jury 
as follows: “The undisputed evidence in the case shows 
that on the 23d day of May, 1902, the defendant and the 
plaintiff met upon the streets in the village of Papillion, 
Nebraska, and, after engaging in some words, the defend- 
ant assaulted the plaintiff and struck the plaintiff in the 
face before the plaintiff had offered any violence to the 
defendant. Under the law mere words of provocation 
are not sufficient to justify a person in committing an 
assault and battery upon another, but the words may be 
considered by you in mitigation of damages. Your ver- 
dict will therefore be for the plaintiff, in any event, for 
such damages as you find him entitled to, under the evi- 
dence and these instructions, for whatever injury was in- 
flicted by the first blow.” The jury disregarded this 
instruction and brought in a verdict finding for the de- 
fendant. When the verdict was read it was promptly set 
aside by the trial judge as being in disregard of this in- 
struction. Afterwards, upon a motion being made to 
reinstate the verdict, a number of affidavits were filed on 
bebalf of the defendant to the effect that when Mr. Ma- 
honey, the plaintiff’s counsel, was making his closing 
argument to the jury he used substantially the following 
words: “Gentlemen, Mr. Patrick has asked you to re- 
turn a verdict in favor of the plaintiff for nominal dam- 
ages. Such a verdict would at once brand every person 
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on this jury as dishonest and unworthy of the confidence 
reposed in you. If you do not find the plaintiff entitled 
to a verdict for substantial damages, I ask you to return 
a verdict for the defendant.” Mr. Mahoney in an affi- 
davit denies this exact language, but says that what he 
did say was, in substance, that the plaintiff: was entitled 
to substantial damages, and that, if the jury should find 
he was not entitled to recover, they ought not to return 
a verdict of nominal damages, but should give a clear ver- 
dict for the defendant. There is little difference in these 
statements, and it would seem therefore that the jury 
were invited by the plaintiff’s attorney to return a ver- 
dict for the defendant if they found that the plaintiff was 
only entitled to nominal damages. If the evidence in the 
case warranted the jury in returning a verdict for nom- 
inal damages only, we are inclined to think that the ac- 
‘ tion of the jury in taking the plaintiff’s counsel at his 
word was something of which he was not entitled to com- 
plain. During the progress of the trial the control of his 
client’s interests was in counsel’s hands, and he might 
have, with his client’s consent, explained to the jury that 
the actual damages were much less than the amount 
sought in the petition, and thus voluntarily reduced the 
amount of recovery, or he might dismiss the case alto- 
gether. We think it was entirely within his power to say 
to them that, if they found the plaintiff was not entitled 
to a verdict for substantial damages, he would prefer that 
they should find for the defendant. But the question 
arises whether a verdict for nominal damages could be 
supported under the uncontradicted evidence in this case. 
We are decidedly of the opinion that such ’an assault as 
defendant admits to have occurred, perpetrated upon a 
professional man on the public street, in the presence of 
bystanders, with such violence as to knock him to the 
sidewalk, cannot be properly compensated by nominal 
damages. 

We have in this state, however, a statute, the justice of 
which may perhaps be questioned, which provides that 
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“a new trial shall not be granted on account of the small- 
ness of damages in an action for an injury to the person.” 
Sec. 315 of the code. This statute has been upheld by 
this court and construed to mean exactly what it says. 
City of Omaha v. Crocker, ante, p. 240; O'Reilly v. 
Hoover, 70 Neb. 357. If therefore a verdict for nominal 
damages had been returned, the court would not have 
granted a new trial. Since therefore a verdict for nominal 
damages could have been sustained, we are of the opinion 
that when the jury took plaintiff's counsel at his word 
he was not prejudiced; that, by reason of the invitation 
given to the jury to return a verdict for the defendant in- 
stead of nominal damages, the plaintiff was not entitled 
to a new trial on account of the violation of the instruc- 
tion. 

Complaint is made of that portion of this instruction 
which stated that words of provocation may be considered 
in mitigation of damages, and it is contended that in this 
jurisdiction the only damages ever allowed are compen- 
satory, and therefore that actual damages sustained can- 
not be reduced or mitigated by reason of any words which 
the plaintiff may have used before he was assaulted. It 
is further urged that there is no evidence of provocative 
words to warrant the giving of the instruction. The doc- 
trine which permits mitigation of damages by reason of 
provocative words is proper in those states which allow 
punitive damages to be recovered, but its propriety is 
open to question where no recovery of damages by way 
of punishment is permitted. In this case, however, this 
question is merely academic and will not be discussed, 
since there is no testimony which shows the use of any 
words on the part of the plaintiff which were reasonably 
calculated to proyoke an assault. The only testimony of 
anything said by him prior to the striking was that he 
said he was not a liar, that he was not afraid and that 
the plaintiff could not make him run. There was no evi- 
dence of any words used by the plaintiff which the jury 
were entitled to take into consideration in mitigation of 


Vo. 73] JANUARY TERM, 1905. 521 


Harwood v. Breese. 


damages. Hence, this portion of the instruction was not 
warranted by the evidence and was, we think, prejudi- 
cially erroneous. The jury may well have thought the 
words used were proper to consider in mitigation of dam- 
ages, and in consideration thereof reduced the recovery 
to nominal damages, and by reason of the request of coun- 
sel hereinbefore discussed rendered a verdict for the de 
fendant instead of for reduced damages. 

Yor this error, we think the judgment of the district 
court should be reversed and the cause remanded. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


R. O. HARWoOOD ET AL. V. WILLIAM BREESB. 
Fmep Aprit 5, 1905. No. 13,746. 


1. Verdict: HarMtess Error. Where in an action upon a promissory 
note the defendant denies liability and also sets up a counter- 
claim, the fact that the jury finds for him on his defense to the 
note, but fails to allow his counterclaim, affords no reason for 
setting aside the verdict at the plaintiffs’ request, since ag to 
him this is error without prejudice. 


2. Evidence examined, and held sufficient to support the verdict. 


Error to the district court for Clay county: Groren 
W. Srubss, JupGn. Affirmed. 


John C. Stevens, for plaintiffs in error. 
Thomas H. Matters, contra. 


Lerton, C. 


This action was brought by the plaintiffs Harwood and 
Lewis against the defendant Breese upon a promissory 
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note. The defendant claims that the note was given in 
part payment for a horse; that the purchase price of the 
horse was $100, $40 of which was paid by sale and de- 
livery of a pony at that price to the plaintiffs, the re- 
maining $60 being evidenced by the note. He asserts 
that the plaintiffs warranted and represented the horse 
to be sound, kind and true and in perfect condition as 
a farm horse, and alleged a breach of warranty in that 
the horse was unsound, and wholly unfit for farm pur- 
poses, and that, as soon as he discovered the unsound con- 
dition of the horse and within 24 hours after the pur- 
chase of the same, he rescinded the contract, returned the 
horse and demanded the return of his note and pony, 
which the plaintiffs refused. He asks judgment dismiss- 
ing plaintiffs’ cause of action and for $40 the value of the 
pony. 

The plaintiffs are agricultural implement dealers do- 
ing business in Stockham, Hamilton county, Nebraska, 
and the defendant is a farmer residing in Clay county, 
near that place. It appears that in September, 1902, he 
made some inquiry of one of the plaintiffs as to where he 
could procure a good farm horse; that he was told ‘the 
plaintiffs had one that was out in the country a few miles, 
and that Lewis and he went out to look at the animal 
which was in the pasture of one Druby, near Stockham. 
The defendant testifies that they did not get close to the 
animal on this occasion, but had some conversation with 
Mr. Druby in regard to it, in which conversation Druby 
told him the animal had had distemper in the spring, but 
Lewis at the same time asserted that she was then sound 
and all right. He further testifies that on the Monday 
afterwards they again went to see the horse and another 
conversation was had, at which time Lewis stated that 
he had driven the mare 25 miles the previous day and 
that he knew she was all right. After this conversation, 
the defendant having a pony that he desired to sell, Lewis 
went to the defendant’s farm to look at the pony, and 
while there had another conversation in regard to the 
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horse, repeating the warranty. This testimony in the 
main is corroborated by other witnesses. The negotia- 
tions were completed by the delivery of the pony to 
Lewis that evening, the execution of the note sued upon, 
and the delivery of the horse to the defendant the next 
morning. The defendant took the horse to his farm, when 
he soon discovered that it was unsound, that it had a dis- 
charge from the nose, and a cough apparently caused by 
the distemper or some other disease of the respiratory 
organs. The next morning he returned the horse to the 
plaintiffs, and demanded the return of his note and pony, 
which was refused. He left the horse in the town subject 
to the plaintiffs’ order, and has exercised no control or 
dominion over it since that time. There was a direct con- 
flict in the testimony with regard to whether or not the 
plaintiffs warranted the horse to the defendaut, and also 
as to whether or not the defects in, and disease of, the 
horse were so open and obvious that the defendant must 
have been aware of them at the time that he closed the 
transaction. This evidence was submitted to the jury 
under fair and proper instructions, and the jury found 
for the defendant, but failed to award him the value of 
the pony. 

Plaintiffs urge that the defendant was fully advised as 
to the condition of the animal, and that he knew as much 
about it as the plaintiffs did; that there was no deceit 
practiced by the plaintiffs, and that defendant, knowing 
the horse had distemper, could not rely on a warranty of 
soundness. These facts were disputed. The jury passed 
upon them, finding them in favor of the defendant, and 
the verdict is supported by the evidence. Plaintiffs in 
error further argue that, since the plaintiffs should have 
recovered $60, interest and costs, or, the defendant should 
have recovered $40, interest and costs, there is no evi- 
dence to support the verdict; that the jury disregarded 
instructions given of this tenor and effect, and contend 
that, because the verdict did not give the defendant all 
he asks for, it is contrary to the evidence, and therefore 
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the plaintiffs should have a new trial. If this objection was 
urged by the defendant it might perhaps have some merit, 
but it would hardly be worth while for the court to send 
the case back for a new trial at the plaintiffs’ request, to 
allow the defendant the opportunity to mulct them in in- 
creased damages, 

It is urged that the verdict is contrary to the fifth in- 
struction given by the court, wherein the jury are told 
that, if the defendant was advised, or knew, or from the 
exercise of his sense of sight might have discovered that 
the horse was then suffering from distemper or from the 
effects of distemper, and that otherwise the horse was 
sound, the defendant caunot be heard to say that he re- 
lied upon any representations made by the plaintiffs as 
to the soundness of the horse. The evidence was con- 
flicting as to whether these facts existed. The jury found 
for the defendant upon that issue, hence, the verdict is 
not contrary to this instruction. The evidence would 
have supported a verdict against the plaintiffs for the 
value of the pony, but since the defendant is not com- 
plaining as to this the verdict should stand. 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Henry ROHLFF Y. EstaTh oF WILLIAM SNYDER, DE- 
CEASED ET AL. 


Firep Aprit 5, 1905, No. 13,762. 


Administrator’s Sale: Vacatine. In an administrator’s sale the prop- 
erty sold for $3,625. After sale, and before confirmatior, $4,000 
was offered for the property by a responsible bidder, and the 
evidence showed that it would sell for that amount at a resale. 
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The district court set the sale aside on the motion of the ad-. 
ministrator and ordered a resale. Held, That the order setting 
the sale aside and ordering resale was proper. 


Erroe to the district court for Sarpy county: GHORGH 
A. Day, JUDGE. Affirmed. 


G. W. Shields, for plaintiff in error. 
H. Z. Wedgwood, contra. 


LETTON, C. 


At an administrator’s sale of real estate in Sarpy 
county, a certain lot in the village of Papillion was sold 
to Henry Rohlff for the sum of $3,625. Upon the report 
of sale being filed with the district court, the administra- 
tor moved to set aside the sale to Rohlff on the ground 
that the lot was sold for an inadequate price; that since 
the sale he had been offered an advance for the same over 
and above the selling price of more than 10 per cent., and 
has a written agreement with one Megal, a responsible 
person, who agrees to bid and to pay $4,000 for the 
premises upon a resale, and that Megal has deposited 
$500 with him as a forfeit if he fails to make the bid of 
‘$4,000. At the hearing, upon the report of sale, the court 
found that the sale was conducted in conformity with 
law; that since the sale a bona fide offer had been made 
to the administrator of a sum equal to 10 per cent. more 
than the premises sold for, with amount sufficient to 
cover the amount of probable costs of a resale, and found 
further that there were certain minor heirs who have 
interests in the estate, and that these heirs by their guar- 
dian ad litem are objecting to the confirmation. The 
court then set aside the sale to Rohlff and ordered a re- 
sale. I*rom this order refusing confirmation Rohlff has 
appealed to this court. 

Testimony was taken at the hearing in regard to the 
value of the property, which shows, in substance, that at 
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the administrator’s sale William Krug, Wendell Megal 
and Henry Rohlff were bidders. That Krug bid $3,600, 
and no more, and Megal $2,600, and no more; that after 
Megal had bid $2,600, he and Krug had a private conver- 
sation, after which Megal bid no further. Rohlff and 
Krug are rivals in the wholesale and retail beer business, 
and desired to obtain the property for engaging in that . 
business. Rohlff testifies that the property is not worth 
to exceed $3,000, and brought $3,625 because of the busi- 
ness rivalry existing betwen him and Krug. Megal’s tes- 
timony tends to show that Krug is the real party in in- 
terest in the new offer of purchase at $4,000 which has 
been made. 

On appeal Rohlff argues that the property was not 
worth more than the bid; that the application to set aside 
the sale was made for Krug’s benefit; that the proceed- 
ings at the sale were fair, and the bid was not dispropor- 
tionate to the value of the property sold, and that the evi- 
dence does not show that an increase of 10 per cent. over 
the price at the sale, exclusive of the expenses of a new 
sale, has been offered. We think it unnecessary to enter 
into an abstract discussion as to what was the actual or 
“intrinsic” value of the property aside from the competi- 
tion of Rohlif and Krug. Its value in this instance to 
the owners is what it would sell for. The evidence shows 
it will sell for $4,000 at a resale, hence, for the purpose of 
this controversy, that sum is its actual value. The pro- 
visions of the statute with respect to administrators’ sales 
are such as to apprise every bidder of the contingency that 
the sale may be set aside if a sum greater by 10 per cent. 
than the amount of his bid, together with the expenses of 
resale, is offered for the property before confirmation. 
He buys subject to this contingency. 

It was the duty of the court to protect the estate of the 
minor heirs who were interested in the property. The 
court will not inquire into the motives of the person mak- 
ing the offer. 

We think the district court was fully justified in order- 
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ing a resale, and recommend that its judgment be 
affirmed. 


OLDHAM and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WESTERN UNION TELEGRAPH COMPANY Y. CITY OF OMAHA 
BT AL 


Fitep Aprit 5, 1905. No. 14,077. 


1. Taxation: Francutse. The word “franchise” as used in section 78, 
article I, chapter 77, Compiled Statutes, 1903, is a generic term 
and includes all rights and privileges granted to or exercised 
by a person, association, copartnership, joint stock company or 
corporation, engaged in the express, telegraph or telephone bus- 
iness in the state of Nebraska, 


2. Post Roads Act. The act of congress of July 24, 1866 (14 St. at 
Large, p. 221, ch. 230), known as the ‘‘Post Roads Act,” does not 
confer upon telegraph companies accepting its provisions any 
immunity from taxation of their property in this state, whether 
such property be tangible or intangible. 


3. Taxation of franchises in this’ state must be by valuation and in 
proportion to value. 


4. Assessment. Under the first subdivision of section 1, article IX of 
the constitution, the legislature has the power to direct the 
manner of arriving at the value of property and franchises for 
the purpose of taxation. Any rule or method of ascertaining 
the value of property or franchise adopted by the legislature 
that is reasonably fair and just in its operation and fairly well 
adapted to the attainment of the end required is sufficient, but 
the legislature has no power to establish an arbitrary rule or 
standard which has no relation to the ascertainment of value. 


5. . The legislature may direct the manner of ascertaining the 
value of property and franchises, but it cannot prescribe rules 
that prevent the assessment of the property and franchise of a 
corporation on an equality with property in general in propor- 
tion to value. State v. Karr, 64 Neb. 514, 520. 
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6. Constitutional Law. The amount of gross receipts taken in by 
express, telephone and telegraph companies during the year prior 
to the time of assessment, taken alone, is not a reasonable and 
proper method of ascertaining the value of the franchises pos- 
sessed by such corporations. The provision of section 78, which 
fixes the gross receipts as the value of the franchise, fixes an 
arbitrary rule not founded upon any definite relation between 
such receipts and the value of the franchises, and violates the 
constitutional requirement that franchises shall be taxed by 
valuation so that every person and corporation shall pay a tax 
in proportion to the value of his, her or its property and 
franchises. 


7. “Gross receipts’? may properly be considered as an item in estimat- 
ing the value of a franchise, but such receipts standing alone 
are not a proper measure of such franchise value. 


8. Occupation Tax. The legislature has power to tax the gross re- 
ceipts of such corporations under the second subdivision of 
section 1, article IX of the constitution, providing that “it shall 
have power to tax * * * telegraph and express interests or 
business * * * in such manner as it shall direct by general 
law, uniform as to class upon which it operates.” Such taxation 
however is not by valuation but is a tax upon the business of 
such corporations. 


Error to the district court for Douglas county: WILLIS 
G. Sears, JupGE. Reversed with dircctions. 


F. A. Brogan and W. W. Morsman, for plaintiff in 
error. 


C.C. Wright, W. H. Herdman and A. G. Ellick, contra. 


LETToN, C. 


This action was brought by the Western Union Tele- 
graph Company, a New York corporation, against the 
city of Omaha and the city treasurer thereof, to enjoin 
the collection of a city tax levied upon the gross receipts 
of said corporation for the year preceding April 1 as 
representing the franchise of said corporation. The peti- 
tion alleges, in substance, that the plaintiff is a New 
York corporation; that its business is the transmission 
of messages by electricity over telegraph lines in, from 
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and to each of the states and territories of the United 
States, and to and from foreign countries, and that it 
maintains offices in the city of Omaha for the purpose of 
carrying on its business; that it does not own or exercise 
any franchise of any character derived from the state of 
Nebraska or from the city of Omaha; that by and under 
the provisions of the act of congress known as the “Post 
Roads Act” of July 24, 1866, the provisions of which it 
accepted in writing, it had the right to construct, main- 
tain and operate its lines over any portion of the public 
domain, and over and along any of the military and post 
roads of the United States, and that since said time it 
has carried on its business in Omaha and in the state of 
Nebraska under and by virtue of the franchise, rights 
and privileges granted by said act; that it duly returned 
for taxation to the taxing officer of said city all its per- 
sonal property consisting of pole lines, wire lines, tele- 
graph instruments and other property, for assessment, 
but did not include in its return any franchise; that it 
was afterwards assessed the sum of $15,594, being the 
amount. of its gross receipts in said city for Nebraska 
business in the preceding year ending April 1, 1908, as a 
franchise tax; that a levy of 14 mills tax on the dollar 
was made, thereby charging plaintiff with a tax of 
$218.33 on its franchise, and that defendant Hennings, 
treasurer of said city, is now threatening to collect said 
tax; that the law which fixes the value of the franchise of 
telegraph companies at a sum equal to the gross receipts 
of such companies for each current year ending April 1 
in the year in which such assessment is made is a mere 
legislative assessment, and is in violation of section 1, 
article IX of the constitution of the state of Nebraska. 
To this petition a general demurrer was filed, which was 
sustained. Plaintiff elected to stand upon its petition, 
and the action was dismissed, from which judgment it 
has prosecuted error to this court. 

In its brief and argument the plaintiff maintains: 
(1) the nee granted to the plaintiff by the state of 
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New York to be and to do business as a corporation or 
artificial person do not have any situs as independent or 
distinct proprietary entities, and are not within the juris- 
diction of, or subject to taxation in, this state. (2) The 
tax assailed falls within the first provision of section 1, 
article IX of the constitution of the state, and is void un- 
less it be a tax “by valuation” in the sense of that provis- 
ion, which it is not. (8) Sections 77 and 78 of the revenue 
law (art. I, ch. 77, Comp. St. 1908; Ann. St. 10476, 
10477), deprive the plaintiff of its property “without 
due process of law” and violate the 14th amendment of 
the constitution of the United States. 

Conceding for the sake of the argument that the fran- 
chise granted by the state of New York is not subject to 
assessment in this state as a distinct proprietary entity 
disassociated from the tangible property owned by the 
plaintiff, the question remains, is this franchise to be a 
corporation the “franchise” which is to be valued by the 
provisions of the act under consideration? Is it the “cor- 
porate franchise,” the right granted by the state to indi- 
viduals to form and be a corporate body, which is intended 
to be the subject of the tax? 

The statutory provisions relating to the taxation of ex- 
press, telephone and telegraph companies are as follows, 
the sections being given as in the original revenue act of 
1903: 

“Sec. 76. Each and every person, association, copart- 
nership, joint stock company or corporation, engaged in 
the express, telegraph or telephone business in the state 
of Nebraska, shall be deemed and taken to be a company 
engaged in such respective business for the purpose of this 
act.” 

“Sec. 77. It shall be the duty of each express, telephone 
and telegraph company to furnish to the local assessor on 
his demand made of any officer or a managing agent, a 
true, and verified statement of its personal property, and 
of the gross receipts of its business in said local assessing 
district for the year ending April 1 of the current year, 
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which verification shall be by one of the general officers of 
said company or by the local managing agent. Said as- 
sessor may also inspect said company’s books of account 
for his district. For each day’s neglect or refusal to so 
furnish said statement, the conipany shall forfeit the sum 
of twenty-five dollars and for each day’s refusal to furnish 
its books for inspection after such demand by said as- 
sessor, the company shall forfeit the sum of twenty-five 
dollars, to be recovered in an action in the name of the 
state. In case the local assessor shall not be able to come 
at the amount and value of said personal property and 
gross receipts as herein provided by reason of such com- 
pany’s neglect and refusal, he shall come as near such 
value and amount as his information shall admit of, and 
to such value and amount he shall add fifty per cent., and 
such total shall be the assessed valug of the property of 
such company. 

“Sec. 78. Each and every express, telegraph and tele- 
phone company shall be locally assessed on its tangible 
property wherever it shall have any such property, in this 
state in like manner as other personal property is assessed, 
and in addition thereto on the amount of the gross receipts 
for the year next preceding the first day of April of the 
current year, such gross receipts to be taken and consid- 
ered in their total as an item of property and be so listed 
and levied against the same as other property. Such gross 
receipts shall represent the franchise valuation which shall 
not be otherwise assessed.” 

It requires no argument to show that the “franchise 
valuation” mentioned in section 78 cannot be construed to 
mean a “corporate franchise,” the franchise to be a cor- 
poration, whether granted by this state or by the state of 
New York or any other state. Under the provisions of 
section 76, if any individual, association or copartnership 
engages in the express, telegraph or telephone business 
within the state of Nebraska, he or it incurs the same 
liability to pay the tax prescribed as does a corporation, 
hence, the “franchise,” the value of which is sought to be 
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reached for the purpose of taxation by these sections, is 
not the franchise to be a corporation, but it is the right to 
do and transact express, telegraph or telephone business 
within the state, and it is immaterial whether this right is 
derived by virtue of an act of congress, an act of the legis 
lature or by the ordinances of a municipal corporation. 
The thing which is sought to be reached is the intangible 
right to transact business by means of the usual visible 
and tangible agencies with which the operations of such 
business are carried on, independent of the value of the 
instrumentalities themselves. While the legislature has 
termed this intangible property “a franchise,” the concept, 
the idea, might as well have been expressed by some other 
name. It is this intangible right, which possesses value, 
which is intended to be reached and valued for taxation 
by these provisions, independent of the tangible property 
which ‘is otherwise assessed. It is no doubt true that if 
the word “franchise” were used in the more restricted 
sense it would not embrace these privileges and rights, but 
as has often been said, the word “franchise” is sometimes 
used as a generic term which may include not only the 
right granted by the crown in England, or by the state in 
this country, to be a corporation, but the right to exercise 
certain rights or privileges of a public nature which prop- 
erly and in the first instance belonged to the royal pre- 
rogative. 

There is a clear distinction between “corporate fran- 
chise” and franchises or privileges which a corporation or 
individual may exercise, and it is the latter which is made 
the subject of taxation by these provisions. Such rights 
as the right to take tolls upon a public highway, the right 
to charge fixed rates for carrying telephone or telegraphic 
messages, the business carried on by street railway cor- 
porations, water works companies and like public service 
corporations, are often loosely denominated franchises. 
As was said by Justice Field: 

“Much confusion of thought has arisen in this case and 
in similar cases from attaching a vague and undefined 
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meaning to the term ‘franchises.’ It is often used as 
synonymous with rights, privileges, and immunities, 
though of a personal and temporary character; so that, if 
any one of these exists, it is loosely termed a ‘franchise,’ 
and is supposed to pass upon a transfer of the franchises 
of the company. But the term must always be considered 
in connection with the corporation or property to which 
it is alleged to appertain. The franchises of a railroad 
corporation are rights or privileges which are essential to 
to the operations of the corporation, and without which its 
road and works would be of little value; such as the fran- 
chise to run cars, to take tolls, to appropriate earth and 
gravel for the bed of its road, or water for its engines, and 
the like.” Jforgan v. Louisiana, 98 U. 8. 217. 

A like use of the term franchise is shown in the follow- 
ing quotation: The franchise made taxable by tax law, 
“section 2, subdivision 3, as amended by laws 1899, chap- 
ter 712, * * * does not mean the right to exercise cor- 
porate functions, but the right to use the public streets, 
highways, or public places (for the purpose of laying pipes 
or mains), either as an individual or a corporation. The 
right to so use the public streets, highways or public places 
is a property right, and it is because such property has 
value that the right exists to assess it. The ‘franchise, 
right, authority or permission’ (thus made taxable) * * * 
must mean some special privilege derived from some gov- 
ernmental body or some political body having: authority to 
grant the property right sought to be taxed. It is this 
species of property, intangible in its nature, which the law 
was enacted to reach.” People v. Priest, 77 N. Y. Supp. 
382, 75 App. Div. 131. 

This court held in Lincoln Street R. Co. v. City of Lin- 
coln, 61 Neb. 109, 129, that the right granted to a street 
railway company to enter upon the streets of a city to 
carry on its business is only a privilege, license, or per- 
mission. That its corporate franchise emanates from the 
state, but that the grant by ordinance from the city is a 
mere license and not a franchise. Here the word fran- 
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chise is used in the narrower and stricter sense, but this 
holding does in nowise limit the authority of the legisla- 
ture to use the word franchise as a generic term to include 
all rights and privileges granted to or exercised by an in- 
dividual or a corporation engaged in a public service. 

The argument that the state may not tax the intangible 
property of the plaintiff, on account of its right to use the 
public highways being derived from the post roads act, was 
considered in Western Union Telegraph Co. v. Massachu- 
setts, 125 U. S. 580. The laws of the state of Massa- 
chusetts provided that telegraph companies should be 
taxed on such proportion of the value of the entire capital 
stock as the number of miles of line within the state of 
Massachusetts bore to the total number of miles in all the 
states and territories, after deducting the value of any 
property subject to local taxation in the cities and towns 
of the state.) The state treasurer made an estimate of 
$750,952 as the taxable value of the shares of the corpora- 
tion apportioned to that state, the tax upon which appor- 
tionment the telegraph company refused to pay. The 
telegraph company contended in that case, as in the in- 
stant case, that by the post roads act it had been given by 
congress the right to exercise its functions without being 
subject to taxation therefor by the state authorities. In 
the opinion it is said by Justice Miller: 

“The argument is very much pressed that it is a tax 
upon the franchise of the company, which franchise being 
derived from the United States by virtue of the statute 
above recited cannot be taxed by a state, and counsel for 
appellant occasionally speak of the tax authorized by the 
law of Massachusetts upon this as well as all other cor- 
porations doing business within its territory, whether 
organized under its laws or not, as a tax upon their fran- 
chises. But by whatever name it may be called, as de- 
scribed in the laws of Massachusetts, it is essentially an 
excise upon the capital of the corporations. The laws of 
that commonwealth attempt to ascertain the just amount 
which any corporation engaged in business within its 
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limits shall pay as a contribution to the support of its gov- 
ernment upon the amount and value of the capital so em- 
ployed by it thercin. The telegraph company, which is the 
defendant herve, derived its franchise to be a corporation 
and to excercise the function of telegraphing from the state 
of New York. It owes its existence, its capacity to con- 
tract, its right to sue and be sued, and to exercise the busi- 
ness of telegraphy, to the laws of the state under which it 
is organized. But the privilege of running the lines of its 
wires ‘through and over any portion of the public domain 
of the United States, * * * and over, under, or across 
the navigabie streams or waters of the United States,’ is 
granted to it by the act of congress. This, however, is 
merely a permissive statute, and there is no expression in 
it which implies that this permission to extend its lines 
along roads not built or owned by the United States, or 
over and under navigable streams, or over bridges not built 
or owned by the federal government, carries with it any 
exemption from the ordinary burdens of taxation. While 
the state could not interfere by any specific statute to pre- 
vent a corporation from placing its lines along these post- 
roads, or stop the use of them after they were placed there, 
nevertheless the company receiving the benefit of the laws of 
the state for the protection of its property and its rights is 
liable to be taxed upon its real or personal property as any 
other person would be. It never could have been intended 
by the congress of the United States, in conferring upon a 
corporation of one state the authority to enter the territory 
of any other state and erect its poles and lines therein, to 

establish the proposition that such a company owed no 
obedience to the laws of the state into which it thus en- 
tered, and was under no obligation to pay its fair propor- 
tion of the taxes necessary to its support.” Citing Tele- 
graph Co. v. Texas, 105 U.S. 460; Railroad Co. v. Peniston, 
18 Wall. (U. 8.) 5; Thomson v. Pacific R. Co., 9 Wall. (U. 
S.) 579. See also Attorney General v. Western Union Tele- 
graph Co., 141 U. 8. 40, 11 Sup. Ct. Rep. 889. 

The post roads act does not confer any rights of eminent 
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domain upon a telegraph company, but merely withdraws 
from state interference interstate commerce by telegraph. 
If the telegraph company does business in this state, it 
stands upon the same footing as all other corporations, 
except that it is protected from state interference in its 
business by the post roads act. Western Union Telegraph 
Co. v. Pennsylvania R. Co., 195 U. S. 540, 25 Sup. Ct. 
Rep. 183. 

These cases we think dispose of the contention that the 
right to do business-over thc post roads of the state of Ne- 
braska is not taxable as property within the state The 
plaintiff contends, however, that, even if this be so, this 
intangible right cannot be taxed unless in connection with 
and as a part of the value of the tangible property with 
which it is associated, and upon the existence of which it 
depends. The scheme of taxation in Massachusetts, how- 
ever, deducted from the proportion of the capital stock the 
value of property locally taxed, and thus reached the in- 
tangible property of the corporation. Western Union Tele- 
graph Co. v. Massachusetts, supra. 

The same contention, in substance, was made in the case 
of Adams Express Co. v. Kentucky, 166 U.S. 171, 17 Sup. 
Ct. Rep. 527. This case was brought in the circuit court 
of the United States for the district of Kentucky on behalf 
of the Adams Express Company to enjoin to the collection 
of certain taxes. A demurrer to the bill was sustained and 
the case appealed to the United States supreme court. The 
constitution of Kentucky provides that all property shall 
be taxed in proportion to its value; that the taxes shall be 
uniform, and shall be levied and collected by general laws; 
that corporate property shall pay the same rate of taxa- 
tion paid by individual property, and allows the general 
assembly to provide for taxation based upon income, li- 
censes or franchises. The statutes provided for a tax 
npon franchises, and for certain returns to be made by the 
officers of corporations with reference to the kind of busi- 
ness, the amount of capital stock, the number of shares, 
the amount of surplus, of undivided profits, of indebted- 
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ness, of gross earnings and other information considered 
to be of value in ascertaining the value of a franchise. 
Chief Justice Fuller writing the opinion said: “It is evi- 
dent that the word ‘franchise’ was not employed in a tech- 
nical sense, and that the legislative intention is plain that 
the entire property, tangible and intangible, of ail foreign 
and domestic corporations, and all foreign and domestic 
companies possessing no franchise, should be valued as an 
entirety, the value of the tangible property be deducted, 
and the value of the intangible property thus ascertained 
be taxed under these provisions; and as to railroad, tele- 
graph, telephone, express, sleeping car, etc., companies, 
whose lines extend beyond the limits of the state, that their 
intangible property should be assessed on the basis of the 
mileage of their lines within and without the state. * * * 
The property, tangible and intangible, owned by corpora- 
tions is subjected to like taxation, and so is the tangible 
and intangible property of individuals associated together 
in companies, and while the provisions of sections 4077 and 
4078 do not apply to all individual taxpayers, yet refer- 
ence to section 4020 and the schedule which must be re 
turned by each taxpayer, as required by section 4058, dem- 
onstrates that individual taxpayers are also subjected to 
taxation on all their intangible property, whatever that 
may be, as well as on all their tangible property.” See 
also Henderson Bridge Co. v. Kentucky, 166 U. 8S. 150, 17 
Sup. Ct. Rep. 532. 

The question of the taxation of intangible ee as a 
distinct subject of taxation has been so clearly stated and 
discussed in an opinion on rehearing by Judge Brewer as 
to merit an extended quotation. He says: “The burden 
of the contention of the express companies is that they 
have within the limits of the state certain tangible prop- 
erty, such as horses, wagons, etc.; that that tangible prop- 
erty is their only property within the state; that it must be 
valued as other like property, and upon such valuation 
alone can taxes be assessed and levied against them. But 
this contention practically ignores the existence of in- 


538 NEBRASKA REPORTS. [Vor. 73 


Western Union Telegraph Co. v. City of Omaha. 


tangible property, or at least denies its liability for taxa- 
tion. In the complex civilization of today a large portion 
of the wealth of a community consists in intangible prop- 
erty, and there is nothing in the nature of things or in the 
limitations of the federal constitution which restrains a 
state from taxing at its real value such intangible prop- 
erty.. * * * It matters not in what this intangible 
property consists—whether privileges, corporate franchises, 
contracts or obligations. It is enough that it is property 
which though intangible exists, which has value, produces 
income and passes current in the markets of the world. 
To ignore this intangible property, or to hold that it is 
not subject to taxation at its accepted value, is to elimi- 
nate from the reach of the taxing power a large portion of 
the wealth of the country. Now, whenever separate ar- 
ticles of tangible property are joined together, not simply 
by a unity of ownership, but in a unity of use, there is not 
infrequently developed a property, intangible though it 
may be, which in value exceeds the aggreyate of the value 
of the separate pieces of tangible property. Upon what 
theory of substantial right can it be adjudged that the value 
of this intangible property must be excluded from the tax 
lists, and the only property placed thereon be the separate 
pieces of tangible property? * * * Nov, it is a cardinal 
rule which should never be forgotten that whatever prop- 
erty is worth for the purposes of income and sale it is also 
worth for the purposes of taxation. * * * Suppose an 
express company is incorporated to transact business 
within the limits of a state, and does business only within 
such limits, and for the purpose of transacting that busi- 
ness purchases and holds a few thousands of dollars’ worth 
of horses and wagons, and yet it so meets the wants of the 
people dwelling in that state, so uses the tangible property 
which it possesses, so transacts business therein that its 
stock becomes in the markets of the state of the actual cash 
value of hundreds of thousands of dollars. To the owners 
thereof, for the purposes of income and sale, the corporate 
property is worth hundreds of thousands of dollars. Does 


VOL. 73] JANUARY TERM, 1905. 539 


Western Union Telegraph Co. v. City of Omaha. 


substance of right require that it shall pay taxes only 
upon the thousands of dollars of tangible property which 
it possesses? Accumulated wealth will laugh at the 
crudity of taxing laws which reach only the one and ignore 
the other, while they who own tangible property, not or- 
ganized into a single producing plant, will feel the in- 
justice of a system which so misplaces the burden of taxa- 
tion.” Adams Express Co. v. Ohio State Auditor, 166 U. 
S. 185, 218, 17 Sup. Ct. Rep. 604. See also Richmond & 
D. R. Co. v. Brogdan, 74 N. Car. 707; Richmond & D. R. 
Oo. v. Commissioners, 74 N. Car. 506; State v Savage, 65 
Neb. 714. 

Considering and construing together these sections of 
our statute, it seems clear that the object of the law is to 
reach the intangible value which may appertain to the use 
by individuals. or corporations of the usual tangible 
agencies and instrumentalities employed in the telegraph, 
telephone and express business, and that the words “fran- 
chise value” as used in section 78, supra, are used in a 
broad sense and really mean the value of the intangible 
property. This may or may not include “corporate fran- 
chise,” since it may be either an individual or a copartner- 
ship or a corporation which conducts‘the business and the 
“corporate franchise,” if included, is only an incident and 
not the subject matter which it was intended to tax. This 
intangible property possesses value and is capable of valu- 
ation for the purposes of taxation. Its value is largely 
derived in the case of telegraph and telephone companies 
from the license or grant by the state to such companies 
to use the public highways, and in the case of express 
companies more indirectly by reason of the exercise of 
powers and privileges granted to and used by the railroad 
companies over whose lines the greater part of the business 
of express companies is carried on. 

We conclude therefore as to this branch of the case that 
it is immaterial whether the franchise granted to the 
plaintiff by the state of New York is taxable in this state 
or not, since this franchise is not the subject of the tax 
imposed by said section 78. 
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Taxation of franchises in this state, however, must 
be “by valuation” and “in proportion to value.” Section 
1, article IX of the constitution of Nebraska, is as fol- 
lows: 

“The legislature shall provide such revenue as may be 
needful, by levying a tax by valuation, so that every per- 
son and corporation shall pay a tax in proportion to the 
value of his, her or its property and franchises the value to 
be ascertained in such manner as the legislature shall di- 
rect, and it shall have power to tax peddlers, auctioneers, 
brokers, hawkers, commission merchants, showmen, jug- 
glers, inn-keepers, liquor dealers, toll bridges, ferries, in- 
surance, telegraph and express interests or business, vend- 
ers of patents, in such manner as it shall direct by general 
law, uniform as to the class upon which it operates.” 

This section is a substantial copy of section 1, article 
IX of the constitution of Illinois of 1870, except that a 
very material and vital change is made with reference to 
the taxation of franchises. In the Illinois constitution, 
the second provision of this section classifies persons using 
and exercising “franchises and privileges” with “peddlers, 
auctioneers, brokers, hawkers, merchants, commission mer- 
chants, * * * insurance, telegraph and express inter- 
ests or business,” and they are taxable “in such manner as 
it (the legislature) shall from time to time direct by gen- 
eral law, uniform as to the class upon which it operates.” 
In Illinois, therefore, the constitutional command that 
franchises shall be taxed by valuation does not exist. An 
examination of the constitutions of most of the states 
shows that, in the great majority of instances, no such 
limitation is found upon the power to tax franchises as is 
found in the constitution of this state. The different 
methods of subjecting franchises to taxation in other states 
are almost as numerous as the states. For instance, fran- 
chises have been taxed by the number of tons of coal 
mined, by the amount of capital stock employed within a 
state, by the net earnings of a corporation, by the average 
amount of deposits in banks, by the dividends paid, and 
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by the gross receipts of railway and other corporations. 
None of these methods of taxation however are based upon 
the value of the franchise, and the taxes are assessed with- 
out regard to any valuation. Society v. Coite, 6 Wall. 
(U. S.) 594; Home Ins. Co. v. New York, 134 U. S. 594, 
10 Sup. Ct. Rep. 5938; Provident Institution v. Mussa- 
chusetts, 6 Wall. (U. 8.) 611. 

Since in this state franchises must be treated for the 
purpose of taxation the same as all other property, the 
question arises, can the legislature itself assess their value 
without the intervention of any other officer? In Aachen 
& Munich Fire Ins. Co. v. City of Omaha, 72 Neb. 518, we 
held that the power of the legislature over taxation was 
unlimited, except where the constitution has imposed re- 
straints or limitations thereupon. There is no limitation 
in the constitution in regard to the method or manner in 
which values may be ascertained by the legislature. But 
if the legislature assumes the burden or duty of fixing a 
rule or method of ascertaining the value of property or 
franchises, it is strictly governed by the constitutional 
provisions that the assessment shall be by valuation and 
in proportion to value. An arbitrary, capricious and un- 
just rule for assessment by value made in disregard of the 
plain provisions of the constitution, whether by the as- 
sessor or the legislature, cannot be upheld. If the rule or 
manner prescribed by the legislature is reasonably fair 
and just in its operation, and is measurably proper and 
fairly well adapted to the attainment of the end required, 
it will not be interfered with, since exactness is well nigh 
unattainable in such matters, but if it is a rule or criterion 
by which an arbitrary standard is established which has 
no relation to the object sought to be attained, to wit, the 
ascertainment of value, it cannot be upheld as a proper 
exercise of legislative direction of the taxing power. As 
was said by Judge SEDGWICK in State v. Karr, 64 Neb. 
514: 

“The legislature may direct the manner of ascertaining 
the value of property and franchises; but it cannot pre 


542 NEBRASKA REPORTS. [Vou. 73 


Western Union Telegraph Co. y. City of Omaha. 


scribe rules that prevent the assessment of the property 
and franchises of corporations on an equality with prop- 
erty in general in proportion to value.” 

There is nothing in the constitution which prevents 
different classes of property from being listed and valued 
for taxation by different modes and agencies. The prop- 
erty which is the subject of taxation is so various and 
different in its characteristics and conditions that a fixed 
and unvarying rule for ascertaining its value would be 
ineffective, and might easily produce a more unjust valua- 
tion than different methods and agencies created expressly 
for the purpose of adaptation to the different classes of 
property sought to be valued. The legislature is left with 
unlimited discretion as to the manner and method of as- 
certaining the value of property for taxation, that is, the 
instruments and agencies which it may use such as the 
requirement of schedules, returns, lists and so forth, and 
the creation of assessors, assessing boards, boards of 
equalization, boards of review and like bodies. All these 
matters are committed to the legislative discretion, but in 
all its acts and through all its proceedings in this behalf, 
the end in view must be to ascertain as nearly as may be 
the true value of property, so that each person or corpora- 
tion may pay a tax in proportion to value. 

It is said in State v. Savage, 65 Neb. 714: “The sub- 
ject relating to the rule of uniformity has heretofore re- 
ceived consideration by this court in the case of State 
v. Osborn, 60 Neb. 415. It is there held that the valuation 
of property for taxation must be uniform. Say the court 
in the opinion, at page 419: ‘There is another cardinal 
rule of taxation, and that is that “every person and cor- 
poration shall pay a tax in proportion to the value of his, 
her or its property and franchises.” Constitution, art. IX, 
sec. 1. And this rule of uniformity applies not only to the 
rate of taxation, but as well to the valuation of property 
for the purposes of raising revenue. High School District 
No. 137 v. Lancaster County, 60 Neb. 147. The constitu- 
tion forbids any discrimination whatever among taxpay- 
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ers. State v. Graham, 17 Neb. 438; State v. Poynter, 59 
Neb. 417.’ ” 

Are the gross receipts of a telegraph, telephone or ex- 
press company a reasonable measure of the value of the 
franchise of such corporation? It is difficult to see that 
there is any nu¢cessary connection between the amount of 
money taken in by such a company and the value of the 
right to carry on its business. The value of a business 
depends in great measure upon the matter of profit or loss. 
If the business is conducted at a large profit, its value is 
enhanced. If at actual cost or at a loss, it is practically 
of no value. In the case of telegraph, telephone and ex- 
press companies, the profits of the business, and conse- 
quently the value of a franchise, depend very largely upon 
the rates which they are authorized to charge for the serv- 
ice performed. It is a well known fact that in some in- 
stances the franchises conferred upon such corporations 
limit the rates which may be charged, while in others no 
such restriction is placed upon them, and the value of the 
business may often depend upon the nature and extent of 
such regulations. The costs and expenses of carrying on 
the business may be enhanced by the nature of the locality 
in which it is conducted, or by other conditions arising by 
reason of the circumstances surrounding each company so 
engaged. To say that the value of a business which yields 
large profits, and that of one from which no profits result, 
and in which the stockholders are called upon for assess- 
ments, is the same, is absurd and contrary to common 
_ sense. The gross receipts in the case of a company doing 
business at a loss may well be as great or greater than that 
of one which pays substantial profits, and the tax assessed 
under the rule of the statute would be as high in one case 
as in the other. Can this be said to be a tax in proportion 
to value, or is it not rather the application of an arbitrary 
standard not justified by the existence of any general re- 
lation between gross receipts and actual value? 

In Minces v. Schoenig, 72 Minn. 528, 75 N. W. 711, the 
facts were that an ordinance of the city of Winona pro- 
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vided for licensing the conductors of “gift, fire and bank- 
rupt sales,” and for taxing them two per cent. of the 
amount of the gross receipts of their sales. The two per 
cent. tax was complained of. The court say: 

“The ordinance contains two sets of provisions—one 
relating to licensing the conductors of gift, fire, and bank- 
rupt sales, and the other providing for payment by them 
of a tax of two per cent. of the amount of the gross re- 
ceipts of their sales. This mode of taxation is so palpably 
in violation of section 1 of article IX of the constitu- 
tion, which requires that ‘all property on which -taxes are 
to be levied shall have a cash valuation,’ that it cannot 
stand for a moment. The levislature itself has no power 
to adopt any such system of taxation, or to grant authority 
to a municipality to do so. But the provisions relating to 
licensing are severable from and independent of those re- 
lating to taxation, so that the invalidity of the latter does 
not render the former invalid.” 5 

“Tt is not competent for the legislature to declare that 
any species of property is of a particular value, because of 
its income, or to declare that the income alone shall be 
considered in determining its value.” Board of Assess- 
ment v. Alabama Central R. Co., 59 Ala. 551. 

In Crescent City R. Co. v. City of New Orleans, 44 La. 
Ann. 1057, it was held that the earning capacity of a street 
railway company is the true basis of assessment, but the 
facts were that the board of assessors capitalized the prop- 
erty on the basis of the dividend paid at six per cent., then 
deducted the value of the tangible property and returned 
the difference as the value of the franchise. A very different 
rule from that fixed in this state and one which bore a 
clear relation to the actual value. So, also, it was held in 
St. Charles Street R. Co. v. Board of Assessors, 51 La. 
Ann. 459. See, also, Inhabitants of Cheshire v. County 
Commissioners, 118 Mass. 386; City of Brookfield v. Tooey, 
141 Mo. 619; Livingston v. City of Paducah, 80 Ky. 656; 
State v. Lakeside Land Co., 71 Minn. 283, 73 N. W. 970; 
Doster v. Sterling, 33 Kan. 381, 6 Pac. 556; State v. Jones, 
51 Ohio St. 492. 
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Under our former constitution, where no restriction is 
imposed such as in section 1, article IX of the present one, 
this tax would be valid. A land road tax of $4 a quarter 
section was imposed on all lands in the state, under that 
constitution, and held valid (Burlington & WM. R. R. Co. v. 
York County, 7 Neb. 487), but was repealed by the adop- 
tion of the present constitution. J/cCann v. Merriam, 11 
Neb. 241. 

We are of the opinion that the amount of gross receipts 
taken in by express, telephone and telegraph companies 
during the year prior to the time of assessment, taken 
alone, is not a reasonable and just method of ascertaining 
the value of the franchise possessed by such corporations; 
that it fixes an arbitrary rule, not founded upon justice 
nor upon any definite relation between receipts and value, 
and is in violation of the rule laid down by the first sub- 
division of section 1, article LX of the constitution. 

The amount of eross receipts is beyond question one of 
the items which enters into the value of a business. It is 
entirely proper to consider the same in estimating value, 
and in fact it would be difficult to attain to a proper judg- 
ment of actual value without a knowledge of what such 
receipts might be. But there are other facts which are 
equally necessary to know in order to form any just or fair 
conception of the value of the privileges and rights exer- 
cised by such corporations, and none of these are allowed 
to be considered by the statute. So far as section 78 seeks 
arbitrarily to fix the value of a franchise at the sum of 
the gross receipts of such corporation for the previous 
year, it contravenes the constitutional limitation of taxa- 
tion by valuation, and is void. 

In order that there may be no misapprehension in re- 
' gard to the point decided in this case, we deem it advisable 
to say that, while the legislature may not arbitrarily set 
up an unvarving rule or standard by which to determine 
the value of a franchise we have already upheld a tax upon 
gross receipts imposed under the new revenue law. A tax 
levied upon the gross receipts of insurance companies dur- 

38 
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ing the year preceding April 1 of the year in which the tax 
is assessed may properly be levied and assessed in this 
state under the provisions of the second subdivision of 
section 1, article IX of the constitution. Aachen & 
Munich Fire lns. Co. v. City of Omaha, 72 Neb. 518. And 
so likewise with express, telegraph and telephone interests 
or business, there is no restriction upon the power of tax- 
ation of such interests or business, except that it must be 
by general law, uniform as to the class. The tax which 
may be levied under this provision is a business tax and is 
not required to be levied by valuation, and if the power is 
desired to be exercised by municipalities, it must be done 
under their own local ordinances and not by general law. 
Aachen & Munich Fire Ins. Co. v. City of Omaha, supra. 
Unless intangible property is reached by the exercise of the 
legislative power to tax granted under the second sub- 
division of section 1, a large amount of value subject to 
taxation within this state will fail to bear its just share 
of the public burden. While perhaps some method may be 
found by which the value of these intangible rights or 
franchises may be equitably valued for taxation, still it 
is within the power of the legislature to reach such prop- 
erty for taxation by a more direct manner and without re- 
quiring any valuation. There is nothing to prevent provis- 
ions of law similar to those affecting insurance companies 
from being applied to companies engaged in the express, 
telegraph or telephone business, so far as levying a tax 
upon their business as measured by the gross receipts is 
concerned. The only fault to be found with the sections 
applying to these occupations as they now stand is that the 
legislature said too much when it provided that the fran- 
chises should be valued, and the gross receipts taken as 
the measure of the value. The gross receipts may be taken 
as a Droper measure of the amount of business tax to be 
levied upon such business, but may not be arbitrarily 
taken as a measure of the value of the franchise. 

Under the view taken of the second contention of the 
plaintiff, it is unnecessary to consider whether the exac- 
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tion of such tax is the taking of the plaintiff’s property 
without due process of law. 

We recommend that the judgment of the district court 
be reversed and the cause remanded, with directions to 
grant the relief prayed in plaintiff’s petition. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to grant the relief 
prayed in plaintiff’s petition. 

JUDGMENT ACCORDINGLY. 


HENRY GUND, APPELLEE, V. EviAS BALLARD ET AL., AP- 
PELLANTS. 


Freep Aprit 19, 1905. No. 13,305. 


1. Equity: Jupomenr: Fraup. In a suit in equity between the stock- 
holders of a banking corporation, in process of voluntary liquida- 
tion, over the distribution of funds derived from its assets, a judg- 
ment rendered in another action brought by the corporation against 
a stockholder who was at the time the president, a director and 
one of the trustees selected to wind up the affairs of the bank 
by which the amount due from such stockholder to the corpora- 
tion was adjudicated, which is relied upon by’ such stockholder 
in the equity action as a final adjudication of the amount due 
on such indebtedness, may be impeached by the other stock- 
holders as having been obtained fraudulently or collusively. 


2. Assignment: AssumMpTIon or Drsr. In the action at bar, plaintiff, 
the president and one of the directors of the banking corporation, 
was a creditor of a firm who were also debtors to the bank and 
who became insolvent. In an adjustment of the matters between 
the officer of the bank in his individual right and the bank on 
the one hand, as creditors, and the debtor firm on the other, the 
president, acting for himself and the bank, secured an assign- 
ment and transfer of all the property of the debtors in his own 
name, and obligated himself to pay the indebtedness to the bank 
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by signing a note in its favor with one of the debtors, such indebt- 
edness being carried for some time by renewals of the note thus 
executed. Held, Under the evidence as disclosed by the record, 
that his liability to the bank was not restricted to that of a mere 
surety, but as between him and the bank his obligation to pay the 
indebtedness was primary in its character. 


3. Fiduciary Relations: Fraup. Where a person occupies a fiduciary 
relation to a bank and its stockholders, and engages in litigation 
in which his individual interests are in conflict with those he 
represents in a fiduciary capacity, actual fraud is not essential 
in order to avoid the proceedings thus had and entered into. 


4. Trustee: JUDGMENT: CONCLUSIVENESS. While the affairs of a bank 
were in process of liquidation, the president, who was also a 
director acting as one of the trustees for the purpose of winding 
up its affairs, was made a defendant in an action brought by 
the corporation against himself and one other on a note in favor 
of the bank on which both were obligated, in which it was ad- 
judged that the liability of the president was that of surety only, 
and that the contract evidenced by the note was usurious in its 
character at its inception, and that no interest could be recovered 
thereon, and that all payments should be credited on the principal 
sum borrowed. Held, Under the evidence, that as the issues were 
made up and ihe case tried, the other stockholders were not 
concluded by such judgment, and could in the action at bar — 
inquire into and determine the true amount of the indebtedness 
owing by such officer to the banking corporation. 


5. Contract: Usury. The president and director of a bank cannot 
enter into a contract with the corporation in which he is such 
an officer to pay a usurious rate of interest on money owing by 
him to such corporation, and thereby escape the payment of all 
interest on such indebtedness under the statute denouncing usur- 
ious contracts. 


5a. Equity. In such a case, a court of equity will not enforce the 
unlawful usurious contract, but. will require the debtor to do 
equity by paying the legal rate of interest on the principal sum 
for which he is indebted to the corporation. 


APPEAL from the district court for Lancaster county: 
LINCOLN Trost, JUDGE. Reversed. 


Roscoe Pound and Frank H. Woods, for appellants. 


Tibbets & Anderson and W. G. Hastings, contra. 
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Hoicomes, C. J. 

This is a suit in equity, the real controversy being be- 
tween stockholders of a banking corporation in process of 
voluntary liquidation. The disputed questions are with 
reference to the distribution among the stockholders of 
moneys derived from the assets of the corporation while 
its affairs were being closed up. The plaintiff sues for 
the purpose of having applied on his stock a certain per 
cent. of the moneys belonging to the corporation, which is 
alleged to be due him under the terms of an agreement 
entered into between the stockholders for the purpose of 
disbursing among those entitled thereto the funds which 
had accumulated prior thereto. .The following is a copy 
of the agreement on which the suit is grounded and which 
is set out in the petition of the plaintiff: “It is agreed 
between the stockholders of the Blue Valley Bank that a 
dividend of 70 per cent. shall be paid to the stockholders at 
once on presentation of stock certificates to Elias Ballard 
for indorsement, and out of said dividends shall be charged 
any note held by the bank against such stockholders * * * 
and no money shall be paid any shareholder till his in- 
debtedness to the bank is paid.” The plaintiff alleges that 
by the terms of said agreement he as a stockholder of the 
bank is entitled to the sum of $6,930. He alleges that he 
has paid all of his indebtedness due to the bank and 
thereby has become entitled, under the terms of the agree- 
ment, to his proportionate share of the funds held for 
distribution among the stockholders. It is alleged in the 
petition : 

“That under such agreement all of the stockholders of 
said bank excepting this plaintiff have been paid the full 
70 per cent. dividend upon the face value of the stock held 
by each stockholder; that the amount due under said 
agreement to this plaintiff was held by the said trustees 
and by the said Elias Ballard, as treasurer, awaiting the 
determination of a liability of this plaintiff upon a certain 
note due to the said Blue Valley Bank upon which this 
plaintiff was surety. 
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“6. Plaintiff further alleges that the liability of this 
plaintiff upon said note has been fully determined by a 
judgment in the district court for Thayer county, state of 
Nebraska, and that he has fully paid, satisfied and dis- 
charged the said note and the obligation evidenced thereby, 
and is entitled to receive from the trustee of said bank 
and from Elias Ballard, as treasurer, upon said 70 per 
cent. distribution, the sum of $6,930.” 

The appellants, who also are stockholders, take issue 
with the plaintiff regarding the question of his indebted- 
ness to the bank and its satisfaction, and by their answer 
allege that the plaintiff is indebted to the bank in the sum 
of $4,841.15, with interest thereon at 6 per cent. per an- 
num from January 7, 1896, as evidenced by a promissory 
note in favor of the bank for the principal sum stated, 
dated April 19, 1899, and executed by the plaintiff and 
one George H. Hayes. It is further alleged in the answer 
that the judgment mentioned in the petition, the satisfac- 
tion of which the plaintiff pleads as a satisfaction of the 
indel:tedness owing by him to the bank, was procured to 
be obtained fraudulently and collusively, and that such 
judgment is not binding and conclusive upon the stock- 
holders as an adjudication of the amount due from the 
plaintiff to the banking corporation. These answering 
stockholders ask for an accounting and an ascertainment 
of the amount due to the bank from the plaintiff, and pray 
for a distribution of the proceeds, after the amount found 
to be due from the plaintiff is determined and deducted 
from his pro rata share of the fund for distribution, which 
would otherwise be coming to him as one of the stock- 
holders. 

The substance of the controversy, therefore, it will be 
seen, is in respect of the liability of the plaintiff to the 
corporation on the indebtedness mentioned and the con- 
clusiveness of the judgment rendered in Thayer county 
district court, in an action on the note in which the bank 
was the plaintiff and one Hayes and the plaintiff herein 
were the defendants. The plaintiff relies on the adjudi- 
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cation in that action as a final determination of his in- 
debtedness to the bank, and this is controverted by the de- 
fendants who contend that, notwithstanding the judgment, 
they are entitled in this action to recover for the full 
amount due according to the face of the note evidencing 
the indebtedness. In the action begun in Thayer county, 
it was adjudged by the district court that there was due 
the bank only the sum of $1,464.28. This judgment re- 
sulted from findings in favor of the defendant George 
Hayes, one of the makers of the note, who interposed as 
a defense the plea of usury, and, upon this issue, the trial 
court found in his favor and held the plaintiff in this 
action, the other defendant in that, liable only as a surety. 
An intelligent disposition of the questions now.presented 
require of us a consideration of the force and effect of the 
judgment rendered by the district court for Thayer 
county upon the parties to the present action, and whether 
or not they are concluded by it. If the defendants are 
not bound by the judgment, then the nature of the liability 
incurred by the plaintiff when he became obligated on the 
note evidencing the indebtedness, and whether or not the 
contract is usurious in its character, and, if so, what is 
its legal effect upon the plaintiff in this action as to his 
liability thereon, are all matters for consideration and 
determination. : 

1. It is earnestly contended by the plaintiff, the ap- 
pellee herein, that the Thayer county judgment is con- 
clusive on the parties to this action as to the amount of 
his indebtedness to the bank. This seems to have been 
the view entertained by the trial court in the case at bar as 
to the principle of law applicable to the facts, the trial 
resulting in a decree in the plaintiff’s favor. It is argued 
that this judgment can be attacked only in a direct pro- 
ceeding, and must, for the purposes of this case, be ac- 
cepted as a final adjudicaticn, binding alike on the bank- 
ing corporation, its stockholders and all in privity with 
them. The stockholders, it is contended, are parts of the 
corporation, represented by it in the litigation terminating 
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in the judgment rendered in the district court for Thayer 
county, which is as binding on the individual members as 
it is upon the corporation itself. It may be admitted that 
the rule contended for is of general application respecting 
parties and privies to a judgment, the important question 
being whether or not there are exceptions to the rule 
which will permit stockholders to impeach a judgment 
obtained in a proceeding by or against a corporation, upon 
the ground that the same was obtained fraudulently or 
collusively. In 3 Thompson, Corporations, sec. 3400, it 
is observed by the author: 

“Under the modern American codes of procedure, where 
equitable defenses are allowed in actions at law, no reason 
is perceived why a defendant, sued upon a judgment, who 
was not in strictness a party to the record in which the 
judgment was rendered, should not be allowed to set up, as 
a reason why it should not be enforced against him, that 
it was procured to be rendered by collusion and fraud.” 

In an action purely equitable in character, such as the 
case at bar, the reasons for permitting the defendants to 
attack the judgment relied on as an adjudication of the 
amount due the corporation from the plaintiff are as 
persuasive, or more so, than those underlying the rule 
mentioned in the text. It is obvious from an inspection of 
the plaintiff’s petition that his right to the relief prayed 
for is dependent upon the satisfaction and discharge of 
his indebtedness to the bank. For the purpose of showing 
himself entitled to the dividend sned for, and as a basis for 
a decretal order in his favor, he pleads affirmatively that 
the amount by him owing to the corporation has been reg- 
ularly determined and adjudicated by a court of compe- 
tent jurisdiction, and that the sum found and adjudged to 
be due has been paid and the debt thereby discharged. 
Coming into a cowrt of equity and relying upon the ad- 
judication as a determination of the amount justly owing 
by him, it surely ought not to be said that, if the judgment 
was procured fraudulently or collusively, the defendants 
cannot be heard to raise the question and be relieved from 
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an unconscionable advantage gained through no fault of 
their own. 

In Clarke and Marshall, Private Corporations, sec. 800, 
the author speaking to the same point says: 

“Tt is a well settled rule that a judgment rendered by a 
court of competent jurisdiction is conclusive, in the ab- 
sence of fraud or collusion, against the parties to the suit, 
and against all persons represented by the parties; and 
it is also well settled that a corporation represents its 
stockholders in all matters within the scope of its cor- 
porate powers transacted in good faith by its officers. In 
an action against a corporation by a creditor, the stock- 
holders are represented by the corporation, within this 
principle; and it follows that the judgment rendered 
against the corporation therein, if the court has jurisidc- 
tion, is conclusive upon the stockholders, in the absence of 
fraud or collusion, in any collateral suits or proceedings 
against them, in equity or at law, to compel payment of 
the balance due on their stock. * * * The judgment 
may be attacked by stockholders for want of jurisdiction, 
or for fraud or collusion between the officers of the cor- 
poration and the creditor.” 

The adjudicated cases, and especially those of more 
recent date, seem to fully sanction the rule as thus stated 
by the text writer. The right to impeach a judgment as 
having been obtained by fraud or collusion is by some of 
the authorities held to be a right to be availed of to the 
same extent as lack of jurisdiction as affecting the valid- 
ity of a judgment and its conclusive character as against 
the stockholders of the corporation. A recent .authority 
may be cited which is regarded as directly in point, and 
which in principle is controlling in the case at bar as to 
the proposition being considered, unless the rule it enun- 
ciates is repudiated as unsound. In Wi/son v. Kiesel, 9 
Utah, 397, 35 Pac. 488, the president of the corporation 
acquired an interest in a claim against it, and by his con- 
sent a judgment at law was obtained against the corpora- 
tion for an amount largely in excess of the plaintiff’s just 
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demand. In a suit against the stockholders to enforce 
their liability for unpaid subscriptions, the court held the 
judgment not conclusive as to them, and the validity of 
the claim which was the basis for the judgment was per- 
mitted to be inquired into in the collateral suit. Say the 
court: 

“It appears that Henderson was interested in obtaining 
this judgment against the power company and yet as 
president of the company he consented to its entry or 
rather directed the company’s attorneys to consent, which 
they did. Is such a judgment, so entered, conclusive on 
the stockholders? We think not. In the language of 
Judge Baxter in Bissit v. Kentucky River Navigation Co., 
15 Fed. 353, ‘we are satisfied that the complainant’s judg- 
ment, to put it mildly, was unfairly obtained, and for an 
amount greatly in excess of the sum due.’ Now, in this 
suit is the first opportunity the stockholders have had to 
inquire into the validity of plaintiff’s claim against the 
corporation, and, all other matters aside, the judgment in 
plaintiff’s favor would have to be reversed in order to 
afford the stockholders an opportunity to contest this 
claim before a master or the court below. This was the 
_ course taken in the Bissit case above referred to, and seems 
to be abundantly supported by authority. In the ab- 
sence of fraud or mistake in obtaining judgment against 
the corporation, of course, the judgment is conclusive on 
the stockholders. Henry v. Vermillion & A. R. Co., 17 
Ohio, 187; Donworth & Behan v. Coolbaugh, 5 Ia. 300; 
Came v. Brigham, 39 Me. 35. But if the judgment 
against the corporation was obtained by fraud or through 
collusion with the company’s agents, the stockholders may 
obtain relief through equitable proceedings 2 Morawetz, 
Private Corporations, sec. 619. And the judgment may 
be impeached for fraud or collusion by cross-bill in the 
action upon it. Conway v. Duncan, 28 Ohio St. 102; 
Bank of Wooster v. Stevens, 1 Ohio St. 233.” 

Another case fully supporting the doctrine announced 
in the text is McBryan v. Universal Elevator Co., 130 
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Mich. 111, 89 N. W. 683. In that case the corporation be- 
came obligated for the payment of a bill for certain ma- 
chinery purchased, which the vendor retook under certain 
provisions of the contract of sale, and thereafter, by an 
arrangement with the president, collusive in its nature, 
procured a judgment against the corporation for the pur- 
chase price of the machinery. In a suit against the stock- 
holders for the purpose of procuring satisfaction of the 
judgment, the question of its conclusiveness as against 
them arose, and the court disposed of this question in the 
following language: 

“Is the judgment conclusive against a stockholder? 
While it is the general rule that judgments against cor- 
porations are conclusive upon the stockholders, an excep- 
tion is equally well established in cases where judgments 
are rendered through fraud or collusion, or without juris- 
diction. 3 Thompson, Corporations, secs. 3392, 3400; 2 
Morawetz, Private Corporations, sec. 865; 1 Cook, Cor- 
porations, sec. 209; Bohn v. Brown, 338 Mich. 257, 2638. 
In Bohn v. Brown, this court said: ‘If the proceedings 
against the corporation should appear to be tainted by 
fraud or collusion between the claimant and the corpora- 
tion, the judgment would not be good as inducement, or as 
an adjudication to fix the liability of the stockholder 
through it, or to fix the amount, and the suit against the 
stockholder would fail inevitably.’ This exception is ap- 
proved in the following cases: Jrons v. Manufacturers 
Nat. Bank, 36 Fed. 848; Schrader v. Alanufacturers Nat. 
Bank, 1383 U. S. 67, 10 Sup. Ct. Rep. 288, 33 L. ed. 564; 
Slee v. Bloom, 20 Johns. (N. Y.) 668; Warrington 
v. Ball, 38 C. C. A. 609, 90 Fed. 464; Saylor v. Com- 
monwealth Banking Co., 38 Ore. 204, 62 Pac. 652; Ward 
v. Joslin, 44 C. C. A. 456, 105 Fed. 224. In Schrader v. 
Manufacturcrs Nat. Bank, jadgment was rendered against 
the bank on a contract of guaranty. In a suit against the 
stockholders to enforce their liability as such, it was held 
that they could go behind the record of the judgment and 
show that the guaranty of the bank had been released by 
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the release of the prinicpal debtor before judgment was 
taken against the bank. In Slee v. Bloom it was said that 
a judgment ‘is not of itself, as res judicata, binding on 
the stockholders, if it was procured by fraud, or is founded 
in error” In Warrington v. Ball, the defense set up was 
that: the judgment was obtained by collusion between the 
plaintiff and the representatives of the bank, and that the 
certificate of deposit, on which the judgment was based, 
was issued for money furnished to the cashier personally. 
The judgment was held not to be conclusive upon the 
stockholders. The opinion says: ‘fo bind one by a judg- 
ment to which he is not a party, as provided for by the 
statute, is barely tolerable. To bind him by such a judg- 
ment obtained by fraudulent collusion (as here averred) 
would be intolerable.’ ” 

In Warrington v. Ball, 90 Fed. 464, in discussing a like 
question, the court very pertinently observes: “The de- 
fendant cannot, indeed, impeach the judgment in anv other. 
way than collaterally. She is not a party to it, and it is 
valid as between the plaintiff and the bank so long as the 
latter acquiesces. She could not therefore be heard in an 
application to open it. A proceeding in equity to declare 
it void as to her, would be as clearly a collateral impeach- 
ment as that here proposed.” 

The following cases also support the rule announced in 
the authorities cited: Bissit vr. Kentucky River Naviga- 
tion Co., 15 Fed. 353; Town of Hinckley v. Kettle River 
R. Co., 80 Minn. 32, 82 N. W. 1088; Shkillern v. Alay, 4 
Cranch (U.8.), 136. 

We are of the opinion that upon principle and under the 
authorities cited the defendants in this action may, upon 
the grounds and for the reasons stated, attack the judg- 
ment relied upon by the plaintiff as an adjudication of 
the amount of the indebtedness owing by him to the bank, 
and that the rule invoked by him as to its conclusive 
character is not applicable in its full sweep to the stock- 
holders of a corporation who are not in the fullest and 
strictest sense of the word parties to the action in which 
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the judgment is rendered. They are represented in the 
action by the corporation and its officers who are charged 
with the conduct of its affairs, and are undoubtedly bound 
in all respects as a party to the action, unless the proceed- 
ings may be avoided on the ground of fraud or collusion 
or for lack of jurisdiction. 

2. If the Thayer county judgment be held not final and 
conclusive in all respects as against the stockholders, as 
we are inclined to hold that it is not, then it becomes ma- 
terial to inquire as to the nature of the plaintiff’s liability 
to the bank and whether or not that liability has been 

-gatisfied. If his obligation were secondary, if he were a 
surety only for the other signer, Hayes, who was the prin- 
cipal debtor, and the contract was tainted with the vice 
of usury at its inception, as it unmistakably was, then the 
measure of the plaintiff’s legal liability has been dis- 
charged and satisfied by the payment of the judgment ren- 
dered in the district court, regardless of the question of 
whether it is binding and conclusive on the stockholders. 
If, however, plaintiff’s liability were other and different 
from that of surety, if he became a principal, then his ob- 
ligation to the bank has not been met by the payment of 
the judgment rendered against him in which his relation 
to the indebtedness was held to be that of surety only. It 
is disclosed by the record that the plaintiff was one of the 
principal steckholders, the president and one of the di- 
rectors of the bank, devoting, however, but a small portion 
of his time to its affairs, being himself engaged in the 
grain business. The actual management of the affairs of 
the bank and of its business was entrusted largely to the 
cashier and others subordinate to him. One George 
Hayes, it appears, was a debtor to the bank in the sum 
of $2,000 for money borrowed to put into the firm business 
of Hayes Bros., a partnership dealing in grain, of which 
he and his brother were the individual partners. Both 
partners were obligated on the note given for the bor- 
rowed money. By the giving of renewal notes the in- 
debtedness was permitted to run for a considerable period 
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of time, and existed as originally incurred when the plain- 
tiff became obligated for its payment. It also appears 
that the firm of Hayes Bros. was indebted to the plaintiff 
individually, and that he was obligated on other indebted- 
ness owing by them. George Hayes was during all the 
time mentioned, it seems, and had been for a long time, 
in the employment of the plaintiff. ‘The firm of Hayes 
Bros. becoming financially embarrassed, the plaintiff, for 
the purpose of protecting himself, took steps to obtain 
such property or security as he could from the insolvent 
firm. Before taking action he consulted with one Mc- 
Gintie, who was at the time the vice-president and attor- 
ney for the bank, with a view of enlisting the latter’s serv- 
ices in protecting the plaintiff in his dealings with the 
Hayes Bros. When thus approached, McGintie called the 
plaintiff’s attention to the fact that the bank held the 
note of Hayes Bros. for $2,000, and that he (MeGintie) 
would have to take care of that note for the bank, and to 
look out for it also. ‘To this the plaintitf assented and 
replied, in substance, that that would be all right. In 
adjusting matters with Hayes Bros., in which McGintie 
assisted, presumably acting on the prior conversation with 
the plaintiff as to the bank’s claim being looked after, and 
advising as to the best course to pursue, the plaintiff 
secured an assignment and transfer of the property of 
both debtors, and as contended by the appellant, among 
other things, assumed responsibility for the payment of 
the note held by the bank, for which the Hayes Bros. were 
liable. It is quite apparent to our minds that this in- 
debtedness entered into the negotiations then consum- 
mated and was a part of the consideration for the transfer 
of the property which the plaintiff secured. McGintie 
testifies that there was an arrangement made whereby 
the plaintiff was to sign the note of Hayes Bros. to the 
bank and that he did thereafter sign it. It is fairly in- 
ferable from the evidence in the record that in the trans- 
action had between the plaintiff and Hayes Bros. he ob- 
tained all their property, and that this was accomplished 
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by reason of their liability to him and to the bank, and for 
the purpose of satisfying such liability in so far as they 
were able to do so. The bank, it is true, held as collateral 
security a contract for the sale of some land situated in 
Kansas, but this was deemed insufficient, and the necessity 
of further security or satisfaction of the indebtedness was 
obvious. It is in evidence that after returning from 
Hebron, where the Hayes Bros.’ transaction took place, 
to Wilbur, where the bank is located, MceGintie suggested 
to the plaintiff, in view of the fact that he (the plaintiff) 
had obtained in his own name all of the property of the 
Hayes Bros. and which had been turned over to him, that 
he ought to give his note to the bank in lieu of the one 
held against the insolvent firm, and stated that the bank 
ought to have its indebtedness made safe in that manner. 
To this the plaintiff démurred; but he agreed to and said 
he would sign and indorse a note with George Hayes for 
the amount of the indebtedness then owing to the bank by 
the Hayes Bros. The suggestion was acted on and a new 
note executed by George Hayes, who was in the employ- 
ment of the plaintiff, which was taken by the bank in 
place of the note which it then held. The note as thus 
executed was renewed from time to time, interest and 
other items of indebtedness being added and included 
therein until it had increased to the amount hereinbefore 
stated. While these renewal notes were generally signed 
by Hayes, it is not clear that all of thei were. It ap- 
pears that some of them were not. It is obvious that 
Hayes’ obligation was regarded as nominal only, and that 
the plaintiff’s signature on the note was the one relied 
upon by the bank during the time the indebtedness was 
extended and until the present controversy arose. The 
bank treated the plaintiff as the principal debtor. He was 
in a large measure dealing with himself on the one hand 
as an officer of the bank and on the other as its debtor. 
His directions as to how the indebtedness should be car- 
ried were followed by those holding subordinate positions. 
The debt was regarded as his obligation and his sugges- 
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tions in regard thereto were acted upon without question. 
There were paid on the collateral land contract, and in- 
cluded in the note from time to time, items of interest, 
taxes on the land, and payments as they fell due on the 
purchase price named in the contract. There also appears 
to be included in the note a disputed item, which it is 
contended by defendants was the individual indebtedness 
of the plaintiff. The plaintiff made some payments of in- 
terest on the note, which he states were for the benefit of 
Hayes, who he contends is the principal maker. Hayes, 
from the time the plaintiff signed the note forward, took 
no further interest except to sign the notes when presented 
to him, and made no attempt to discharge the indebted- 
ness, hor was any effort made to collect it from him. He 
was insolvent, and was so regarded by all the parties to 
the transaction. The other officers of the bank, it is evi- 
dent, relied on the plaintiff’s responsibility as the maker 
of the paper, aud accepted the renewals, and entered into 
other transactions in relation to the continuation of the 
indebtedness with the plaintiff as the one primarily liable, 
and the one to whom it must aud did look for its satisfac- 
tion. There was included in one renewal note an item of 
$336, which is obviously the individual indebtedness of the 
plaintiff, or its inclusion in the note was Wholly without 
consideration and an inexcusable error, which it is hardly 
believed would be committed by men of business ability 
and intelligence, such as we assume were the parties to 
these several transactions. We think from the evidence 
before us that the item must be regarded as a debt owing 
by the plaintiff to the bank, and included in the note in 
order to consolidate the whole indebtedness then owing 
by him. It is altogether clear that no transa:tion between 
the bank and Hayes was had during the time the plaintiff 
was obligated on the note, which added to or decreased 
the indebtedness in the slightest degree, except the in- 
crease caused by the accrual of interest. We are alto- 
gether satisfied that as between him and the bank the 
plaintiff was not obligated on the indebtedness simply 
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as a surety. His fiduciary relations to the bank and its 
stockholders, his adjustment of the bank’s and his own 
claims against Hayes Bros., his assumption of liability to 
the bank on the Hayes Bros.’ indebtedness in the manner 
narrated, must, we are convinced, be regarded as the as- 
sumption of a primary liability, and that it was he to 
whom the credit was extended and for whom the indebted- 
ness was carried during the entire time of its existence 
after he became liable thereon. In truth, the plaintiff, as 
we view the record, undertook, when he secured the prop- 
erty of the Hayes Bros. as part consideration therefor, to 
protect the bank and pay its indebtedness for which both 
members were at the time liable. He was advised this 
must be done by the bank’s attorney at the time his serv- 
ices were enlisted. 

That the bank acted and relied upon his agreement in 
this respect, and for that reason took no action on its own 
initiation to collect its indebtedness against those who 
were then liable thereon, is no doubt true. The conclusion 
is reached that the plaintiff’s rights are to be measured and 
determined from the standpoint of primary liability to 
the bank for the payment of the original indebtedness of 
$2,000 on which the Hayes Bros. were obligated. 

8. The plaintiff’s status being that of a principal debtor 
to the bank for the amount owing on the Hays Bros.’ note, 
and he being also the president, a director and one of its 
principal stockholders, and a trustee selected to wind up 
its affairs, the question naturally arises as to the legal 
effect of the action taken in regard to such indebtedness, 
and of the litigation resulting in the judgment relied on 
as an adjudication of the amount due. During the time of 
these transactions, the plaintiff sustained a fiduciary re- 
lation to the stockholders of the bank, which required of 
him the utmost good faith in all his actions affecting their 
interests, and especially so where his individual interests 
came in conflict with those of the corporation. His au- 
thority as president and director regarding the business 
Hanssen of the bank was supreme, except as limited 
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and restricted by the board of directors. In winding up 
the affairs of the corporation and the distribution of the 
funds derived from the assets among the stockholders en- 
titled thereto, he was one of three trustees especially 
selected for that particular purpose. The note was an 
asset of the bank, and the collection of the amount due 
thereon according to its face added materially to the fund 
for distribution among the stockholders. It is fairly in- 
ferable from the record that his voice and influence as to 
the conduct of the business in closing up the affairs of the 
bank were of great weight, and not infrequently his at- 
titude was a controlling factor as to the proper course to 
pursue. One of the trustees during the latter stages of 
the liquidation acted, if at all, almost wholly in a per- 
functory manner, leaving the business to the other two, 
one of whom was the plaintiff. It was from considerations 
of this character, and because the plaintiff was a debtor to 
the bank in a large sum on the note mentioned, which was 
regarded as a valuable asset which should be converted into 
money, that an effort was made by other stockholders to 
remove the then acting trustees and have others appointed 
in their places. Obviously, it was the duty of the plaintiff 
to execute the trust with an eye single to the interests com- 
mitted to his care, and when a conflict arose between these 
interests and those belonging to him individually, it was 
his especial duty to guard the rights of the stockholders 
thus confided to his care as a trustee, director and officer of 
the bank, or to vacate his position, sever his relations as 
trustee and permit another not so situated to assume the 
duty and responsibility of conducting the business of the 
bank so that the interests of the stockholders would not be 
jeopardized by lack of effort to preserve and collect its as- 
sets for the benefit of those entitled thereto. WeDorrell v. 
First Nat. Bank of Sutton, ante, p. 307. In a determina- 
tion of the question as to whether the proceedings had in 
the district court resulting in the judgment which the 
stockholders are seeking to be relieved of is binding and 
conclusive as against them, it is not necessary that there 


VoL. 73] JANUARY TERM, 1905. 563 


Gund v. Balard. 


should have been actual fraud in the transactions leading 
up to a rendition of such judgment. The doctrine forbid- 
ding proceedings of this character rests upon the broader 
principles of public policy, which preclude persons occupy- 
ing fiduciary relations from representing conflicting inter- 
ests which may tempt them to disregard duties, and by their 
action contribute to an injury on the one side or the other 
of the interests thus found to be in conflict. The rule finds 
abundant support in authority, and rests upon reasons 
contributing substantially to the promotion of justice, and 
is most sound and salutary in principle. Gooch v. Peebles, 
105 N. Car. 411; Baker v. Humphrey, 101 U. S. 494, 502; 
Arrington v. Arrington, 116 N. Car. 170; Spinks v. Davis, 
32 Miss. 152. ; 

4, At the time the process of voluntary liquidation was 
entered upon, the item of indebtedness in favor of the bank, 
for which the plaintiff was obligated, and out of which 
this controversy has arisen, had grown from the original 
sum of $2,000 borrowed money until it amounted, accord- 
ing to the face of the note, to the sum of $4,841.15, with 
interest from January 7, 1896. For the purpose of closing 
up the affairs of the corporation, the plaintiff, the cashier 
of the bank, and one other stockholder, all of whom were 
directors, were by mutual consent selected as trustees for 
the stockholders to convert the assets into cash and dis- 
tribute the same among those entitled thereto. Afterwards 
dissatisfaction arose among certain of the stockholders by 
reason of the inaction of the trustees, more especially with 
reference to this one item of indebtedness, which resulted 
in the institution of a suit against the trustees, having for 
its object their removal and others selected who would 
press the collection of the indebtedness against the plain- 
tiff, and, as alleged, the better thereby conserve the in- 
terests of all stockholders. This litigation resulted ad- 
versely to the plaintiffs in the suit. Sands v. Gund, 3 
Neb. (Unof.) 316. After this dissension arose, and after 
attempt had been made to have the trustees enforce the 
collection of the note, on which the plaintiff was liable, in 
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favor of the bank, and soon after the commencement of 
the litigation brought for the purpose of removing the 
trustees, they, or some of them, acting for the bank and 
- its stockholders, caused to be begun proceedings in the 
district court for Thayer county, where Hayes resided, 
with the avowed object of enforcing collection of the note. 
Both Hayes and the plaintiff herein were made defend- 
ants. Hayes was notoriously insolvent. After issues 
were made up, a trial was had which resulted in a judg- 
ment holding that Hayes was liable on the note as the 
principal maker, and the plaintiff’s liability was that of 
surety only. It was also held that the contract as origi- 
nally made between Hayes or Hayes Bros. and the bank 
was usurious. After the allowance of credits by payments 
as interest and otherwise, the amount then found legally 
due amounted to the sum of $1,464.29 only, which the bank 
was permitted to recover at its own costs. The collection 
of this indebtedness, it is clear, had for some time been a 
lively subject of controversy, and it was known by the 
trustees that usury would be pleaded as a defense should 
an action be instituted against Hayes thereon. In fact, 
it is in evidence it was upon plaintifi’s urgent solicitation 
that the plea of usury was interposed, the plaintiff telling 
Hayes that he could not afford to have a large judgment 
hanging over him, as he was yet a young man, and that, 
- if the plaintiff was required to pay the full amount of the 
debt as evidenced by the note, he would keep the obligation 
against Hayes for contribution alive as long as he lived. 
’ We can hardly escape the conclusion that the plaintiff was 
by this method of procedure attempting to escape liability 
for this large item of indebtedness, which he could not 
hope to successfully defend against himself. We are 
hardly warranted in drawing the inference that his co- 
trustees made any special effort to fasten liability on him 
as one primarily obligated for the debt, and one who could 
not, because of his relations to the bank and its stock- 
holders and the manner of assuming the indebtedness, suc- 
cessfully avail himself of the plea of usury. It was the 
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plaintiff that retained counsel for the defense and com- 
pensated them for their services. It is doubtless true that 
the situation was a delicate one for his co-trustees, and 
their duties in the premises, it is quite probable, were not 
altogether free from difficulty. It is argued that the in- 
stitution of this action was the only practical and avail- 
able method of procedure by which could be determined 
the legal liability of the parties to the paper sued on, and 
that no unfavorable inferences should be drawn because 
of the action taken. It can hardly be doubted that an 
action, such as the one we are now considering, and to 
which the plaintiff was ultimately compelled to resort, 
would have been a very proper one to have instituted in 
the first instance, and was one that would have afforded 
a most appropriate way of fairly and fully determining his 
liability on the indebtedness, as well as the rights of those 
with whom he was associated as stockholders having in- 
terests adverse to. his own. In the-enforcement of such 
liability his own interests were in irreconcilable conflict 
with those of the bank and its other stockholders, The sit- 
uation was such that, if recourse must be had to the courts, 
the corporation and the other stockholders should be left 
free to pursue him as an adversary or defend against his 
contentions. The plaintiff, we are constrained to say, was 
in a measure representing both sides of the controversy. 
His influence as one of the trustees was not exerted in a 
marked degree against his individual interests. He was 
at the time one of the two active trustees who were 
charged with the duty of collecting the bank’s dues and 
conserving its assets for the benefit of its stockholders. In 
framing the issues in the suit at law begun in Thayer 
county, they were so made up as to present no substantial 
question as to the primary liability of the plaintiff for 
such indebtedness. The petition declared on the note in 
the usual form. The plaintiff, by his answer, admitted 
that he signed the note, but only as surety for his codefend- 
ant Hayes, and for no other consideration, and prayed that 
his obligation as surety be fixed in the judgment. To this 
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answer no reply was filed. The other defendant, by his 
answer, admitted the execution of the note, pleaded usury 
in the transaction, and alleged certain payments which he 
prayed to have deducted from the principal sum borrowed. 
The reply to this answer was, in substance, a general de- 
nial. The triable issue in the case, as made, and the only 
substantial controversy, was in respect of the question of 
usury and the amount of the payments which had been 
made as interest upon the principal sum borrowed. There 
appears to be no substantial ground for any real con- 
troversy regarding this issue. That the note first given 
for borrowed money was tainted with usury is established 
beyond peradventure of doubt. It is hardly believable that 
those representing the bank, and who were interesting 
themselves in the enforcement of the obligation, had they 
been acquainted with the facts, could have entertained any 
serious doubts as to this defense being absolutely good. It 
was wholly a waste of time and money to attempt to con- 
trovert this defense with any sanguine expectation of ob- 
taining a judgment on the theory that the original con- 
tract was free from the taint of usury. By the evidence of 
the bank itself and out of its own mouth it was con- 
demned in respect of this defense. Such being the situa- 
tion, we are of the opinion that there was under the plead- 
ings no serious disputed question of fact nor of law to be 
adjudicated by the district court for Thayer county, and 
we can hardly escape the conviction that the apparent con- 
test over the question of usury, which indubitably existed, 
had the effect only of obscuring more substantial matters 
of controversy which might have been presented in the 
trial of the case. It is said that the objecting stockhold- 
ers were notified of the proceedings had in the trial of the 
case in Thayer county and of the different steps taken 
therein. They were in no way recognized, nor had they 
any voice as to how the issues should be made up, or what 
questions should be presented for trial in the case then 
pending, nor as to the manner Of conducting the case. 
These matters were all controlled by the trustees acting 
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for the stockholders, who at the time were resisting the 
efforts of the objecting stockholders to have the bank’s 
affairs placed in any other hands. It is true, they were 
notified of the time and place of taking depositions which 
were taken in the case to establish the issues relating to 
the question of usury and the fact of the payments made 
on the indebtedness, and that they declined to take any 
part in the examination of snch witnesses. Otherwise, the 
case was conducted exclusively by those representing the 
trustees and the attorneys employed by them for that pur- 
pose. On the whole, we are disposed to the view that the 
question of the primary liability of the plaintiff on the 
note sued on and his right to avail himself, as against the 
bank and other stockholders, of the plea of usury were 
neither fully presented nor fairly tried in that suit, and 
that the judgment thercin rendered is not conclusive and 
binding on the other stockholders, so as to preclude them 
from raising these questions and having a determination 
thereon in the suit at bar. 

5. The plaintiff, when he undertook the payment of the 
obligation of Hayes Bros. in favor of the bank, at the time 
of the adjustment of the matters pending between him and 
the bank on the one part and the firm of Hayes Bros. on 
the other, and signed the note which the bank held against 
those parties, became, as we have seen, as between him and 
the bank, primarily liable thereon. The question presents 
itself as to the availability to him of the defense of usury 
in the determination of the amount legally due thereon. 
He having by this transaction become obligated to pay the 
debt, there-can be no serious controversy, we apprehend, as 
to his undertaking to satisfy the note being a new and 
different contract than the one then existing between the 
bank and Hayes Bros., and that the usurious character of 
the contract existing prior to such time in relation to such 
indebtedness was eliminated from the new contract, and, 
the old contract being terminated, the new was purged of 
the taint of usury theretofore existing. Building € Loan 
Association of Dakota v. Walker, 59 Neb. 456; Webb, 
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Usury, sec. 452; Culver v. Wilbern, 48 Ia. 26. We find no 
evidence of usury entering into the original contract 
whereby the plaintiff became obligated to pay the debt con- 
tracted by Hayes Bros. It is clear from the evidence that 
not only did usury enter into the first contract between 
the bank and Hayes Bros., but it is equally clear that, sub- 
sequent to the time the plaintiff became obligated to pay 
the debt, usurious interest was contracted for, reserved 
and paid at different times upon the renewals of the note 
first evidencing the indebtedness, during the time the in- 
debtedness was carried, and continued by such renewals 
from time to time until the execution of the note now in 
controversy. It is satisfactorily proved that interest was 
charged at the rate of 12 per cent. per annum on the in- 
debtedness according to the terms of the renewal of the 
note of February 19, 1895, and on other renewal notes 
thereafter executed. It is also clearly established, we 
think, that the item of $328.24, carried into the note as an 
indebtedness occurring by reason of payments on the 
principal, interest and taxes due on the contract for the 
sale of land held as collateral security, was reckoned 
upon interest charges thereon from time of payment until 
incorporated into the note at a greater rate of interest than 
that allowed by law. In other words, usury was charged 
and contracted for by the bank upon the payment made by 
it in preserving its collateral security, and making the 
payments required by the terms of the land contract in 
order to obtain title to the land described therein. It be- 
comes necessary, therefore, to determine the liability of 
the plaintiff for the indebtedness sued for, in view of the 
fact that the contract entered into between him and the 
bank is tainted with usury by reason of the transaction 
heretofore narrated. We are of the opinion that the law 
will not permit him, acting in the dual capacity in which 
he was, and in a sense the agent of his principal, the bank, 
to enter into a usurious contract with himself and his 
principal, and thereby escape all liability for the payment 
of interest on the principal sum of the indebtedness for 
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which he thus became obligated. It must be accepted, we 
think, as fundamentally correct that he could not be per- 
mitted to profit by his own wrongful action, nor by the 
action of the bank on the one part and himself on the 
other, to the prejudice of the stockholders, he holding, as 
he did, the fiduciary relations then existing between him 
and the corporation and those it represented. Sternberg 
v. Callanan, 14 Ta. 251; Oliver v. Lansing, 48 Neb. 338. 
On the other hand, a court of equity will not enforce a 
usurious contract prohibited by law. A court of equity, 
. it seems to us, should require him to do equity, and this 
demands of the plaintiff that in order to discharge his 
liability to the bank, he must pay the principal indebted- 
ness, together with the legal rate of interest accruing 
thereon during the time of the running of the debt. Hise- 
man v. Gallagher, 24 Neb. 79; Frenzer v. Richards, 60 
Neb. 131. : 

We do not undertake in this action and at this time to 
determine the amount justly due from the plaintiff to the 
corporation, and expressly refrain from adjudicating the 
amounts or validity of any of the items which seem to 
have entered into the consideration for the last note ex- 
ecuted by the plaintiff to the bank, which forms the basis 
for the recovery sought to be enforced in this action. We 
are of the opinion that the amount justly due can better 
be ascertained upon an accounting after the legal status 
and rights of the parties with reference to the character 
of the indebtedness are here determined. 

The decree of the district court is vacated and set aside 
and the cause is remanded, with directions to ascertain 
the amount justly due from the plaintiff, according to 
the views herein expressed, and to make such further and 
other orders in the premises as seem to be just and equi- 

‘table, not inconsistent with this opinion, to the end that 
all of the rights of all parties to the litigation may be 
fully and finally adjudicated and determined. 


REVERSED, 
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THOMAS L. HARNETT, TRUSTEE, V. GEORGE W. HOLDREGE 
ET AL. 


Firep Aprit 19, 1905. No. 13,122. 


1. Promissory Notes: INporsErs. Persons who write their names in 
blank on the back of a promissory note payable to the order of 
the maker, which is indorsed by such maker and afterwards 
delivered to a third person, in the absence of any special agree- 
ment to the contrary, become liable thereon as indorsers and not 
as joint .makers, and their liability cannot be varied by parol 
evidence. 


2. Parol evidence of a custom or course of dealing previously pur- 
sued by the maker with regard to other notes of a like character 
is not admissible for the purpose of showing, inferentially, that 
the indorsers were joint makers, and thus change and enlarge 
their liability. 


3. Former opinion herein, 5 Neb. (Unof.) 114, adhered to. 


Error to the district court for Douglas county: WLE&s 8S. 
ESTELLE, JUDGE.’ Judgment of affirmance adhered to. 


James H, Melntésh, John J. Sullivan and Francis A. 
Brogan, for plaintiff in error. 


J. H. Kelby, R. D. Brown, J. W. Deweese and F. I. Foss, 
contra. 


BARNES, J. 


When this case was before us the first time it was heard 
by Department No. 2 of the Commission, and an opinion 
was written, and approved by the court, affirming the judg- 
ment below. 5 Neb. (Unof.) 114. A rehearing was al- 
lowed and a reargument had before the court. On such 
- rehearing some fault was found with the statement of facts 
contained in our former opinion. However, the principal 
criticism was that the indorsement, “For value received 
we hereby guarantee the payment of the within note, and 
waive presentment for payment, demand and notice of 
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protest,” was stamped twice on the $2,000 note in suit, and 
only once on the one for $5,000; yet such indorsement ap- 
peared twice on the copy of the $5,000 note which is set 
out in the opinion. While the point appears to be well 
taken, a reexamination of the notes shows us that the in- 
dorsement appears on both notes under the name of the 
maker, the payee, and above the signatures of the defend- 
ants F. I. Foss, G. W. Holdrege and J. W. Deweese, who 
are the only ones sought to be held liable in this action. 
It would therefore seem that the variance is not only im- 
material, but is extremely trifling. This explanation, 
taken with the full and complete statement contained in 
our former opinion, to which reference is hereby made, 
renders any further statement unnecessary for a proper 
understanding of the present decision. 

Counsel for the plaintiff in error vigoronsly assail that 
part of our former opinion which holds that the defendants 
above named were liable only as indorsers of the notes in 
question, for the reason that the liability incurred by them 
is the pivotal question in this action. It is conceded that 
if they are to be treated as indorsers, then our former opin- 
. ion should be adhered to, and the judgment of the district 
court must be affirmed. Plaintiff insists, however, that 
they are not indorsers, but are joint makers of the notes, 
and should be held liable as such. To sustain this conten- 
tion counsel point to the statement contained in the 
amended petition, “that the defendants borrowed the 
money (sought to be recovered herein) from the plaintiff’s 
intestate on said notes.” No other facts are alleged in the 
amended petition from which such a liability can be in- 
ferred, and it may be stated in passing that the evidence 
not only fails to sustain the allegation, but it would seem 
that the corporation, the maker of the notes, borrowed the 
money and received the proceeds of the transaction. In 
fact it is alleged in the original and amended petitions that 
* the South Fork Irrigation & Improvement Company made 
the notes, and the defendants Foss, Holdrege and Deweese 
wrote their names on the back of those instruments; and 
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both petitions charge them with the liability of indorsers 
in clear and explicit terms, even to the proper allegation of 
demand, protest and notice of protest. So we will again 
- consider the question as to what was the liability assumed 
by the defendants, by writing their names on the back of 
these notes. It must be remembered that they were made 
by the South Tork Irrigation & Improvement Company (a 
corporation), payable two years after date to its own or- 
der, and indorsed as follows: “The South Fork Irrigation 
& Improvement Co., By G. W. Holdrege, Pt., By A. L. 
Emerson, Sec’y & Tr.” Then followed: “For value re- 
ceived, we hereby guarantee the payment of the within 
note and waive presentment for payment, demand and 
notice of protest. F.I. Foss, G. W. Holdrege, C. H. Peck, 
W. L. Matson, A. L. Emerson, J. W. Deweese.” 

It is claimed by the defendants that the waiver above 
quoted was not on the notes when they indorsed them, and 
that such waiver was placed there after they signed their 
names thereon, without their knowledge or consent; that 
the notes and their liability thereon were thus materially 
altered and changed, and were not the contracts signed 
or indorsed by them. After an examination of the evi- 
dence we are unable to say that it is insufficient to sup- 
port this claim. No evidence was offered by the plaintiff 
tending to prove his allegations of demand, protest and 
notice of protest, and as we are required to hold that no 
waiver was established, the case must turn on the nature 
of the liability of the defendants under the facts above 
stated. It is perhaps. well to state that while the South 
Fork Irrigation & Improvement Company, Fayette I. 
Foss, W. L. Matson, George W. Holdrege, A. L. Emer- 
son, C. H. Peck and Joel W. Deweese, were all alleged 
against in the petition, yet the case proceeded against the 
defendants Foss, Holdrege and Deweese alone. One of 
the earliest cases in which the question of the liability 
- of one who signs his name on the back of a promissory 
note, made payable to the order of the maker, indorsed 
by him and delivered to a third person, arose, was Lake v. 
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Stetson, decided by the supreme judicial court of Massa- 
chusetts (13 Gray (Mass.), 310, note). In that case it 
appeared that one Stetson made a note payable to his 
own order, on which one Bates had written his name, 
after which Stetson indorsed it and delivered it to the 
plaintiff Blake. The trial court rejected the evidence 
offered by the plaintiff that the note was given by the 
defendants Stetson and Bates as a part of the considera- 
tion of a joint purchase by them, and that the note and all 
of the signatures thereon were made at one interview, and 
before the delivery of the note, in order to charge both 
defendants as joint makers. A verdict was given for the 
defendant Bates, and the plaintiff prosecuted his excep- 
tions, which were-overruled by the supreme court. 

The question next came before that learned court in the 
ease of Bigelow v. Colton, 18 Gray (Mass.), 309. The 
following is a copy of the note sued on: 


“GREAT BARRINGTON, July 18, 1857. 
“Tyo months after date I promise to pay to the order of 
myself, two hundred and fifty dollars at the Mahaiwe 
Bank, for value received. EDWIN HURiBurt,” 


Upon the back of the note was the signature of Hurl- 
but, and under it that of Colton. At the trial it appeared 
that both names were signed before the delivery of the 
note to the plaintiff, the signature of Hurlbut being made 
first. At the trial the judge ruled that the defendant 
could not be held as a maker, and directed a verdict for 
him, which was returned, and the plaintiff alleged excep- 
tions. The supreme court affirmed the judgment, and 
held that one who puts his name, before delivery, on the 
back of a@ promissory note, payable to the maker or order, 
and indorsed by the maker, is an indorser and not a joint 
maker, and his liability cannot be varied by parol evi- 
dence. We quote from the opinion as follows: 

“A promissory note payable to the order of the maker, 
and by him indorsed, is in legal effect a note payable to 
bearer. By placing his name on the back of the note, the 
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maker agrees to pay it to whomsoever may be the holder 
thereof. Story, Notes, secs. 16, 36a. Although a note 
‘ payable to bearer is transferable by delivery, it may also 
be transferred by the indorsement of any holder. In 
such case, the indorser incurs the same obligations and 
liabilities as an indorser of a note payable to order, and 
is entitled to demand and notice. Story, Notes, sec. 132.” 
In Clapp v. Rice, 138 Gray (Mass.), 403, Lake v. Stetson 
and Bigelow v. Colton, supra, were followed, and it was 
held that parties who indorse their names on a promis- 
sory note before its delivery, for the benefit of the maker, 
are not liable as joint makers, if the payee afterwards 
indorses his name above theirs before the note is de- 
livered, and other parol evidence is inadmissible to show 
that they were joint makers. We append the following 
quotation from the body of the opinion in that case: 
“When this note was first passed to any holder for 
value, so as to make it a valid contract, it was indorsed 
by W. T. Davis, treasurer, to whose order it was payable. 
It was therefore never a contract by which the plaintiffs 
were holden to Davis or to the railroad company. Their 
names were put upon it, with the obvious understanding 
and expectation that it would be indorsed by Davis before 
it should be negotiated. By his indorsement above their. 
names, it was made, in form and effect, an indorsed note, 
with successive indorsements following. The bank took 
it in this form, complete and effectual, when it first had 
any validity; and it has been settled in the recent case 
of Prescott Bank v. Caverly, 7 Gray (Mass.), 217, that 
under such circumstances it is not competent for the 
person whose name appears upon the note as an indorser, 
to show, by parol evidence, that his contract was different 
from that which such a signature ordinarily imports.” 
About the same time the question was before the su- 
preme court of Maine, where the same rule was an- 
nounced. Smalley v. Wight, 44 Me. 442. The question - 
was again before the supreme court of Massachusetts in 
Dubois v. Mason, 127 Mass. 37. The court followed the 
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cases above cited, and held: By the law of this common- 
wealth, one who puts his name on the back of a promis- 
sory note, payable to the maker or order, before it is ne- 
gotiated, and before it is imdorsed by the maker, is an 
indorser, and not a joint maker if, when negotiated, the 
maker’s name appears first on the back of the note. We 
quote from the opinion: 

“The liability of a party whose name appears on the 
back of a negotiable note is determined by the position 
of his signature with reference to other parties, at the 
time when the note first takes effect by delivery. When 
a note is payable to the maker’s own order it can take 
effect only when indorsed and delivered by him. The 
fact that the defendant put his name on the back of the 
note before it was indorsed by Shurtleff does not make 
him a joint promissor, because he then knew that it must 
be indorsed by the maker before it could be negotiated, 
and the implication is that he intended to be lable only 
as indorser.” 

The question came before the supreme court of Illinois 
in Bogue v. Melick, 25 Ill. 91, where it was held that a 
promissory note, payable to one of the makers, while in 
the hands of the payee, is a nnllity, and can never become 
operative except by indorsement of the payee, and that 
the position of the names of the parties on the back of the 
note will be notice to any one purchasing the same of the 
extent of their rights and liabilities. It was further held 
that one who writes his name on the back of such a note 
incurs the liability of a second indorser. 

In Blatchford v. Milliken, 35 Ill. 484, we find the fol- 
lowing: 

“Tt is the settled law of this state, that a person who is 
not a party to a promissory note which is to become a 
valid obligation against the maker upon its delivery to 
the payee, by writing his name in blank upon the back 
of the note, is presumed to assent to the obligation of a 
guarantor. But where the note creates no valid obliga- 
tion against the maker, and can create none, until it is 
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indorsed and transferred by the payee, the presumption 
is that a person writing his name in blank upon the back 
of the note assumes the obligation of an indorser. Inas- 
much as the note can never have any validity until the 
name of the payee appears upon it as an indorser, the 
person writing his name in blank upon the note under- 
stands that, when the note takes effect, his name will 
appear upon it as a second indorser, and it is reasonable 
to conclude that such was the position which he intended 
to occupy. All persons receiving a note thus payable 
and so indorsed are apprised of the apparent obligations 
of the indorsers, and if they rely upon any other obliga- 
tion, it is their duty to ascertain whether it exists. Any 
other obligation is dehors the instrument. An authority 
to fill out an undertaking over a signature is to be exer- 
cised consistently with the nature of the instrument and 
the intention of the parties. From the nature of a note 
-payable to the maker’s own order, it is known what the 
law will presume was the intention of the parties in in- 
dorsing it in blank; and if any agreement is written over 
the signature inconsistent with such presumption, it is 
the duty of the persons receiving the note to ascertain 
how and by what authority, it was written there.” 

In Kayser v. Hall, 85 Tl. 511, it was held: 

“Where a promissory note, made payable to the maker, 
is indorsed by him, and another person indorses his name 
just below the first, and the note is then negotiated, the 
person last indorsing will assume the liability of second 
indorser, and not: that of guarantor. A promissory note 
payable to the order of the maker has no validity until it 
is indorsed and transferred by him.” 

In Heidenheimer Bros. v. Blumenkron, 56 Tex. 308, it 
appeared that a promissory note was made by Blumen- 
kron, payable to the order of himself, and indorsed by one 
Hirsch and others, and it was held that on the face of the 
note, as indorsed and delivered, Blumenkron was the 
maker and Hirsch and the other were indorsers. It was 
said: 
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“The fact that Hirsch became a party to the note in its 
inception and for the accommodation of Blumenkron did 
not make him liable otherwise than as an-indorser; nor is 
parol evidence admissible to show the intention with 
which he signed.” 

The question was again before the supreme court of 
Texas in Williams v. Merchants Nat. Bank, 67 Tex. 606. 
It appears that Williams made a promissory note for 
$12,500, payable to the order of himself, at the office of 
the Gainesville National Bank, with interest from maturity 
until paid, at the rate of 12 per cent. per annum. The 
note was signed by Williams, indorsed by him, and de- 
livered to the Gainesville National Bank, after it had 
been indorsed by one Washington. In a suit in which it 
was sought to hold all the parties as joint makers, it 
was held: 

“Their names appearing after the payee, it must be 
presumed that the indorsers signed after the payee had 
indorsed, and parol evidence cannot be admitted to vary 
the plain terms of such a contract.” 

In our former opinion, the case of First Nat. Bank 
v. Payne, 111 Mo. 291, 20 S. W. 41, 33 Am. St. Rep. 520, 
was made the leading case for comment, and that decision 
has been vigorously assailed by the plaintiff. A reexam- 
ination of the opinion in that case impresses us with the 
learning and ability of the supreme court of that state. 
The decision is in line with the other decisions of that 
court on the same question, and follows the early Massa- 
chusetts cases, and others from which we have so liberally 
quoted. This rule has also been recognized in Little v. 
Rogers, 1 Met. (Mass.) 108, and in Claflin Co. v. Feibel- 
man & Co., 44 La. Ann. 518, and seems to be the rule 
adopted by the English courts. Hooper v. Williams, 2 
Exch. Rep. 18. Indeed, this rule is so well established 
that it is stated without qualification in Daniels, Ne. 
gotiable Instruments, secs. 130, 707a; in Tiedeman, 
Commercial Paper, sec. 20, and in 2 Parsons, Notes and 
Bills age he 122. It is approved in Burton v. Hans- 
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ford, 10 W. Va. 470, 486, and by the supreme court of the 
United States in Rey v. Simpson, 22 How. (U. 8.) 341, 
350. ; 

Plaintiff has failed to call our attention to a single case 
in which any court has held that one who signs his name 
in blank on the back of a promissory note, made payable 
to the order of the maker, and which is afterwards in- 
dorsed by the payee and delivered to a third person, is 
liable as a joint maker. And after the most thorough 
research we have been unable to find but one such case, 
to wit, Ewan v. Brooks-Waterfield Co., 55 Ohio St. 596, 
35 L. R. A. 786, which seems to support plaintiff’s conten- 
tion. As opposed to the authorities above cited and 
quoted from, plaintiff cites Salisbury v. First Nat. Bank, 
37 Neb. 872, and insi..; that that case, with a long line 
. of decisions from other states, together with Good v. Mar- 
tin, 95 U. S. 90, hold a contrary doctrine. An examina- 
tion of Salisbury v. First Nat. Bank discloses that the note 
there sued on was as follows: 


“$2,500. OMAHA, Neb., Feb. 15, 1889. 
Ninety days after date, we, or either of us, promise to 
pay to the bank of Omaha, or order, Twenty-five hundred 
and no-100 dollars, for value received, payable at the 
Bank of Omaha, Omaha, Neb. with interest at the rate of 
10 per cent. per annum from maturity until paid. 
“C. H. SLOMAN.” 


Across the back of this note was written the names of 
J. G. Salisbury and S. A. Sloman, and before maturity it 
was indorsed and transferred by the bank of Omaha to 
the bank of Cambridge. In a suit against the maker and 
the indorsers it was held that they were liable as joint 
makers. It is only necessary to compare the notes in 
question in this case with the one just quoted to show that 
Salisbury v. First Nat. Bank, supra, is not authority in 
this case. A careful examination of Good v. Martin, 
supra, and the whole list of twenty odd cases cited by 
counsel, shows that the notes in question therein were 
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‘made payable to third persons, indorsed in blank, and 
afterwards indorsed and negotiated by such third per- 
sons; and in none of the cases, so far as we have been 
able to ascertain, was the note in suit made payable to 
the order of the maker himself. 

. So we conclude, not alone from the weight of authority, 
but from all of the authorities on the question in this 
country, that the defendants Foss, Holdredge and De- 
weese must be held to have assumed the liability of in- 
dorsers only, and that under the issues in this case, and 
according to the principles above discussed, parol evidence 
cannot be received to charge them with any other, or an 
enlarged liability. It follows, then, that the district court 
did not err in excluding the evidence by which it was 
sought to show, inferentially, by a custom or course of 
business on the part of the maker in regard to other trans- 
actions that the defendants were not indorsers but were 
joint makers of the notes. 

A reexamination of the pleadings convinces us that our 
former holding as to their legal effect, and the issues 

raised thereby, is correct; and we decline to give that 
matter any further consideration. 

It is again urged that, in any event, judgment should 
have been rendered against the defendant Holdrege. And 
this contention is based on the fact that he was not present 
at the trial in person, and did not testify in his own be- 
half. This point does not merit our serious considera- 
tion. It is sufficient to say that the evidence of his co- 
defendants made at least a prima facie defense for him, 
which was not assailed or overthrown by the plaintiff. 

For the foregoing reasons, our former opinion is ad- 
hered to, and the judgment of the district court is 


AFFIRMED. 
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CHIcaGo, St. Patni, MINNEAponIs & OMAHA RAILWAY 
COMPANY Vv. JAMES B. MCMANIGAL ET AL.* 


Fitep Aprit 19, 1905. No. 13,691. 


1, Contradictory Verdicts: Review. When contradictory verdicts are 
returned in favor, respectively, of two several parties, it is the 
duty of the court to ascertain whether there is any other error, 
and, if not, which of them, if either, is such only as could be 
upheld by the evidence, and if either of them is such, to render 
a judgment of affirmance thereon, disposing of the other as the 
law and the relations of the parties may require. 


2. 


: Jopemenr. When, in a joint action against a principal and 
his agent to recover damages for alleged negligence of the agent 
in conduct strictly within the performance of his duty, there is 
a@ verdict in favor of the latter that is free from error and is 
such as could alone be supported by the evidence, there should 
be a judgment for the principal also, although upon the same 
record and in the same case there may be a verdict against him. 


Error to the district court for Douglas county: Guy 
R. C. ReaD, JUDGE. Reversed as to railway company. 


B. T. White and J. B. Sheean, for plaintiff in error. 
T. J. Mahoney, John D. Ware and H. C. Brome, contra. 


AMES, C. 


A bare outline of the facts will suffice for an under- 
standing of the problems presented for solution in this 
case. 

William Rogers was engaged as foreman of a company 
of laborers, one of whom was the plaintiff, in the demoli- 
tion of a building belonging to the defendant railway 
company and standing on its right of way. It is alleged 
that in the construction of the building, fourteen years 
previously, there was a defect of a character affecting its 
stability to such a degree as to render it more easily de- 
structible than it would otherwise have been, but it is not 

* Rehearing ailowed. See opinion, p. 585, post, 
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elaimed that such alleged weakness was concealed or 
rendered the building unsafe for the purposes for which it 
was erected, or diminished its durability under ordinary 
circumstances, or that it was constructed with a view to 
its future destruction, or that, if it had been so, the com- 
pany would have been under any duty or obligation to 
its employees or the public to render the work of demoli- 
tion unnecessarily difficult. But it is alleged that Rogers 
negligently commanded the plaintiff to engage in the work 
of wrecking at a place rendered dangerous by means of 
such weakness, and that as a consequence thereof the 
building, while the plaintiff was so employed, unexpectedly 
gave way, precipitating him to the ground and inflicting 
injuries upon his person. 

This is an action for damages brought against the com- 
pany and Rogers jointly. There were separate answers 
which for the purposes of the present discussion may be 
treated as consisting severally of a general denial ac- 
companied by a plea of contributory negligence. 

The court instructed the jury that they were at liberty 
to find in favor of either party and against the other, and 
they accordingly returned a verdict in favor of Rogers 
and against the plaintiff, but in favor of the plaintiff and 
‘against the company for substantial damages. The in- 
struction was excepted to, and the plaintiff and the com- 
pany prosecute separate petitions in error. Before filing 
its motion for a new trial, the latter filed a motion for a 
judgment in its favor on the ground that the verdict in 
favor of Rogers is equivalent to a special finding in its 
favor that there was no actionable negligence, and is in- 
consistent with the general verdict against it, which it 
therefore overrides, entitling the company to judgment 
under the statute governing such cases. The motion was 
overruled. The plaintiff excepted to the instruction and 
assigns it for error. in his petition in error and brief, but 
he was not prejudiced by it unless by reason of it he was 
deprived of a verdict to which otherwise he was or would 
have been entitled and, therefore, presumably, would have 
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obtained. He also assigned in his brief that the court 
erred in refusing to give three instructions requested by 
him, but he presented no argument in support of the as- 
signment either in his brief or orally. Under such cir- 
cumstances we do not feel obligated to enter upon a criti- 
cal examination of them, and it may suffice to say that 
after reading them we are of opinion that the court did 
not err in their refusal in the form in which they were 
drawn, and that so much of them as appears to us to be 
pertinent to the issues involved seems to us to have been 
brought to the attention of the jury by instructions which 
were given by the court upon his own motion. 

The only other complaint in his petition in error is by 
way of quotation from the opinion of this court in Gerner 
v. Yates, 61 Neb. 100: “The verdict is an anomaly; it 
is in irreconcilable conflict with itself. It is in effect a 
declaration by the jury that the material allegations of 
the petition are both true and false’; but no specific as- 
signment to this effect is to be found in the motion for a 
new trial, or in the petition in error, and the opinion 
cited does not hold that such an apparent absurdity is 
‘necessarily fatal to both verdicts, except in instances 
where both are based upon the same conflicting evidence, 
and in that case the verdict in favor of one only of the 
defendants was set aside because, as the opinion says, 
its correctness was not conclusively established by the 
evidence. But in the case at bar it is not contended that 
there is not sufficient evidence to support the verdict in 
favor of the defendant Rogers. All that is urged is that 
there is some slight contradiction upon a not vitally ma- 
terial point. Why then shonld he be deprived of the 
fruits of his just victory because the jury absurdly con- 
demned another whom, upon the same evidence, they might 
with equal propriety have exonerated? But counsel says 
that the court erred.in expressly advising the jury that 
they were at liberty to commit such an absurdity and that 
but for this error the plaintiff might have recovered a 
verdict against both defendants. True, but it is at least 
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equally probable that in such a case he would not have 
recovered against either, and neither supposition goes any 
distance at all toward an answer to the question whether 
the error was prejudicial. That question can only be an- 
swered, as it seems to us, by ascertaining, as in other 
cases, whether there is any other prejudicial error and, 
if none, whether either verdict is alone sustained by the 
evidence. 

In a case like the one at bar, and in most cases of like 
kind, sufficiency of evidence as to one verdict is at the 
expense of insufficiency as to the other, and vice versa, and 
the true rule, we think, is, when the evidence is not con- 
flicting or substantially so, to uphold the verdict having 
adequate support and to set aside the other, and so the 
court may avoid supplementing the absurdity of the jury 
with one of its own. And this is what the court in fact 
did in Gerner v. Yates, supra, although the opinion does 
not express the matter quite clearly to that effect. In the 
present instance it is not contended, nor could it suc- 
cessfully be, that if "togers was the sole defendant the 
verdict in his favor would fall to the ground for lack of 
support by the evidence, and it is quite clear that a ver- 
dict against him would lack sufficient such support, nor 
can we understand why it should suffer that fate solely 
because of the joinder of his codefendant. His conduct, 
which was confined strictly to the line of his duty and 
employment, was the sole subject of investigation. He 
was not merely an agent, in a loose or general sense, but 
for all practical purposes he was the company, ‘represent- 
ing it, as respected the matter in hand, as fully and com- 
pletely as, and doubtless more efficiently than, would the 
president and board of directors or the assembled stock- 
holders have done if present. If the company was guilty 
of negligence it was his guilt, if it was innocent it was 
because he was free from blame. The law is firmly es- 
tablished that, if under such circumstances a suit against 
the agent alone had resulted in a judgment in his favor, 
it would have been a bar to a subsequent action against 
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his principal upon the same cause of action. Doremus 
v. Root, 23 Wash. 710, 54 L. R. A. 649, and cases cited 
in elaborate note. In the case named, which was in many 
respects similar to this, the supreme court of Washing- 
ton set aside the judgment against the principal and 
rendered a judgment absolute in its favor, solely because 
there was no appeal from that in favor of the agent, say- 
ing that if there had been such an appeal there would 
have been no hesitancy in reversing both judgments and 
remanding the cause for a new trial. But as we have al- 
ready said, we can see no justice or expediency in such a 
course. Although the instruction was erroneous because 
inapplicable to the character of the case at bar, it did not 
preclude the plaintiff from a full and fair investigation 
of, and unprejudiced verdict upon, all the issues involved. 
Tf he had succeeded upon sufficient evidence against the 
agent, his verdict would, we think, have established the 
liability of the principal as well as that of the agent, not- 
withstanding a verdict, had there been one, in favor of 
the former, because the former was a party to the suit 
and participated in the investigation of the transaction 
out of which the liability would have arisen. The com- 
pany and Rogers were privies in a sense other and differ- 
ent from that in which that term is used in ordinary cases 
of alleged joint tort-feasors. If the principal had been 
sued alone, it might have bound the agent by the result 
by notifying him to appear and participate in the defense 
(Doremus v. Root, supra), and a corresponding obligation 
must, aS we think, arise out of the participation of the 
principal as a party in a suit against the agent. And, 
reciprocally, a verdict and judgment in favor of the agent, 
free from error, and such as the evidence alone supports, 
must exonerate the principal. 

We recommend, therefore, that the judgment against 
the railway company be vacated and set aside and the 
action as to it be dismissed, and that the judgment in 
favor of Rogers be affirmed. 


LETTON and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment against the rail- 
way company be vacated and set aside and the action as 
to it be dismissed, and that the judgment in favor of 
Rogers be affirmed. 

JUDGMENT ACCORDINGLY, 


The following opinion on rehearing was filed March 22, 
1906. Judgment modified: 


1, Inconsistent Findings: Review. Two inconsistent findings of a jury 
upon the same issue, if based upon conflicting evidence, nullify 
each other. Such findings will not support a judgment. If one 
is the only finding possible under the evidence, a judgment thereon 
in favor of one of two joint defendants will be sustained, and 
a finding upon the same issue against the other defendant, being 
wholly unsupported by the evidence, will be reversed. 


2. Reversal: Pracrice. It is not the practice of this court to dismiss 
a law action upon reversing a judgment of the district court for 
want of evidence to sustain it. The cause is remanded to the 
district court for further proceedings. 


SEDGWICK, C. J. 


The opinion of the commissioner upon the former hear- 
ing was approved by the court upon the theory that the 
evidence was not sufficient to support a verdict against 
either the defendant Rogers or the defendant railroad com- 
pany. Upon the reargument of the case and a further ex- 
amination of the evidence as contained in the record, we 
are Satisfied that the conclusion was for this reason cor- 
rect. 

The plaintiff, with several other men of whom the de- 
fendant Rogers was foreman, was engaged in removing the 
platform about the station house or depot building of the 
defendant company. This depot building and platform had 
been constructed and in use for about fourteen years. 
They were rebuilding the platform with new material, re- 
jecting the old, and were raising the depot building. They 
had been engaged in this work for several days. The plat- 
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form extended entirely around the building. The plaintiff 
had been a part of the time engaged in sawing blocks “and 
blocking up.” During the day when the accident oc- 
curred, he had been engaged in “tearing down,” that is, in 
breaking up the platform and in assisting in removing it. 
A considerable portion of the platform had been removed 
and rebuilt with new material. They had reached the 
northwest corner of the building, and were attempting to 
remove the sills at the northwest corner of the platform, 
at the time of the accident. Directly under the northwest 
corner of the building a piling had been driven, and on 
this piling one end of each of three separate sills rested. 
These sills were 12 by 12 or 14 inches in size. One of these 
sills, which was supported at one end by the piling under 
the corner of the building, extended directly west to the 
west side of the platform; another one, the end of which 
rested upon the same piling, extended directly north to the 
north side of the platform; and the third one, the end of 
which was also supported by the same piling, extended to 
the northwest corner of the platform. The evidence is 
conflicting as to whether there was one of these sills run- 
ning east and west along the north edge of the platform. 
The plaintiff testifies that there was, and that one end of 
the plank upon which he was standing was resting upon 
this sill, and, according to his testimony, when he loosened 
the sill extending directly north from the corner of the 
- depot building that sill fell and also the sill on the north 
edge of the platform, which seems to have been connected 
with the sill which he was attempting to remove. The 
plank on which he was standing fell with these sills, and 
this was the cause of the accident. In the construction 
of the platform, joists were laid upon these sills and upon 
the joists the planks, which were described as “two-inch 
stuff,” were laid. The. planks and the joists had been re- 
moved from these sills. The foreman Rogers and the plain- 
tiff were standing upon one of these sills. The plaintiff 
testifies that the foreman “picked up one of the joists that 
we had taken off, and just threw it right across the sills, 
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and says, ‘Pinch the sill off” ” The plaintiff then stepped 
upon the plank, and began with a crowbar or “pinch-bar” 
to loosen the end of one of the sills from the piling which 
was the joint support of the three sills. It is contended 
that it was customary in the construction of such a plat- 
form to fasten the sills to the piling with “drift bolts.” 
These are half-inch bolts, eighteen inches or more in 
length, driven down through the end of the sill into the pil- 
ing. The contention is that, if this sill which accidently 
fell had been fastened with a drift bolt, the accident would 
not have occurred; and since the railroad company was 
bound to know the original construction of this platform, 
and therefore knew that this piling was not securely fast- 
ened with’a drift bolt, it was negligent in allowing the 
plaintiff to undertake the work of removing these sills 
from the piling without informing him that they were not 
fastened to the piling with drift bolts. Of course, the 
plaintiff, in undertaking the work of breaking up and re- 
moving an old platform, would assume the ordinary risks 
incident to such employment. This is conceded, but the 
contention appears to be that he did not assume the ex- 
traordinary risk which resulted from the imperfect and 
unusual fastening of the sill to the piling. There does not 
appear to be any basis whatever in the evidence for this 
contention. These drift bolts, it appears from the evi- 
dence, are ordinarily used in the construction of bridges, 
and not in the construction of depot platforms. There is 
however some evidence in the record that drift bolts were 
used in the construction of such platforms; but, however © 
this may be, it is shown by uncontradicted evidence that 
in removing sills from piling, if the sills had been fastened 
to the piling with these drift bolts, the first thing to be 
done is to draw the drift bolts with tools especially con- 
structed for that purpose. The plaintiff himself testified 
that, if the sills were fastened with drift bolts, they had 
“qa bar on purpose for that?—“a claw bar’—and that 
none of the men were using such bars in removing 
these sills, and that he could not have removed these sills 
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with such a bar as he was using, if they were fastened 
with drift bolts; that he would in that case “have had to 
use a claw bar to take the pin out,” before he could have 
thrown the sill off; and that, if there had been a drift bolt 
there, he could have seen it where he was working. So 
that he knew that at least some of the sills were not fast- 
ened with drift bolts, and could easily see whether any 
particular sill was so fastened, if he cared to know. When 
the plaintiff undertook to remove sills from the piling, the 
first thing that would challenge his attention was the man- 
ner in which the sills were fastened to the piling. Con- 
sidering the situation he was in, and the work which he 
had undertaken to perform, it would clearly be negligence 
on his part to fail to observe that the sills which supported 
him could be as casily removed from the piling as the one 
he was undertaking to reinove. If he had supposed that 
these sills were fastened with drift bolts, his first duty 
would have been to withdraw those bolts, and by the order 
to “pinch off” the sills, he was notified that they were not 
fastened with drift bolts. Where drift bolts are not used, 
the sills are fastened to the piling by nailing the sills. 
The sills and the pilings were somewhat decayed. This 
condition was to be presumed. It was because of this con- 
dition that the work was made necessary. The parties 
engaged in it had notice of this fact. Indeed, the plaintiff 
testified that he had observed it. There is no support 
whatever for the proposition that the plaintiff had reason 
to suppose that these sills were firmly attached to the pil- 
ing, and that in loosening one he might not probably 
loosen another also. There being no other evidence of 
negligence on the part of the employer, the verdict against 
the company was wholly unsupported. For like reason 
the verdict in favor of the defendant Rogers was justified. 
No verdict against him could be sustained by the evidence. 

2. The judgment, then, against the defendant company 
was properly reversed upon the former hearing. It is 
contended that the judgment in favor of the defendant 
Rogers should also be reversed. The company brought 
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the case here upon petition in error to reverse the judg- 
ment rendered upon the verdict against it. The plaintiff 
has also filed a petition in error to reverse the judgment 
in favor of the defendant Rogers. The whole case is be- 
fore this court for review. The defendants were sued 
jointly. The whole issue was presented to the jury to- 
gether. The defendant company acted only through its 
agent Rogers. The negligence of Rogers would of course 
be the negligence of the company. 

In Gerner v. Yates, 61 Neb. 100, similar conditions ex- 

isted. In that case several defendants were sued jointly, 
as officers of a national bank, for damages resulting from 
false statements made by them as to the financial condi- 
tion of the bank. A verdict was rendered in favor of one 
of the defendants, and against the other defendants. 
Judgment having been rendered upon these two verdicts, 
the case was brought to this court in the same manner as 
was the case at bar. The court said: 
' “The verdict is an anomaly; it is in irreconcilable con- 
flict with itself. It is in effect a declaration by the jury - 
that the material allegations of the petition are both true 
and false.” 

The court, then, having thus determined that the judg- 
ment against some of the defendants could not stand, pro- 
ceeded to examine the question whether the verdict and 
judgment in favor of the other defendant could be sup- 
ported. The contention there was that the proof failed to 
support a verdict against any of the defendants, and that, 
therefore, the judgment in favor of one of the defendants 
should be affirmed, and the judgment against the other de- 
fendant should be reversed. The court appears to have 
assumed that, if the evidence entirely failed to support a 
verdict against any of the defendants, the above conten- 
tion was meritorious, and that judgment in favor of one 
of the defendants should be affirmed. The court then dis- 
eussed at length the evidence, and concluded that there 
was some evidence upon which a judgment might be sup- 
ported against the defendants, and expressly for that 
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reason reversed the judgment as to all of the defendants. 
The reasoning and conclusion of the court in that case is 
in harmony with a proposition advanced in the former 
opinion herein which has been much criticised. In the 
former opinion it was said: 

“But, in the case at bar, it is not contended that there 
is not sufficient evidence to support the verdict in favor 
of the defendant Rogers. All that is urged is that there 
is some slight contradiction upon a not vitally material 
point. Why then should he be deprived of the fruits of 
his just victory because the jury absurdly condemned an- 
other whom, upon the same evidence, they might with 
equal propriety have exonerated.” 

That is, there being no sufficient evidence against any 
of the defendants to sustain a verdict against them, a ver- 
dict finding in favor of one of the defendants ought not to 
be disturbed. Unless this proposition is correct, the whole 
reasoning of the opinion in Gerner v. Yates was uncalled 
for. 

It is not the practice of this court to dismiss a law ac- 
tion upon reversing the judgment of the district court. In 
this respect the former judgment of this court is modified 
so as to remand the cause against the defendant railroad 
company to the district court; in all other respects it is 
adhered to. 

JUDGMENT MODIFIED. 


JOHN KUPKE ET AL., APPELLEES. V. CARY S. POLK ET AL, 
APPELLANTS.* 


Freep Aprin 19, 1905. No. 13,697. 


1. A joint assignment of error in a petition made by two or more 
persons Which is not good as to all who joined therein will be 
overruled as to all. 


* Rehearing allowed, See opinion, p. 596, post. 
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2. Review. Upon an appeal in an equity case in which there- have 
been special findings of fact, but in which no bill of exceptions 
has been preserved, only such findings will be considered as are 
embraced within the issues; and the decree, if supported by the 
pleadings, will be upheld if, and in so far as, it is not in irrecon- 
cilable conflict with such findings. 


3. Cross-Appeal. An appellee may, by complaint in the nature of a° 
cross-appeal, be relieved from erroneous or unjust conditions 
imposed upon him by the decree appealed from. 


APPEAL from the district court for Cass county: PAUL 
JESSEN, JUDGE. Reversed in part. 


Jesse L, Root and Byron Clark, for appellants. 


Broun & Sidles, Matthew Gering and Robert Ryan, 
contra. 


AMES, C. 


Ernest Kupke died in Cass county in this state after 
having executed an instrument purporting to be his last 
will and testament, and leaving the plaintiffs and appel- 
lees hercin, Johanna Sayre and John Kupke, his sole heirs 
at law. After his decease the heirs conveyed their entire 
interest and title in his estate to the defendant and appel- 
lant Cary S. Polk, by whose means probate of the will was 
contested and denied. Subsequently this action was be- 
gun by the heirs for the purpose of setting aside their con- 
veyance to Polk as having been obtained by fraudulent 
concealment and misrepresentation. These matters hav- 
ing been duly put in issue by answer and reply, the action 
was tried and resulted in a decree in conformity with the 
prayer of the petition. Irom this decree the defendant 
appealed to this court. The evidence was not preserved in 
the form of a bill of exceptions, but the district court made 
a series of special findings of fact, and appellant asks to 
have the decree reversed because of alleged inconsistency 
with these findings, and to have a decree entered in this 
court in conformity with them. These findings are not 
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models of self-consistency, but in so far as they are re- 
sponsive to the issues raised upon the petition we think 
they are sufficient for the support of the decree. The 
findings negative certain allegations of fraud contained in 
the petition, but on the other hand they find in effect that 
the defendant was guilty, while negotiating the purchase 
of the estate, of suppressing from the knowledge of his 
vendors certain facts relative to the validity of the will of 
the deceased and affecting the value of the estate, which 
it was his duty to make known to them, and that through 
or by reason of such suppression he obtained an unjust 
and inequitable advantage over them in the transaction, 
in consequence of which they are entitled to have the con- 
veyances set aside. By precisely what means such sup- 
pression was effected, or what were tle particular circum- 
stances that made it the duty of the defendant to disclose 
his knowledge of the matter, we do not know, and in the 
absence of a bill of exceptions have no means of ascertain- 
ing, but we are bound to presume that the evidence was 
sufficient to support the findings and to justify the decree 
rendered consistently therewith. The decree in this re- 
spect being supported by the pleadings would, in the ab- 
sence of both a bill of exceptions and special findings, have 
been affirmed in accordance with an established rule of 
this court. Pettibone v. Fitzgerald, 62 Neb. 869; Stans- 
bury v. Storer, 70 Neb. 603. , 
It follows of logical necessity that, in the absence of a 
bill of exceptions, a decree supported by the pleadings will 
not be set aside, because of the presence of special findings, 
if the latter can by any fair interpretation be seen to sup- 
port it also. So here, although the defendant may have 
been innocent of all those acts of which the court has ac- 
quitted him, yet he must be held guilty of a wrongful sup- 
pression of facts amounting to mispresentation or deceit, 
of which he stands convicted as well Ly the findings as by 
the decree itself. In other words, nypon an appeal in 
equity, when the evidence is not presi.ved, every pre- 


sumption will be indulged in favor of special findings in 
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support of the decree that obtains in such cases in sup- 
port of the decree itself, and the former can overcome the 
latter, if at all, only when the conflict between them is 
sharp and irreconcilable. 

It follows from the foregoing, as a matter of course, 
that special findings of facts not put in issue by the plead- 
ings will be wholly disregarded, and the decree, if and in 
so far as it is dependent upon such facts, will be vacated 
and set aside, and the judgment will, when possible, be 
modified so as to conform to the issues and the facts per- 
tinent thereto. 

If there were nothing more in the record, the case 
might be disposed of by affirmance without further com- 
ment, but there is another matter. 

After Polk obtained his conveyance from the heirs, he 
procured himself to be appointed administrator of the 
estate of the decedent, and in that capacity contested and 
defeated the probate of the alleged will, and the decree 
appealed from adjudicates, among other things, as fol- 
lows: “It is further ordered and adjudged that the de 
fendant Cary S. Polk holds all personal property of the 
estate of Ernest Kupke, other than the two notes men- 
tioned above, in trust for the plaintiffs herein, John Kupke 
and Johanna Sayre, subject to the final order of distribu- 
tion by the county court in said estate: that for the service 
rendered by the said Cary S. Polk in and about the con- 
test of the will of Ernest Kupke, deceased, and the man- 
agement and care of said estate since his appointment as 
administrator thereof, the said Cary S. Polk is entitled to, 
and is hereby allowed, a fee of $2,500, which said amount 
is to be retained by him from any money or personal prop- 
erty now in his hands belonging to said estate, and to 
which plaintiffs ‘or their assignor are entitled, together 
with what money the said Polk has expended of his own 
in the care and management of said estate and taxes paid 
thereon.” The matter thus adjudged is not embraced in 
the issues made by the pleadings and is foreign to the sub- 
ject of the action, as much so as if Polk himself had not 

41 
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been a party to the suit, and its inclusion in the decree was 
plainly erroneous. Robert M. Sayre, husband of the 
daughter of the deceased, was joined as plaintiff because 
a part of the inheritance was a tract of land in which it 
was supposed that he had an interest as a tenant by the 
courtesy initiate. But it turned out on the trial that, be- 
fore the action was begun, one Herman Schinidt had pur- 
chased the land and received a conveyance of it from Polk 
for value and in good faith, so that his title thereto was 
unassailable, and was confirmed in him by the decree with- 
out objection. Robert had, therefore, never at any time 
any legal or actual interest in the subject matter of the 
litigation, and was a mere nominal party thereto, as he 
was and is to a motion for a new trial and to a petition in 
error in this court, complaining of the award of attorney’s 
fees to Polk. It is objected that because of his joinder, 
and because he is not prejudiced by the judgment com- 
plained of, his coplaintiffs who are all, and the only, real 
parties in interest can be granted no relief, because of the 
familiar rule of this court that joint plaintiffs in error can 
obtain no advantage because of an error in the record that 
is not prejudicial to both or all of them. The rule relied 
upon is announced in Gordon v. Little, 41 Neb. 250, as 
follows: “A joint assignment of error in a petition in 
error made by two or more persons which is not good as 
to all who joined therein will be overruled as to all.” The 
rule invoked is an extremely technical one, and for that 
very reason should be observed in all cases to which it is 
literally applicable. The fact that in any instance it may 
be productive of an absurdity or injustice will not intro- 
duce an exception, for the plain reason that it was not 
designed for the avoidance of the former, or the prevention 
of the latter, but for the facilitation of judicial business in 
compliance with prescribed formalities. 

Appellees, who are also plaintiffs in error but not cross- 
appellants, further invoke the rule, above cited, that when 
upon an appeal the evidence is not preserved this court 
will conform the decree to the case made by the pleadings, 
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and also cite the statute of 1903 (code, sec. 681@), which 
requires this court, in equity appeals, “to retry the issue or 
issues of fact involved in the finding or findings of fact 
complained of and * * * reach an independent conclu- 
sion as to what finding or findings are required under the 
pleadings and all the evidence, without reference to the 
conclusion reached in the district court.’”’ That the case 
at bar falls within the literal provisions of this statute 
seems to us to be free from-doubt. And it seems to us 
equally clear that when obedience to the statute comes in 
conflict with the rule announced by this court, before its 
passage, in Hamilton v. Whitney, 19 Neb. 303, that an ap- 
pellee neglecting to take steps to review a decree will not, 
on affirmance, be entitled to any greater relief than was 
awarded him in the court below, the former and not the 
latter must prevail. However, the case does not fall 
strictly within the rule of the decision last cited. In the 
latter instance the appellees had obtained affirmative re- 
lief to the extent of a lien adjudicated in their favor for 
the sum of $300, which they desired to have increased, on 
affirmance, to $400. In this case they ask no affirmative 
relief additional to that awarded them by the court below, 
namely, the cancelation of a fraudulent conveyance, and 
the restoration of their estate by their fraudulent vendee. 
What they do object to is the burdening of their property 
with a lien or charge to which no reference is made in the 
pleadings, and the existence or validity of which they have 
been afforded no opportunity to litigate. In our opinion, 
even if the rule in [Hamilton v. Whitney, supra, is still in 
force, it docs not deny them this right, nor do we see how 
the command of the statute can be obeyed without award- 
ing it to them. Neither, in our opinion, will the exercise 
of more restricted powers be adequate, in many cases, for 
the adjustment of the rights and equities of the parties 
and the administration of complete justice in equity ap- 
peals. 

It is therefore recommended that the judgment of the 
district court, in so far as it awards affirmative relief to 
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the appellant, Cary S. Polk, be reversed, vacated and set 
aside, but that in all other respects it be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court, in so far as it awards affirmative relief to the ap- 
pellant, Cary 8. Polk, be reversed, vacated and set aside, 
but that in all other respects it be affirmed. 


JUDGMENT ACCORDINGLY. 


The following opinion on rehearing was filed January 
3, 1906. Reversed: 


Appeal: Review. When the trial court, in an action in equity, makes 
special findings of fact, and no general finding, and the evidence 
{s not preserved, the sole question for this court on appeal is 
whether the judgment is supported by the pleadings and the 
special findings. If in such case there igs no finding upon a 
material issue, that issue must upon appeal be determined against 
the party on whom the burden of establishing such issue rested. 


SEDGWIOK, J. 


A general outline of many of the leading facts in the 
case may be found in the former opinion, ante, p. 590. 
The argument upon the motion for rehearing was for 
the most part directed to the question whether the special 
findings of fact by the trial court are sufficient to sup- 
port the decree. The rule is settled in this state that 
where “special findings of fact are made, a reviewing” 
court can look only to those findings, taking them as ab- 
solute verity, to ascertain whether the judgment ren- 
dered is in conformity therewith.” Gaffey v. Northiest- 
ern Mutual Life Ins. Co., 71 Neb. 304, and also: “When the 
court makes special findings of fact, and they are silent 
as to a material issue, such omissions will be construed 
against the party on whom rested the burden of establish- 


<) gual “eaves? wea TP ay ayok a 
ing such issues.” Farrell v. Bouck, 61 Neb. 874. The 
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rule of this latter case is of course applicable, as in the 
case at bar there is no general finding. 

Among the findings of the court is the following: “That 
at the time of procuring the said deeds and assignment 
from plaintiffs the defendant, Cary S. Polk, was acting 
for himself, and also for his codefendant, John Stroy.” 
The allegation of the petition that Stroy was the uncle of 
these plaintiffs, and that he resided near where the prop- 
erty involved was situated, and that he had employed the 
defendant Polk as his attorney in the matter of this 
estate are denied in the answer, and there is no finding 
of the court upon these matters, and no finding that a 
confidential relation existed between the plaintiff and 
the defendant Stroy, which would be binding upon the 
defendant Polk as the attorney and associate of Stroy in 
this matter. It is found by the court, “that in obtaining 
said deeds and assignment from the plaintiffs herein the 
defendant Polk made no false statement concerning: the 
matters in controversy.” There is no finding that the 
plaintiffs did not have independent knowledge from other 
sources in regard to the value of the property, or the cir- 
cumstances surrounding the execution of the will, nor’ 
that the plaintiffs relied upon the representations of 
Polk, or were induced to do so by any confidential rela- 
tions existing between themselves and Stroy. The con- 
clusions of the court must be supported by its findings of 
fact, and the conclusion, “that through the suppression of 
facts connected with and surrounding the execution of 
the will of Ernest Kupke, which facts were in the pos- 
session of and known by the defendant Polk at the time 
he negotiated for and received the deeds and written as- 
signment from the plaintiffs herein,” would not be sup- 
ported by the findings of fact. 

We are not entirely satisfied with the correctness of the 
discussion in the former opinion as to the effect of the 
statute of 1903, quoted therein, or the effect given to 
Hamilton v. Whitney, 19 Neb. 303. Under the above 
views that discussion is unnecessary to a determination 


a 
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of this appeal, and we therefore do not desire to be com- 
mitted to the propositions there advanced. 

The decree of the district court is not supported by the 
findings, and our former judgment herein is vacated, and 
the judgment of the district court reversed. The issues 
presented not being all disposed of by the findings, the 
cause is remanded for a new trial. 

REVERSED. 


NEBRASKA WESLEYAN UNIVERSITY V. ANDREW BOWEN, 
ADMINISTRATOR. 


Frxep Aprin 19, 1905. No. 13,732. 


Decedent’s Estate: Finina Ciarms. Even if Fitzgerald v. First Nat. 
Bank, 64 Neb. 260, shall not be adhered to, a county court ought 
not to permit a claim to be filed against the estate of a deceased 
person which is not presented until.more than eight months have 
elapsed since the expiration of the time fixed by an order of the 
court for that purpose, in the absence of a showing of diligence 
and of unavoidable mistake or accident, or of fraud of a nature 
analogous to that which warrants the interposition of a court 
of equity to grant a new trial in ordinary cases, 


Error to the district court for Saunders county: BEN- 
JAMIN FE. Goon, JupGE. Affirmed. 


W. Bert Clark & L. E. Gruver, for plaintiff in error. 


Simpson & Good, contra. 


AMES, C. 


The facts in this case are thus recited in the brief of 
plaintiff in error: 

“This is an action for permission to file a belated claim 
against the estate of Wm. Bowen, deceased, by the Ne- 
braska Wesleyan University of University Place, Ne 
braska.. William, Bowen died intestate in Saunders 
county, Nebraska\ on the 16th day of February, 1900. De 
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cember 23, 1901, Andrew Rowen was appointed adiminis- 
trator of his estate by the connty conrt of Saunders 
county, Nebraska, and on the same day an order was 
made fixing July 22, 1902, as the time for hearing claims 
against said estate, and the time for filing claims was 
limited within that time; that on the 22d day of July, 
1902, said court made a finding that no claims were filed 
against said estate. Thereafter, on February 10, 1903, 
the administrator filed his petition for final settlement of 
said estate, which was set for hearing March 16, 1903. On 
March 14, 1908, two days prior to the date set for final 
hearing, the plaintiff filed its application for leave to file 
its claim against said estate, and have a day set for the 
hearing of the same. Later an amended petition and an 
answer were filed, and hearing was had before the county 
court, and said application to file claim was denied. 
Whereupon plaintiff appealed to the district court, which 
court, upon hearing, also denied the application of plain- 
tiff, and thereupon plaintiff filed a motion for a new trial, 
which was overruled, and the cause removed here on error 
proceedings. The issues were tried in the district court 
on the same pleadings as were filed in county court.” 

It will be observed that at the time application was 
made to file this claim more than eight months had 
elapsed since the expiration of the time allowed for filing 
claims against the estate of the decedent.) As a reason for 
granting the leave prayed, the petition sets forth lack of 
the statutory orders and notices which, however, the 
records of the county court recite to have been regularly 
made and given; and also avers lack of actual notice, be- 
cause of ignorance of the death of the intestate and of his 
place of residence at the time of his decease. If these facts, 
standing alone, are sufficient to justify an order extending 
the time for proving debts, which we do not decide, they 
must at least be accompanied by some proof of diligence 
and of unavoidable mistake or accident, or of fraud of a 
nature analogous to that which warrants the interposi- 
tion of a court of equity to grant a new trial in ordinary 
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cases. The record of evidence preserved in the bill of ex- 
ceptions falls far short of this requirement, and we are of 
opinion that the judgment of the trial court is fully sus- 
tained thereby. We therefore find it unnecessary to re- 
view Fitegerald v. First Nat. Bank, 64 Neb. 260, which 
holds, by a divided court, that, in cases like the present, 
the county court is without jurisdiction to enlarge the 
time for filing claims in any circumstances. Even if after 
further consideration that decision should not be adhered 
to, it would by no means follow that the county court 
would be compelled, or even permitted, to set aside its 
orders barring claims upon mere application and as a 
matter of right. The most that could be held would be 
that the court should exercise a judicial discretion upon 
such occasions, which will not be interfered with on error 
or appeal except in cases of inanifest error or abuse. 

We recommend, therefore, that the judgment of the 
district court be affirmed. 


LETTON and OLPHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


HENRY RIECK V. CITY OF OMAHA, 
Firep Apri 19, 1905. No. 13,738. 


Eminent Domain: Morreace. When a city by the power of eminent 
domain acquires a strip of mortgaged land for street purposes 
without making the mortgagee a party to the proceedings, and 
pays the condemnation money to the mortgagor, in good faith 
and without objection, it is discharged from its obligation, but 
takes the land subject to the lien of the mortgage, if of record. 


Error to the district court for Douglas county: 
CHARLES T, DICKINSON, JUDGE. Affirmed. 
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Charles Battelle, for plaintiff in error. 
CO. OC. Wright, W. H. Herdman and A. G. Ellick, contra. 


AMES, C. 


This case comes here without a bill of exceptions and 
upon the pleadings and decree alone. There is no dispute 
with reference to interpretation or about the facts. The 
plaintiff was the owner of mortgage liens upon a tract of 
land in the city of Omaha. The city by legal proceedings, 
in the exercise of the power of eminent domain, appro- 
priated a strip out of the tract for highway purposes, 
without making the plaintiff or his assignor, the mort- 
gagee, a party. Damages in the sum of $1,000 were 
awarded and paid to the mortgagor. The plaintiff fore- 
closed his mortgages upon the residue of the tract, and the 
proceeds of a sale under the decree were deficient of the 
sum requisite to satisfy the mortgage debt by something 
like $2,000. After confirmation and deed, the plaintiff 
begun this action against both the mortgagor and the 
city, reciting the foregoing facts at length in his petition 
and praying, in the alternative, that he have a judgment 
against the city for $1,000, the amount of the award, or a 
decree of foreclosure and sale for the amount of his de 
ficiency against the strip of land. The court awarded him 
the latter relief, and he brings the cause here by a peti- 
tion in error, alleging that the court erred “in rendering . 
a decree of foreclosure against the real estate instead of 
rendering a money judgment.” 

We are of opinion that the trial court did not err. The 
plaintiff was not a party to the condemnation proceedings 
and the lien of his mortgage was not affected thereby. 
There is authority for holding that if he had interyened 
in that proceeding, or had sought by any appropriate 
means to impound the fund before its payment to the 
mortgagor, he might have succeeded in so doing, but al- 
though it may be true that he had an equitable lien on 
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the award, it was not of such a nature as, in the absence 
of such proceedings, to impose upon the city the charac- 
ter of a trustee bound to see to the application of the 
condemnation money. We do not see that under these 
. circumstances the city is in a different situation than the 
ordinary vendee of the equity of redemption of mortgaged 
lands, which it would have been competent for it to have 
become with respect to the strip in suit. But such a ven- 
dee, in the absence of insolvency or fraud, neither of 
which is alleged here, is discharged of his obligation by 
payment to his vendor. In such a case, of course, he takes 
the property subject to the lien of the mortgage, and so 
we think did the city in the present instance. For these 
reasons, we recommend that the judgment of the district 
court be affirmed. 3 


LErTon and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


McCacugE BROTHERS ET AL. V. HORACE B. IREY. 
Fitep Aprit 19, 1905. No. 13,767. 


Contract: Construction. A contract set forth in the petition held to 
be a guaranty of payment and not of collection merely of the sum 
of money mentioned therein. 


Error to the district court for Douglas county: Guy R. 
C. READ, JUDGE. Affirmed. 


Charles Battelle, for plaintiffs in error. 
C. W. De Lamatre, contra. 


AMES, C. 


This is a suit upon a written contract of which the fol- 
lowing is a copy. 
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“Whereas the McCague Savings Bank has this 10th day 
of October, A. D. 1895, for a consideration of Fifteen thou- 
sand one hundred and eleven 92-100 Dollars ($15,111.92) 
transferred and conveyed to J. A. Morris for H. B. Irey the 
following property. (Here follows long description of 
property.) And said conveyance has been made and ac- 
cepted with the understanding and in consideration of the 
execution of this guarantee. Now therefore, we, jointly 
and seyerally, guarantee to the said H. B. Irey that within 
two years from this date he will realize out of said prop- 
erty the said sum of $15,111.92, with interest thereon from 
date at 8 per cent. per annum, payable semi-annually. If 
said H. B. Irey has not realized within said period said 
sum, with interest, as aforesaid, then at the expiration of 
said period we will pay him whatever deficiency may exist, 
with interest, as aforesaid. Meanwhile we will use our 
best efforts to enable said Irey to realize on said property. 
During said period said Irey may dispose of said property 
at any time, at any price, giving us the first opportunity to 
take it at such price. In witness,” etc. 

It is alleged in the petition and admitted by the answer 
that with the exception of a certain town lot, and a decree 
of foreclosure and sale upon certain property in the city of 
Kearney, Nebraska, all the property mentionc1 in the con- 
tract has been sold by the plaintiff, and the proceeds of the 
sales, amounting in the aggregate to $7,866.50, and no 
more, credited thereon. It does not appear that any at- 
tempt has been made to sell the lot or to enforce the decree 
of foreclosure, but the plaintiff testified without dispute 
that he had repeatedly requested of the defendants pay- 
ment of the residue of the money stipulated for in the con- 
tract, or assistance to realize the same from the lot and 
decree, with which requests they had failed to comply. 
There was a judgment for the plaintiff for the unpaid 
residue, and the defendants prosecute error. 

The only contention of the defendants which we deem 
worthy of specific notice is that the agreement is a contract 
of guaranty, not of payment, but of collection, and that 
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the plaintiff is not entitled to recover against the guaran- 
tors in the absence of proof that he has unsuccessfully ex- 
hausted all reasonable means of collection. The contention 
seems to be of but little practical importance. With re- 
spect to the lot there was no means of realization except 
from its sale, of which it does not appear that the plaintiff 
has neglected an opportunity, and a literal guaranty of 
collection would have had no applicability to it. The de- 
cree of foreclosure does not appear to have been lost or 
impaired by failure to procure its execution, which the de- 
fendants will, upon satisfaction of the judgment, succeed 
to the right to do, if, indeed, they have not at all times 
possessed that right. 

The instrument in suit, however, recites, in substance, 
that it was executed in consideration of a contemporaneous 
loan or advance of a sum of money which the makers 
guaranteed should be repaid to the plaintiff at all events 
within two years from its date, and sooner if it could 
sooner be realized from the property; and the defendants 
covenanted to assist with their own “best efforts” in bring- 
ing about such earlier realization. It does not appear that 
they have been in any way impeded by the plaintiff, and 
any dilatoriness or negelect that may have been indulged 
may be imputed to themselves with at least equal propriety 
as to him. Defendants suggest that interest should have 
been computed from and after the expiration of six months 
from the date of the last instalment realized from the prop- 
erty, but we think that the transaction has none of the 
features of a mutual account, and that such a computation 
would be in plain violation of the terms of the contract. 
We recommend therefore that the judgment of the district 
court be affirmed. 


LETron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 
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WILLIAM W. BINGHAM, APPELLANT, V. FRANK A. Broap- 
WEL!., APPELLEE. 


Firep Aprit 19, 1905. No. 14,014. 


1. Elections: Battors. A voter who has complied with the statute 
by obtaining from the election board a ballot indorsed in writing 
with the names of two members of the board, both of whom are 
ostensibly and, as he honestly supposes, are really judges, will 
not be deprived of his vote by the mere fact that one of such 
names is that of a clerk of the election. 


2. Minor irregularities by members of an election board, voters and 
bystanders at a polling place, unaccompanied by fraud or conduct 
affecting the integrity of the ballot, will not operate to quash 
the election. 


3. Marking Ballots. Irregular and defective or unauthorized mark- 
ings of a ballot, apparently the result of innocent awkwardness, 
inattention or ignorance, and apparently not intended or made 
use of for the purpose of subsequent identification, will not 
justify the rejection of such ballots, if the intent of the voter 
can be ascertained therefrom. - 


AppraL from the district court for Douglas county: 
Grorcr A. Day, WILLIS G. Sears and WILLIAM A. REDICK, 
JUDGES. Affirmed. 


B. G. Burbank and Jefferis, Howell & Shotwell, for ap- 
pellant. 


Smyth & Smith, contra. 


AMES, C. 


This is an appeal from a decision by the district court 
of a contest of an election to the office of clerk of the dis- 
trict court for Douglas county. The first ground of con- 
test is the claim that in the first precinct of the fifth ward 
of the city of South Omaha the ballots were indorsed by a 
judge and clerk of election instead of by two judges. It 
was held by this court in Orr v. Bailey, 59 Neb. 128, and 
again in Mauck v. Brown, 59 Neb. 382, and is generally 
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held in other jurisdictions, that the statutory requirement 
of indorsement is mandatory, and the subject is not re 
garded as open for discussion here, but there is opportunity 
for inquiry whether it was not substantially obeyed. The 
evidence is not in conflict in any important respect and is 
to the following effect: An entire board of election offi- 
cials, five judges and two clerks, had been regularly ap- 
pointed, but on the morning of the election one of the 
judges and one of the clerks failed to appear, and a by- 
stander was called in to take the place, and who did take 
the place, of the absent judge. At about the same time one 
Frank Madura, who had been appointed as one of the 
judges, moved that T. T. O’Connor, who had been ap- 
pointed as one of the clerks, act as “chairman and judge” 
of the election. Some one suggested that it would be more 
proper, or at least sufficient, to elect him simply as chair- 
man; and in some way, it is not quite clear how, the mo- 
tion was put and adopted, according to the weight of the 
testimony, in the form in which it was first made. Madura 
remained with the board, taking an oath of office, perform- 
ing the functions of clerk and subscribing the returns in 
that character. O’Connor likewise subscribed the returns 
as clerk and late in the day took oath of office as such, but 
he also served throughout the day in the capacity of judge, 
performing in addition some of the duties of clerk. An- 
other bystander named Mader was called in, evidently to 
take the place of the absent clerk. He does not appear to 
have been specially assigned to any duties, but he took an 
oath of office as judge, and was described as such in the 
records and returns of the-election. O’Connor adminis- 
tered the oath of office to his colleagues, and described him- 
self in the jurat to each certificate as “judge.” It is the 
theory of counsel for the incumbent that the effect of the 
transaction was such that Madura and O’Connor became 
transposed, the former becoming clerk and the latter judge, 
and that Mader, who was called to take the place of the 
absent clerk, in fact, did so, notwithstanding he was sworn 
as judge, but that O’Connor performed some or all of his 
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duties. O’Connor was one of the persons who indorsed his 
* name upon all the ballots, and for this reason alone the 
contestant asks to have the entire vote of the precinct 
thrown out. : 

At the threshold of such a discussion as this the courts 
are met by two propositions, neither of which can be ig- 
nored or evaded. One is the constitutional enactment (sec. 
22, art. I): “All elections shall be free; and there shall be 
no hindrance or impediment to the right of a qualified 
voter to exercise the elective franchise”; and the other, in- 
herent in the idea of representative government, is that the 
free and uncorrupted will of the voter shall be given effect. 
In other words, that there shall be a “free ballot and a fair 
count.” These principles pervade and dominate the whole 
field of inquiry, and affect the decision of every litigated 
question. All statutes and parts of statutes irreconcilably 
in conflict with or derogatory of either of them are nuga- 
tory, but none is presumed to have been intended so to be. 
The object of the so-called Australian election laws is not, 
as some judicial decisions seem to indicate, to limit or ob- 
struct the free exercise of the elective franchise or to re- 
strict the free expression of the will of the voters, but to 
promote both these things by removing opportunities for 
imposition, intimidation and corruption; and being reme- 
dial in their nature they are to be liberally construed for 
the accomplishment of the latter end and no other. In 
consideration of the circumstances the district court de- 
cided by Judges Day and Redick, Judge Sears contra (the 
contest being had before the three), that O’Counor was an 
ostensible and de facto, if not a de jure judge of the elec- 
tion, and that his signature upon the ballots was regular. 
We think the ruling was right. It is in evidence by several 
of the voters that they supposed him to be such, and there 
was nothing to indicate the contrary to any of them, and 
there is no evidence that any of them suspected the con- 
trary. To hold otherwise would be to put by judicial con- 
struction an insuperable obstacle between the voters and 
the polls. It would be to require the electors at their peril 
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to make inquiry, and decide correctly, and without delib- 
eration, a question upon which three district judges were 
unable to agree after hearing elaborate arguments at the 
end of forty consecutive days of investigation, and about 
which the members of this court may finally differ. If the 
statute attempts the imposition of such an obligation it is 
unquestionably void. We do not think that it does so. 
Section 146, chapter 26, Compiled Statutes, 1903 (Ann. St. 
5784), prescribes comprehensively and in detail the con- 
duct of the voter while at the polling place. Among other 
regulations is the following: “He shall receive from a 
judge of the election board a ballot on the back of which 
two judges of the board shall first write their names in ink. 
* * * The voter shall then fold his ballot so as to conceal 
the names snd marks thereon, and to expose the names of 
the judges of the election board upon the back thereof, and 
shall without delay” deliver the same to. a judge of the 
election, who shall verify the signatures upon the back 
thereof and deposit it in the ballot box. The voters strictly 
and literally complied with this section. They verified 
their ballots and the indorsements upon them as well as 
they were able to do, “at a glance,” to use the phrase of 
former decisions of this and other courts, and having 
folded them as directed, handed them to a sworn official 
for further verification and deposit. If after all this they 
can be deprived of their votes because one member of the 
election board, whose name is indorsed on the ballots, was 
a clerk instead of a judge, the validity and result of 
elections would in all cases be in the discretion of the 
boards. - 
The contestant demands that the whole vote of the 
second precinct of the fourth ward in South Omaha shall 
be thrown out because of the following facts found by the 
court, which do not appear to be in dispute: During the 
election hours some of the election officials were under the 
influence of liquor, but not sufficiently so to incapacitate 
them from the performance of their duties, but some of 
them were so incapacitated during the canvass. Two of 
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the election board were absent at one time during the 
election hours. There was whiskey in a room adjacent to 
and opening off from the polling place. Voters were as- 
sisted by election officials without having the oath of dis- 
ability administered to them, and ballots prepared by such 
assistance were deposited and counted. Election officers 
did not make any effort to prevent bystanders from going 
behind the guard-rail, and a police officer on two occasions 
removed intruders from that place. Strangers assisted the 
judges and clerks of election in the counting and canvass 
of the votes after the polls were closed, and it was found 
generally, without other specification, that some of the elec- 
tion officers were guilty of malconduct, but that their 
incapacitation arose in part from misunderstanding of offi- 
cial duty; and finally, “The court finds that the ballots de- 
posited with the county clerk of Douglas county, Nebraska, 
by the election officers of said second precinct of the fourth 
ward in the city of South Omaha were the identical bal- 
lots cast at said election by the persons voting at said elec- 
tion, and that said ballots, as returned bv said judges of 
election and deposited with the county clerk of said county, 
were, when deposited with said county clerk, in the same 
condition in all respects as when voted by the several elec- 
tors and deposited in the ballot box at and during said elec- 
tion.” The court further finds there should be counted for 
the contestant, William W. Bingham, and for the incum- 
bent, Frank A. Broadwell, in said second precinct of the 
fourth ward of the city of South Omaha, the number of 
votes as provided in the stipulation of parties filed in 
this cause, to wit: contestant, Wm. W. Bingham 62, in- 
cumbent, Frank A. Broadwell, 190.” 

The assisted ballots above mentioned were three only in 
number, and by stipulation were deducted from the total 
cast for the incumbent, and therefore need not be further 
considered. 

The general finding that some of the election officers 
were guilty of malconduct, we think too vague and in- 


definite to effect so grave a result as to defeat a popular 
42 
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election. Certainly not every offense of that kind, however 
trivial, can have such serious consequences. Concerning 
the rules violated by the conduct specified, it is insisted 
that they, like the requirement of the indorsement of bal- 
lots, are mandatory, and doubtless in a sense they are so, . 
because breach of them or of some of them is punishable as 
a misdemeanor, but the acts particnlarized are not such as 
the voters procured to be done or in which they partici- 
pated, nor to which, so far as appears, they consented, nor 
which it was within their power to prevent. There is no 
pretense that the officers of the election, or any one else, 
were or was guilty of actual fraud or corruption, or in- 
fluenced in anything that was done by any fraudulent or 
corrupt motive, or that the conduct complained of in any- 
wise affected the result or the accuracy of its ascertain- 
ment. We think the considerations already advanced justi- 
fied the trial court in overruling the contestant’s objection, 
which they did. If elections could be defeated for such 
irregularities, committed under such circumstances, it 
would hardly be possible to hold one that would be valid. 

In the neighborhood of 150 ballots were objected to, some 
by one party and some by the other, because of irregular 
and defective marking and alleged marks for identification. 
They were annexed to the bill of exceptions and returned 
with it into this court. Tor the examination and disposi- 
tion of these ballots the court adopted the following rules: 
“Ist. Where the ballot was indorsed upon the back by 
« the signature of but one judge, the court refused to count 
such ballots. 2d. Where from the appearance of the ballot 
it was unable to determine the elector’s choice, or where 
it was evident that the voter had intended to destroy the 
ballot, then.the court refused to count the same for either 
candidate. 3d. Where the name of the candidate as printed 
upon the ballot had been erased and another name written 
in, if the name thus written in was already printed upon 
the ballot, then the ballot was excluded. 4th. Where the 
voter made no effort to make a (X), but merely made a 
straight line (I), or cirele (O), such ballot was excluded. 
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5th. Where names were written upon the back of the bal- 
lot, or where the voter made improper markings on the 
back of the ballot, such ballot was excluded. 6th. If the 
voter wrote words on the face of the ballot not necessary 
or proper to express his choice, having no relation what- 
ever to a cross within the circle, such ballots were re- 
jected.” 

It will be observed that all the foregoing are rules of 
exclusion, so that ballots not described and classified by 
them were treated as valid and counted. In our opinion 
they are, in their general operation and effect, to be com- 
mended, but in some respects, to which we have called at- 
tention elsewhere, we think they are too rigidly exclusive, 
and may have operated to deprive some voters of honestly 
cast ballots, the intent of which is not in doubt. Thus 
modified by ourselves we are of opinion that the rules are 
at least as strict and critical as would have been justifiable 
by the statute and the former decisions of this court. Sec- 
tion 151, chapter 26, Compiled Statutes, 1903 (Ann. St. 
5789), provides: “When a ballot is sufficiently plain to 
gather therefrom a part of the voter’s intention, that it 
shall be the duty of the judges of election to count such 
part.” In harmony with this statute this court held in 
State v. Russell, 34 Neb. 116: 

“Tt ig not every mark by means of which a ballot might 
subsequently be identified which is a violation of the staj- 
ute. The mark prohibited by law is such a one, whether 
letters, figures, or characters, as shows an intention on 
the part of the voter to distinguish his particular ballot 
from others of its class. * * * The fact that a number 
of ballots are, without any evidence of a fraudulent in- 
tention on the part of the voters, distinguishable from 
others cast at the same polling place, as, for instance, 
marked with a pencil or with ink of a different color, does 
not bring them within either the letter or spirit of the 
statute.” 

This opinion was expressly approved and reaffirmed in 
Mauck v. Brown, 59 Neb. 382, in the following language: 
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“Tt is true the manner of marking the ballot might serve to 
identify it; but with the policy of the law as declared in 
the section, wherein it is stated that when a ballot is suffi- 
ciently plain to gathcr therefrom a part of the voter’s in- 
tention it shall be counted, and the construction given to 
the law by this court in Séate v. Russell, 84 Neb. 118, and 
Spurgin v. Thompson, 37 Neb. 39, there was an indication 
here of the voter’s intention which was entitled to recogni- 
tion, and it was proper to count the vote.” 

The district judges in this case considered that, “Where 
from the nature of the marks the voter’s intention was 
plain, and it was evident that the marks of which com- 
plaint were made were not made for the purpose of identi- 
fying the ballot, then the vote should be counted.” And 
so, in illustration of the rule thus announced and re- 
iterated in State v. Russell, and Mauck v. Brown, supra, 
this court counted a ballot in the latter case upon which 
the cross-mark opposite the candidate’s name was made ou 
the left side of the ballot, instead of on the right side in 
the space reserved for that purpose, the opinion saying: 
“It seems clear that it was the intention to vote for the 
particular candidate, and therefore the ballot should be 
counted.” These decisions are the more significant because 
at the time of their rendition there was a statutory pro- 
vision in existence, shortly afterwards repealed, which 
enacted: “Do not make any mark upon the ballot save 
as above directed or the ballot will not be counted.” The 
legislature was, perhaps, conscious of what the court does 
not seem clearly to have apprehended, that so rigid a reg- 
ulation was a practical obstruction to the voter in viola- 
tion of the constitution. Perhaps the matter is as con- 
cisely and comprehensively sumined up, as is done else- 
where, in Orr v. Fawcett, 17 Wash. 188. The statute in 
that state provides: “The voting shall be by ballot. No 
ballot shall bear any impression, device, color or thing 
designed to distinguish such ballot from other legal bal- 

‘ lots, or whereby the same may be known or distinguished.” 
In considering this statute the supreme court say: 
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‘Whatever may be said of the Australian system, a 
glance at the ballot at a general election is sufficient to 
convince anyone that it is not an easy thing for a person 
of common understanding to intelligently and without 
great chance of mistake express his wish. A person ac- 
customed more to the plow or the plane than to the pen 
would almost certainly be confused when he was ushered 
into a dark booth with this ticket, with its multifarious 
provisions and its immense dimensions spread out before 
him. Indeed, it is probable that the most careful business 
man who has been accustomed to perusing and executing 
documents of a business character, will have grave mis- 
givings as to the correctness of his vote when he leaves the 
booth. And to hold that every misconception of the 
printed directions of the law would deprive an elector of 
his vote, would certainly be a holding not within the con- 
templation of the legislature which passed the statute we 
have just mentioned, for it has been careful to provide that 
when a ballot is sufficiently plain to gather therefrom a 
part of the voter’s intention it shall be the duty of the 
judges of election to count such part.” 

And in determining what ballots should be counted the 
court lays down this rule, in the syllabus: 

“Ballots are not invalidated by failure to strictly com- 
ply with the statutory directions for marking them, under 
the liberal rule for arriving at the voter’s intention allowed 
by our statutes, but when the markings are evidently in- 
tended for the purpose of expressing the voter’s intention, 
the ballots should be counted. Under this rule, ballots are 
entitled to be counted although having a X to the left, 
instead of the right, of the name of the candidate voted for; 
when having a double XX opposite a name; when having a 
X opposite names of candidates of one party and lines 
drawn through the names of opposing candidates; when 
having a X opposite one candidate and an obliterated 
X opposite the opposing candidate; when having pencil 
marks run through lines of amendments submitted, or a X 
over all of them, or the words ‘no,’ ‘yes,’ ‘against,’ ‘for,’ 
written opposite.” 
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In the body of the opinion the court say: 

“It is also true, however, that in the absence of consti- 
tutional inhibition all statutes tending to limit the citizen 
in the exercise of the right of suffrage should be liberally 
construed in his favor. If his ballot is rejected, it must 
come within the letter of the prohibition, and when the 
statute specifically declares under what conditions ballots 
shall be rejected, courts should not enlarge these condi- 
tions or make other or different conditions from those ex- 
pressed in the statute grounds for rejecting the ballots. It 
will be noted that our statute provides only one condition 
under which a ballot should be rejected, viz., a hallot from 
which it is impossible to determine the elector’s choice, 
and, after all, this should and must be the intention of 
the legislature. The important thing is to determine the 
intention of the voter and to give it effect.” To the same 
effect are Howser v. Pepper, 8 N. Dak. 484; Attorney Gen- 
eral v. Glaser, 102 Mich. 405; State v. Sadler, 25 Nev. 131; 
Tandy v. Lavery, 194 TH. 372, 

The principles announced by the foregoing decisions 
are sustained by the nearly, if not quite, unanimous voice 
of the authorities, and to our minds are manifestly correct. 
No means could be devised that would be better adapted 
to hinder and impede the electors than a scheme for re- 
jecting ballots bearing irregular marks evidently inno- 
cently made, as the result of ignorance, inattention or 
awkwardness, and the quashing of elections because of 
minor irregularities of procedure and conduct by election 
officers and bystanders, that could be prevented only by 
a discipline more strict and severe than is usually main- 
tained in military parades. Such a system would be ad- 
mirably calculated to facilitate secret frauds and corrup- 
tion of a kind most difficult to detect, and to commit the 
results of election almost solely to the discretion of elec- 
tion boards and inspectors, who, without danger of obser- 
vation, could admit of trivial deviations from prescribed 
rules whenever it should suit their purposes so to do, 
and on other occasions could avaii of them to defeat the 
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elections. Under such circumstances the presence of the 
electors at the polls would be of as little importance as 
that of negroes at similar places in a southern “black 
belt.” 

In no case is it more imperative than in election con- 
tests that the maxim should be applied that the burden 
of proving fraud is upon him who alleges it. It cught 
never to be inferred from slight irregularities, unconnected 
with incriminating circumstances, nor should it be held as 
established by mere suspicions, often having no higher 
origin than partizan bias and political prejudices. 

In line with these principles we have recounted the 
ballots which have been sent up with the bill of excep- 
tions. In the main, the district court in its count ap- 
plied the principles and rules which it had adopted for 
the counting of these ballots. In a number of instances, 
however, we have counted ballots which were rejected by 
the district court. For instance, where a ballot was 
marked in the proper space with what has been designated 
as an “H” mark, or a wheel, or star-like mark, or a figure 
“X,” we have considered that the addition of one or more 
lines to the cross has not defeated the votev’s intention. 
We have also counted a ballot rejected by the district 
court where the voter had made a mark opposite the party 
name at the head of the column, and had obliterated the 
same by erasing it or by covering it with solid pencil 
marks, circular in form, and had also indicated his in- 
tention by properly placing a cross in the space opposite 
the name of a candidate for the office of the clerk of the 
district court. We have also counted several ballots where 
marks were made in each of the circles opposite the name 
of the political party at the top of the ballot, thus render- 
ing it impossible to tell which of the respective political 
parties the voters desired to have his ballot counted for 
as a straight ticket, but the voter at the same time making 
an appropriate mark opposite the name of-a candidate for 
clerk of the district court, thus clearly indicating his in- 
tention as to such officer. A number of ballots have also 
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-been counted by us where names were apparently written 
by the voter in the space provided for candidates for road 
overseer, or justice of the peace, and a cross made by the 
voter opposite thereto; and we have counted ballots in 
which the voter properly voted for clerk of the district 
court, but made a mistake in marking opposite the name of 
some other candidate and endeavored to obliterate the 
same by filling the square with solid pencil marks. 

In general it may be said that, unless we were satisfied 
from the appearance of the ballot that any irregular or 
unauthorized mark appearing thereon was placed there 
as a distinguishing mark, we counted the same. Where 
words were written upon the face or back of the ballot, 
other than names of candidates or election officers, the 
ballot was rejected. Marks made by awkwardness or in- 
advertence, or by mistake of the voter, were not seized 
upon by us as instruments of disfranchisement. In some 
cases where the voter had drawn a line through the name 
of persons for whom he did not desire to vote, but in other 
respects his hallot was proper, it was not rejected. It will 
be seen that we have modified the strict rule of IJauck v. 
Brown, supra, in the direction of giving effect to the 
voter’s intention, even if evidenced by other markings 
than a mathematically exact cross, and have refused to 
defeat it by calling every accidental or awkwardly or 
ignorantly made mark or blot a distinguishing or identi- 
fying mark. 

By this method of counting, both candidates received 
accessions to the total number of votes which had pre- 
viously been counted for them—Mr. Broadwell gaining 18 
votes and Mr. Bingham 14 votes. In addition to these 
ballots we have added to the vote for Mr. Bingham 21 bal- 
lots and to the yote for Mr. Broadwell 12 ballots which 
were rejected by the district court in the eighth precinct 
of the third ward of Omaha for the reason that the names 
appearing upon the back thereof were of one judge and 
one clerk and not of two judges. With these additions 
the total vote for Broadwell is 8,979, and the total vote for 
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Bingham is 8,968, leaving Mr. Broadwell a majority of 
eleven votes. 

Whatever may be said of individuals and of special in- 
terests, it will not do to presume that the mass of the 
voters are fraudulent or corrupt. When, if ever, the time 
shall come that such a presumption shall be just, the only 
means, if any, of the preservation of society will be the 
abandonment of the experiment of free government. In 
the present instance no specific charge or pretense of cor- 
ruption or of fraudulent intent is made, but we are asked 
to infer such an offense from apparently accidental or 
awkward or ignorant markings or mutilations of some 150 
ballots selected from some two score precincts, a part of 
them in the cities, and a part in the country, the number 
selected from each varying from one to six or eight, and 
the average being about four or five, or else we are ex- 
pected to hold them constructively fraudulent. We doubt 
if the doctrine of constructive fraud is applicable to such 
cases, but if it were so, the presumption would be rebutted 
by the circumstances. The very fact that the ballots were 
collected from such scattered sources in such small num- 
bers precludes the idea of combination or design, or that 
they were cast with other than an honest intent. 

We recommend therefore that the judgment of the dis- 
trict court be affirmed. 


Lrerron and OLDUAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be : 

AFFIRMED. 
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STATE, EX REL. MICHAEL GARDNER, V. CHARLES E. SHRADRR, 
SHERIFF, 


Firnep Apri 19, 1905. No. 14,056. 


1, Petition in Error: Motion to Dismiss: Watver. A motion to dis- 
miss a petition in error because of failure to file a motion for 
a@ new trial in the lower court is a waiver of objections to the 
sufficiency of the summons in error. 


od 


Motion For New Trian. Failure to file a motion for a 
new trial is not fatal to the jurisdiction of an appellate court 
and will not support a motion to dismiss a petition in error. 


3. Habeas Corpus. There is no provision of law for the filing of a 
motion for a new trial in a habeas corpus proceeding in a 
county court. z 


: Compiaint. A prisoner will not be set at liberty by a writ 
of habeas corpus because the complaint on account of which he 
is held in custody states an alleged offense so defectively that 
it is or may be subject to successful attack by demurrer or 
motion to quash, if it contains enough substantially to accuse 
him of an act justifying his arrest and detention. 


5. Remand. A prisoner set at liberty by: habeas corpus may, upon 
reversal of the order by an appellate court, be remanded to the 
custody from which he was freed. 


Error to the district court for Otoe county: Pau 
JESSEN, JUDGE. Affirmed. 


John C. Watson, HE. F. Warren and William Hayward, 
for plaintiff in error. 


Norris Brown, Attorney General, Willidim T. Thomp- 
son, W. B. Rose and A. A. Bischoff, contra. 


AMES, C. 


The plaintiff in error was arrested upon a criminal war- 
rant issued by the county judge of Otoe county. The 
complaint charged that he had sold and conveyed certain 
lands lying in that county, without having title thereto 
“either by law or equity, by descent, devise or by written 
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contract or deed of conveyance, with intent to defraud” 
the owner thereof. The statute provides a punishment 
for selling or conveying any tract of land “without having 
a title to the same by descent, devise or evidence, by a 
written contract or deed of conveyance, with intent to 
defraud.” It will be observed that there is a variance 
between the complaint and the statute, consisting of the 
omission from the former of the words, “or evidence.” 
Because of this variance the accused contended, and con- 
tends, that the complaint is void, and procured his dis- 
charge from the custody of the sheriff, by whom he had 
been arrested upon the warrant, by means of a writ of 
habeas corpus sued out of the county court. From the 
order of discharge the sheriff prosecuted a petition in 
error to the district court, which rendered a judgment of 
reversal, and made an order remanding the accused to 
the custody of the officer. From the judgment and order, 
proceedings in error are prosecuted in this court. The 
record recites that the accused appeared specially in the 
district court and moved that the summons in error be 
quashed for informality, and, after that motion was over- 
ruled, moved that the petition in error be dismissed be- 
cause of failure to file a motion for a new trial in the 
county court. The latter motion was also overruled. It 
is clear that the second motion was a waiver of the first, 
and it seems to us equally clear that the ruling on the 
second was correct. Even if it be conceded that a motion 
for a new trial in the county court was requisite, omission 
to file one would not deprive the district court of jurisdic- 
tion of the petition in error, but, at most, would limit the 
scope of the inquiry upon that petition. In such a case 
omission of the motion might work an affirmance of the 
judgment of the county court, but it would not require a 
dismissal of the proceeding in error. But counsel for’ 
plaintiff in error have called our attention to no statute, 
and we know of none, authorizing the county court to 
grant or entertain a motion for a new trial in such cases. 
Without such a motion the error proceeding would present 
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nothing not otherwise disclosed upon the face of the 
record. Apparently no evidence was offered in either 
court, and although the district court expressly granted 
leave and time for the preparation and settlement of a 
bill of exceptions, none was ever made. 

There are several formal assignment of error in this 
court which amount to no more than a single complaint 
that “the judgment of the district court is contrary to 
law,” and are so vague as doubtfully to be entitled to 
consideration here. But the contentions chiefly urged in 
the brief of counsel are two, first, that the complaint upon 
which the arrest was made fails to charge an offense under 
the statute; and second, that the accused having been set 
at liberty by the county court, he is pretected by the con- 
stitution and the statute from subsequent arrest or im- 
prisonment under the judgment and order of the district 
court. If the second contention is upheld the statutory 
right of review wonld never be available except to the 
accused, an intention which is not expressed by its lan- 
guage; and it seems to be well settled both upon principle 
and by authority that the plaintiff in error was not put 
in jeopardy by the habeas corpus proceeding in the county 
court in a sense that entitles him to the protection of the 
guaranties invoked. The nature of the proceeding cannot, 
perhaps, be better described than in the language of Mr. 
Chief Justice Waite in Hw purte Tong, 108 U. S. 556, as 
follows: 

“The writ of habeas corpus is the remedy which the law . 
gives for the enforcement of the civil right of personal 
liberty. Resort to it sometimes becomes necessary, be- 
cause of what is done to enforce laws for the punishment 
of crimes, but the judicial proceeding under it is not to 
inquire into the criminal act which is complained of, but 
into the right to liberty notwithstanding the act. Pro- 
ceedings to enforce civil rights are civil proceedings, and 
proceedings for the punishment of crimes are criminal 
proceedings. In the present case the petitioner is held 
under criminal process, The prosecution against him is 
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a criminal prosecution, but the writ of habeas corpus 
which he has obtained is not a proceeding in that prosecu- 
tion. On the contrary, it is a new suit brought by him to 
enforce a civil right, which he claims, as against those 
who are holding him in custody, under the criminal pro- 
cess. If he fails to establish his right to his liberty, he 
may be detained for trial for the offense; but if he suc- 
ceeds he must be discharged from custody. The proceed- 
ing is one instituted by himself for his liberty, not by the 
government to punish him for his crime. This petitioner 
claims that the constitution and a treaty of the United 
States give him the right to his liberty, notwithstanding 
the charge that has been made against him, and he has 
obtained judicial process to enforce that right. Such a 
proceeding on his part is, in our opinion, a civil proceed- 
ing, notwithstanding his object is, by means of it, to get 
released from custody under a criminal prosecution.” 
State v. Huegin, 110 Wis. 189, 85 N. W. 1046. 

As to the first contention it seems to be well settled 
that a prisoner will not be set at liberty by a writ of 
habeas corpus because the complaint, on account of which 
he is held in custody, states an alleged offense so defect- 
ively that it is or may be subject to successful attack by 
demurrer or motion to quash, if it contains enough sub- 
stantially to accuse him of an act justifying his arrest and 
detention. To hold otherwise would be not only to adapt 
the writ to the ordinary uses of a proceeding in error, but: 
to warrant, by its means, intolerable interference with 
the ordinary and regular progress of criminal prosecu- 
tions. Lx parte Kowalsky, 73 Cal. 120; Ex parte Prince, 
27 Fla. 196, 26 Am. St. Rep. 67; Hx parte Whitaker, 43 
Ala. 323; Parker v. State, 5 Tex. App. 579; Emanuel v. 
State, 36 Miss. 627; Ex parte Watkins, 3 Pet. (U. 8.) 
"193; Ea parte Parks, 93 U. S. 18; JJatter of Eaton, 27 
Mich. 1; Lx parte Kitchen, 19 Nev. 178; In re Marshall, 
6 Idaho, 516, 56 Pac. 470; State v. Huegin, 110 Wis. 189, 
85 N. W. 1046. 

We do not, however, intend to intimate an opinion as 
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to whether or not the complaint in this case is so far de- 
fective as to be subject to successful assault by demurrer 
or motion, but unquestionably it charges, substantially, 
that the accused sold and couveyed, with intent to de 
fraud, land of which he had no real or apparent title at 
law or in equity. 

We recommend that the judgment of the district court 
be affirmed. 


LETtTon and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 


AFFIRMED. 


D. B. GRIFFITH, APPELLEE, V. W. F. BONAWITZ, APPELLANT. 
Fivep Arrit 19, 1905. No. 14,069. 


1, Election Contest: Recorp. The record of a popular election is made 
up and finally completed at the polls and nothing can after- 
wards be taken therefrom or added thereto, and a trial judge 
cannot exclude any part of it from evidence in the trial of an 
election contest. Mauck v. Brown, 59 Neb. 382, so far as incon- 
sistent herewith, overruled. 


2. Trial De Novo. On appeal from the decision of a district court 
in a contested election, the entire record should be brought 
up, and it will be considered by this court de novo. 


3. Pleading. On an appeal from the decision of a county court in a 
contested election, it is not requisite to file new pleadings in 
the district court. 


4, Marking Ballots. On the trial) of a contested election ballots will 
not be treated as void simply because of irregular or unauthor- 
ized markings or mutilations which appear to have been inno- 
cently made as the result of awkwardness, inattention, mistake 


or ignorance, if the lawful intent of the voter can be ascertained 
therefrom. 


APPEAL from the district court for Jefferson county: 
ALBERT H. BaBcock, JupGE. Affirmed. 
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W. H. Barnes, J. C. Hartington and W. J. Moss, for 
appellant. 


John Heasty and C. H. Denny, contra. 
AMES, C. 


This is an appeal from a decision by the district court of 
a contest of an election to the office of county assessor. 
The procednre adopted by the district court was analogous 
to that practiced on the trial of an ordinary adversary ac- 
tion, and there are returned with the bill of exceptions 244 
ballots which the court formally excluded from evidence 
because of certain irregular, defective and unauthorized 
markings. The appellee, citing Mauch +, Brown, 59 Neb. 
382, contends that the present proceeding is a technical 
appeal, in which the familiar rule obtains that this court 
will not correct the errors of the trial court with 
reference to exclusion of evidence, but will decide the 
case upon the record as it is brought here, and that there- 
fore these excluded ballots cannot be considered. That the 
decision cited sustains this contention there is no doubt, 
and our minds are equally free from doubt that in this 
respect it is wrong and ought to be overruled. It was said 
in Bell v. Templin, 26 Neb. 249: “A tribunal to determine 
contested elections need not be, strictly speaking, a 
judicial body, the powers exercised being quasi political 
and administrative.” And in Thomas v. Franklin, 42 Neb. 
310, it was held more explicitly and emphatically that 
“the proceeding for contesting an election provided for by 
this statute is, strictly speaking, neither an action at law 
nor a suit in equity. It is a summary proceeding of a po- 
litical character’—and that “it is not only a privilege but 
it is the duty of this court, on its own motion, to look into 
the record and determine whether the proceeding is au- 
thorized by such statute.” If such is the case, and we 
quite agree that it is, it is difficult to understand how such 
proceedings can be rightly conducted in a purely judicial 
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tribunal, and in the opinion of the writer, it was both a 
mistake and a misfortune that the courts did not firmly 
decline the task many years ago when it was first thrust 
upon them. But however that may be, it is clear that in 
such contests the judges serve in the capacity of election 
inspectors, no more and no less. The record of an election 
is completely and finally made up at the polls. After it is 
finished no person or tribunal can lawfully add to or 
diminish it by a jot or tittle. The whole duty of reviewing 
bodies is to inspect and interpret it, and for no other pur- 
pose than to aid in so doing is parol evidence admissible. 
A so-called inspection that should be restricted to a part 
of it would be an absurdity. This seems to us so plainly 
manifest that comment is unnecessary and very nearly im- 
possible. It follows that if this court is to perform any 
useful office upon appeal to it in such cases, the district 
court cannot exclude any part of the record, but must 
send it all up for review. A contrary practice would re- 
quire all such contests, in order to give this court posses- 
sion of the entire record, to be brought here by petition in 
error, but by analogy the only final judgment this court 
could render in that event would be one of affirmance. On 
the discovery of error the contest would require to be re- 
manded to the district court for a new trial to be followed 
by another proceeding in error, and the end would seldom 
or never be reached until after the expiration of the term 
of office, the subject matter of the litigation. 

The foregoing considerations dispose of another pre- 
liminary objection that ne new pleadings were filed in the 
district court. The complaizt and answer thereto that 
were filed in the county court, were transmitted with the 
record on the appeal, and embodied all the grounds of con- 
.test that were permissible thereafter to be urged in the 
proceeding. New pleadings could have been nothing but 
copies and would have served no useful purpose. 

There is no charge of fraud or of intentional violation 
of the election law. The rejected ballots were collected, 
‘a few from each of the eighteen election precincts in the 


or 


VoL. 73] JANUARY TERM, 1905. 62 


Griffith v. Bonawitz. 


county. The following descriptive classification of them 
is contained in the brief of appellant and its’ accuracy is 
not disputed by his adversary: “The first classification of 
the excluded ballots to which we direct the attention of 
the court are those ballots which are marked in the proper 
circle or square with a defective cross, or mark other than 
‘a cross, and this is the objection upon which most of the 
ballots were excluded. These marks are as various as the 
ballots and range from the use of three or four marks, all 
crossing each other, to the use of a straight line. In none 
of these ballots is there any question as to the intention 
of the voter. The purpose of the voter is clear. The 
second classification is the placing of a cross in both the 
Democratic and People’s Independent circles at the head 
of the ticket. An inspection of the ticket discloses that in 
every instance the nominees on this ticket are the nominees 
of both the Democratic and People’s Independent party, 
so that a cross in both circles is a vote for one and the 
same man, and does not and cannot create confusion in the 
count of the ballot. The third classification are those 
ballots upon which the voter has made a mistake, and 
attempted to erase, and thereby left a mark foreign to the 
ballot. The fourth classification are those ballots upon 
which the voter has voted for more than the proper num- 
ber, or has by mistake voted for the candidates of both 
parties, thereby destroying the ballot as to those particular 
candidates. The fifth classification are those ballots upon 
the face of which on the line provided for such purpose is 
written a name, evidently placed there to be voted for, but 
no mark is placed after the name in the square. The sixth 
class are ballots which are mutilated, but from the face 
of which the intention of the voter can be readily gathered. 
The seventh class are ballots upon the face of which ap- 
pear marks in the wrong place, but which have no refer- 
ence to the vote for either of the parties thereto. The 
eighth class are those ballots upon the back of which ap- 
pear the initials of one judge of election and the name of 
another judge. There are some few of the excluded ballots 
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that have more than one of the above objections and there- 
fore come under more than one class.” 

It would not be profitable to reiterate the views of the 
law expressed in the opinion in Bingham v. Broadwell, 
ante, p. 605, argued and submitted and considered jointly 
with this case and decided at the same time. It is notable 
that in both cases the objections that are made to indi- 
vidual ballots are of a character that is commonly de- 
scribed as “technical.” That is to say, the purpose or 
intent with which they were cast is not in doubt, and the 
honesty of the voter is not questioned, but it is sought, by 
one party or the other, to defeat that intent because of 
some alleged defect or informality, the evident result of 
innocent awkwardness, mistake or ignorance. To the ac- 
complishment of such an object, we cannot lend our sanc- 
tion, and seemingly the court might find some more profit- 
able employment. Unless this country has recently under- 
gone a revolution that has escaped our notice, a voter can 
be lawfully deprived of his suffrage or a popular election 
can rightfully be quashed for only a few causes, namely, 
fraud or corruption, intimidation or violence or such 
gross irregularity as renders the ascertainment of the will 
of the individual, or of a majority, or a plurality, as the 
case may be, impossible. If history teaches any lesson re- 
lative to the subject, or relative to any subject, for that 
matter, it is that electors are far less likely to be guilty of 
malconduct than are election and returning boards, super- 
visors and inspectors. A requirement of excessive strict- 
ness in compliance with technical formalities has in all 
times been a most facile instrument for defeating the popu- 
lar will. Less “terrible” but more to be feared than “an 
army with banners” are intricate and complicated election 
laws in the hands of skillful and unscrupulous manipu- 
lators. It is true that any of the defects or markings of 
the ballots mentioned in the foregoing classification might 
have been and may be employed for the purposes of sub- 
sequent identification and fraud, but there is not the least 
suspicion that any of them was so employed, and we think 
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that there ought to be at least a suspicion of wrong-doing 
before the courts reverse the famous dictum of Edmund 
Burke and “indict a whole community.” 

There is only one class of ballots above mentioned which 
in our opinion call for special discussion, that is, those 
that were indorsed by one judge of election and by the 
initials of another. They are 26 in number and may be 
regarded as in literal violation of what has been decided 
to be a mandatory requirement of the statute. They are 
not a violation of the statute in strict literalness or of its 
spirit at all. In treating of the indorsement the statute 
uses the terms “names” and “signatures” interchangeably. 
A name is a word or words, designation or appellation 
used to distinguish a person or thing or class from others, 
and words indicated by single letters are only less adapted 
to that purpose than words indicated by several letters. 
A signature is whatever mark, symbol or device one may 
choose to employ as representative of himself. One of the 
judges, the initials of whose name were written on 25 of 
the ballots, was P. A. Buller, and the other whose in- 
itials appeared upon one of the ballots was A. J. Flatung. 
Buller was sworn as a witness and testified to having writ- 
ten the letters on the ballots himself with no sinister in- 
tent, which indeed is not suspected. He further testified 
that he wrote them as, and intending them for, his signa- 
ture, and that he was accustomed to so using them instead 
of his full name upon his letters and some of his business 
documents, particularly weight or scale certificates or 
checks. The object for which the indorsements are re- 
quired is evident. It is for the purpose of the identifica- 
tion and authentication of the ballots, so as to render it 
certain that none not officially issued shall be used for 
voting. That this object was as effectively accomplished, 
and as likely so to be, by the means adopted, as it would 
have been by the use of the full name or of the surname 
and the first two initials, is not disputed or doubted, and 
we think the spirit, if not the letter, of the statute was 
satisfied. The letters written by Buller with his own hand 
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upon a promissory note or other contractual promise 
would have obligated him to the full extent in law, and if 
they had been fraudulently attached to such a document 
by another, the act would have subjected the offender to 
criminal prosecution and conviction. It was stipulated 
that the letters A. J. F. on the remaining ballot were made 
by the election judge, Flatung, under the same or similar 
circumstances. In view of our conclusions as to the law 
which are set forth in the foregoing opinion and in Bing- 
ham v. Broadwell, supra, we have made a careful examina- 
tion and recount of all the ballots to which objection was 
made by either party, and have corrected the tally made 
by the district court as follows: The district court by its 
count gave to Bonawitz 1,229 ballots, to which by our 
count we added 187, making a total of 1,866. The district 
court gave to Griffith 1,282 ballots, to which we have 
added 99, making in all 1,381, showing a majority in favor 
of contestant and appellee of 15 votes. 

We therefore recommend that the judgment of the dis. 
trict court be affirmed. 


OLDHAM, C., concurs. LETroNn, C., took no part in the 
decision. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


VictoR G. LINDGREN Vv. OMAHA STREET RAILWAY CoM- 
PANY. 


Fitep Aprit 19, 1905. No. 13.666. 


1. Evidence examined, and, held to show no actionable negligence on 
the part of defendant. 


2. Case Distinguished. Omaha Street R. Co. v. Larson, 70 Neb. 591, 
examined, approved and distinguished, 
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3. Harmless Error. Action of the trial court in excluding evidence 
examined, and held not reversible error. 


Error to the district court for Douglas county: WIL 
LIAM A. REDICK, JUDGE. Affirmed. 


Brome & Burnett and A. G. Ellich, for plaintiff in error. 
John L. Webster and W. J. Connell, contra, 


OLDHAM, C. 


This was a suit for injuries to person and property 
alleged to have been occasioned by the impact of a street 
car operated by the Omaha Street Railway Company with 
plaintiff's buggy on the 28th day of April, 1902. The 
facts underlying the controversy are that, on the evening 
of the 28th day of April, 1902, the plaintiff was driving in 
a top buggy drawn by a single horse on his way home from 
his place of business; that he drove from the west onto 
24th street, which is a street running north and south 
through the city of Omaha; on this street are two lines of 
street railway track, owned and operated by the defendant 
company. The east line of this track is used by cars going 
north, and the west line of the track by the cars going 
south. When plaintiff drove on 24th street he crossed both 
lines of the street railway track and looked for cars, as he 
testifies, but saw none approaching; he then drove along 
this street parallel to the east line of the railway track for 
about two blocks, when he came to two or three teams that 
were hitched or standing between the east line of the track 
and the curb of the street; when he reached these teams 
he turned down onto the east line of the street railway 
track, and as he did so he looked for a car, but saw none. 
He drove for about 200 or 300 feet along the line of the 
street railway track when, he says, he looked back and saw 
a car approaching from the south within about 10 feet of 
him. He then turned his horse from the track, and in 
stepping off the track the horse slipped and fell, and the 
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car almost instantanecusly with the fall of the horse 
struck the buggy in which plaintiff was driving, and in- 
flicted a severe injury upon him, and also broke and in- 
jured the buggy. Plaintiff did not observe the rate of 
speed of the car, and was knocked senseless by the impact, 
and could not tell anything as to how far the car ran after 
the accident. Another witness for plaintiff, named Jacobs, 
was standing by his team near to the point of the collision. 
He testifies, in substance, that he saw the car approaching; 
and when about 20 feet from plaintiff saw plaintiff turn 
his horse off the street railway track, saw the horse fall 
and stumble off the track, and saw the car strike the 
buggy in which plaintiff was riding, and then he went im- 
mediately to plaintiff’s assistance. He was uncertain as to 
how far the car ran after the collision, and did not re 
member to have heard the bell rung or the gong sounded 
when the car approached plaintiff’s buggy. There was an 
effort to prove by this witness the speed of the car, but 
this evidence was excluded, and error predicated on this 
ruling of the court will be subsequently discussed. An- 
other witness, named Downs, who stood in front of his 
barber shop near to the point of the injury, testified that 
he saw plaintiff driving on the track of the defendant rail- 
way company, and saw the car when it approached to 
about 20 feet of plaintifi’s buggy, saw plaintiff turn his 
horse from the track, and saw the horse slip and fall, and 
the car, in about a minute afterward or in a very short 
time, strike the buggy, and saw plaintiff thrown from the 
buggy by the impact of the car. He testifies that the car 
ran about 20 or 30 feet after the impact before it was 
stopped. This was all the evidence that was offered by 
plaintiff on the cause of the injury, other testimony being 
medical evidence as to the extent and nature of the injury 
sustained. At the close of plaintiff’s testimony the court 
directed a verdict for the defendant, and plaintiff brings 
error to this court, alleging error in the action of the trial 
court in directing a verdict and in excluding the testimony 
of wituess Jacobs as te the speed of the car at the time of 
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the injury. We will consider these assignments in the 
order in which they are presented in plaintiff’s brief. 

1. Does the evidence introduced by plaintiff show any 
actionable negligence on the part of the defendant di- 
rectly causing or contributing to the injury complained 
of? The negligence alleged in the petition is, in short, that 
defendant was running its car at an unreasonable rate of 
speed; that it neglected to sound an alarm by bell or 
gong when approaching plaintiff’s buggy, and that it 
‘neglected to use due diligence, care and caution to avoid 
the injury after discovering plaintiff’s perilous position. 
In the first place, there is no testimony in the record that 
defendant failed to give a warning by gong or bell when 
approaching plaintiff’s buggy, the witnesses merely say- 
ing that they did not remember of hearing any signal, but 
no one said that he would have heard a signal had one 
been given. There is no testimony in the record admitted 
by the court as to the rate of speed at‘which the car was 
moving at the time of the impact. The only thing in the 
record from which a deduction might be made on this 
question is found in the evidence of witness Downs, who 
testified that the car ran about 20 or 30 feet afier the im- 
pact before it was stopped. This standing alone we do 
not think sufficient to show a reckless rate of speed. 
Plaintiff centends that under the undisputed testimony 
the case falls within the rule recently announced by this 
court in Omaha Street R. Co. v. Larson, 70 Neb. 591. This 
rule is based on what is commonly called the “doctrine of 
the last chance,” and stands on the principle that, even if 
plaintiff had been negligent in going on the track of the 
defendant, yet that if after defendant discovers plaintiff’s 
perilous position it carelessly and recklessly neglects to 
use ordinary diligence to avoid a collision, its nezligence 
in this particular supersedes the alleged contributory neg- 
ligence of the plaintiff and becomes the direct cause of the 
injury inflicted. In Omaha Street R. Co. v. Larson, supra, 
the testimony tended to show that, after the motor car 
causing the injury had come in contact with plaintiffs 


632 NEBRASKA REPORTS. [ VOL. 73 


Lindgren v. Omaha Street R. Co. 


horse and buggy and had lifted the horse on to the fender 
of the car, it carried the horse and dragged the buggy be- 
hind him about 130 feet before overturning the buggy and 
causing the injury complained of. Evidence was intro- 
duced tending to show that by ordinary care and skill the 
car could have been stopped within a space of about 40 
feet. We held this testimony presented a proper question 
for the determination of the jury as to whether defendant 
had used due diligence in stopping the car after its.impact 
with plaintiff’s horse. We think the doctrine here an- 
nounced sound in principle, but are unable to see how the 
‘evidence in the instant case placed it within this rule. 
There is no testimony tending to show that, after plain- 
tiff’s horse slipped and fell, defendant by the exercise of 
even the highest diligence could have stopped the car in 
time to avert the impact. In fact, it seems to us, after a 
careful examination of the evidence contained in the 
record, that what is shown is simply a pure accident for 
which no one is legally to blame. Plaintiff was not guilty 
of contributory negligence in driving on defendant’s track 
when he saw no near approaching car. He went where he 
had a right to go, and occupied a street set apart for 
vehicles as well as for street railway cars, and drove in a 
careful manner thereon. When he discovered a car ap- 
proaching from the south he attempted to do what he 
should have done, that is, he turned his horse off the street 
railway track to give the right of way on this track to the 
car. In attempting to do this an unforeseen accident 
happened. The horse slipped and fell; this, plaintiff could 
not have foreseen, nor could the motorman or conductor 
of defendant’s car have reasonably anticipated. In our 
judgment this accident to the horse was the direct and 
logical cause of the injury, for, as before stated, there is 
no testunony even remotely tending to show that defen4- 
ant, after the discovery of the perilous position of plain- 
tiff caused by the fall of his horse, could have stopped the 
car in time to avoid the in’ “vy, and unless the evidence 
had tended to show this the “doctrine of the last chance” 
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has no application to the facts concerning the injury in 
the case at bar. We therefore conclude that under the 
evidence admitted the trial court was fully justified in 
directing a verdict for the defendant. 

2. The second allegation of error is based on the rule 
of the trial court in excluding the testimony of witness 
Jacobs as tending to show the rate of speed of the car at 
the place of the injury. The testimony offered was as 
follows: 

Q. Now, at the time you first saw the car, did you 
observe the movement sufficiently so that you could see 
whether it was moving slowly or fast? 

A. Yes, sir. 

Q. Now, you may state what the movement of the car 
was? 

Objected to. Sustained. Offer to prove. Mr. Brome: 
The plaintiff offers to prove by the witness on the stand 
that the car, at the time the witness first saw it, was mov- 
ing rapidly and at a high rate of speed. Offer denied. 
Plaintiff excepts. 

It is true, as contended by counsel for plaintiff in error, 
that this court has held that a nonexpert who has observed 
the motion of a car is qualified to testify as to his opinion 
of the speed at which the car was moving at the time of 
the observation, and had plaintiff in the case at bar asked 
the witness as to the number of miles an hour at which, 
in his judgment, the car was moving, we think the evi- 
dence would have been competent and should have been 
admitted, and that its exclusion might have constituted 
reversible error in the case. But this is not what was 
asked the witness. He was simply asked to state whether 
the car was running slowly or fast. The offer was then 
made to prove by the witness that the car at the time the 
witness first saw it was moving rapidly and at a high rate 
of speed, but there was no offer to prove the number of 
miles an hour, so that the jury could have determined what 
was meant by the car running slowly or fast; and the offer 
we think was objectionable for its indefiniteness and un- 
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certainty. If the witness, in his opinion, had been asked 
to state whether the car was running 5, 10 or 15 miles an 
hour, the answer would have given the jury a standard to 
compare its rate of speed with the rate prescribed by the 
ordinance for the running of cars at the place of thé in- 
jury. But, because of the indefiniteness and uncertainty 
of the offer, we think the court committed no prejudicial 
error in sustaining the objections to the question and 
denying plaintiff’s offer. Finding no reversible error in 
the record, we recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and LeTtTon, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


DAVID ESCRITT ET AL. V. PETER MICHAELSON.* 
Fiiep Arriz 19, 1905. No. 13,715. 


1. Appeal Bond: Vaxioiry. A bond given in an attempted appeal to 
this court from an order of the district court awarding a writ 
of assistance in a mortgage foreclosure proceeding, conditioned 
for the payment of rent, is valid as a contract where the obligor 
has by reason of the bond retained possession of the premises 
pending such appeal. United States Fidelity € Guaranty Co. v. 
Ettenheimer, 70 Neb. 147, followed and approved. 


2. Appealable Order. An appeal will lie from an order awarding a 
writ of assistance in a foreclosure proceeding after the sale 
has been confirmed and deed ordered, subject to the conditions 
of an appeal from an order confirming the sale. 


3. Judgment: Reversiste Error. The failure of the clerk, tn record- 
ing a judgment, to certify that certain of the defendants are 
sureties, where such is the fact, is reversible error, though not 
presented to the trial court. Blaco v. State, 58 Neb. 557, fel- 
lowed and approved. 


* Rehearing allowed. See opinion, p. 640, post. 
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Error to the district court for Antelope county: JOHN 
F. Boyp, Jupce. Reversed with directions. 


E. D. Kilbourn and J. J. Sullivan, for plaintiffs in error. 


Jackson & Williams and Field, Ricketts & Ricketts, — 
contra. 


OLDHAM, C. 


This suit had its origin in an action to foreclose a real 
estate mortgage instituted by Hester McLean against 
Charlotte McCormick and others in the district court for 
Antelope county, Nebraska. Pending an appeal fram an 
order of confirmation of sale, at which plaintiff McLean 
was the purchaser, he transferred his interest in the land 
by quitclaim deed to one Michaelson. Upon an affirmance 
‘ in this court of the order of confirmation, a sheriff’s deed 
was issued to McLean. Michaelson thereafter applied for 
a writ of assistance against all persons claiming under the 
defendants in the foreclosure suit. David Escritt, one of 
the plaintiffs in error in this case, resisted the application 
of Michaelson for a writ of assistance, claiming to be a 
lessor and purchaser of the land without notice of the 
proceeding. The application of Michaelson was granted 
by the district court and a writ of assistance ordered, to 
which order and judgment Escritt excepted, and applied 
to the court for a supersedeas bond to stay the writ pend- 
ing an appeal from the order in this court. This applica- 
tion was granted, the court fixing the amount of the bond 
at $1,000, and imposing as one of the conditions that 
Escritt should pay Michaelson the rents and profits of 
the premises while he remained in possession, in the event 
the order should be affirmed in the supreme court. The 
bond was executed with Escritt as principal, and Wil- 
liam Randall and C. D. Gardner, the other plaintiffs in 
error herein, as sureties, and delivered to the clerk of the 
district court and duly approved by him. LEscritt prose- 


636 NEBRASKA REPORTS. [VOL. 73 


Escritt v. Michaelron. 


cuted his appeal, and the judgment of the lower court was 
affirmed in an opinion written by Powunp, C., which is not 
officially reported, but may be found in 4 Neb. (Unof.) 
187. After the mandate in this case had been returned to 
the district court, Michaelson instituted the case at bar 
for judgment for rents and profits of the lands during the 
pendency of the appeal on the supersedeas bond executed 
by plaintiffs in error. In the pctition filed by Michaelson, 
he alleged the order of the district court for the possession 
of the real estate, the giving of the supersedeas bond for 
the purpose of preventing the issuance of a writ of assist- 
ance, the filing and approving of the bond, with the con- 
ditions named, the removal of the cause to the supreme 
court, the final determination of the cause adversely to 
the appellant, and that the appellant (Escritt) had re- 
mained in possession pending his appeal, and had the use 
and occupation of the premises, and that the reasonable 
value of the rents and profits for such time was $600, for 
which he prayed judgment against Escritt and the sure- 
ties on his supersedeas bond. 

The defendants below, who are plaintiffs in error here, 
filed answers separately, admitting each allegation of the 
petition, except as to the value of the rents and profits, 
and denied the authority of the court to incorporate the 
provision in the supersedeas bond which provided for the 
payment of rents pending the appeal. A general demurrer 
was interposed to each of these answers and sustained by 
the district court, and the defendants refusing to further 
plead were adjudged to be in default. The court pro- 
ceeded to hear testimony as to the value of the rents and 
profits of the premises pending the appeal in this court 
(a jury having been waived by plaintiff), and thereupon 
entered judgment in favor of the plaintiff in the court 
below in the sum of $600, jointly, against all the defena- 
ants, and omitting to find which was principal and which 
were sureties on the obligation. To reverse this judgment 
the defendants bring error to this court. 

Three propositions are urged as grounds for the reversal 


VoL. 73] JANUARY TERM, 1905. 637 


Escritt v. Michaelson. 


of the judgment of the trial court, the first being that there 
was no provision of law authorizing the condition in the 
supersedeas bond sued on which obligated the appellant — 
to pay for rents and profits of the premises pending the 
appeal, and that as appellant was compelled to comply 
with this condition in order that he might stay the judg- 
ment of ouster, the bond could not be said to have been 
voluntarily entered into. 

The question of the right of appeal from an order 
awarding a writ of assistance, after the sale is confirmed 
and deed ordered in a foreclosure proceeding, is not en- 
tirely free from doubt under the authorities. In Beatty v. 
De Forrest, 27 N. J. Eq. 482, it was held that, after a sale 
in a foreclosure suit, where the purchaser has got his 
deed, a writ of assistance will go ex debito justitie to put 
him in possession. Beeseley, C. J., in rendering the opin- 
ion said: 

“In my opinion, a purchaser under a decree, having a 
sheriff’s deed, has as much right to the assistance of the 
court to be put in possession, as a plaintiff in a court of 
law has to an execution after judgment.” In this case 
it was held that an appeal would not lie from an order 
granting the writ. A different rule, however, and one 
nearer in conformity with ‘the spirit of our practice has’ 
ebtained in Michigan and California. In Baker v. Pierson, 
5 Mich. 456, it was said: 

“We think the appeal will lie, unless it was discretion- 
ary in the court below to grant or refuse the writ, as it 
might think proper. In this sense it was not dis- 
cretionary; but it was discretionary in the sense in 
which the granting or refusing of an injunction is 
discretionary—that is, in a doubtful case. The dis- 
cretion in all such cases is a legal discretion, to be 
exercised in doubtful cases only, and not where the case is 
clear and free from doubt. It is then a strict matter of 
right, which the court is as much bound to recognize and 
enforce as any other right of a party. The order denying 
the writ is a final order—one that is conclusive on the 
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right of the appellant; which right is, to be put in pos- 
session of the premises purchased by him at the mortgage 
sale, as an incident to his purchase. It is a right to the 
immediate possession of the premises against the parties 
to the foreclosure suit, and all who are bound by the de- 
cree, whether parties or not. It grows out of the decree 
and purchase under it, and can be enforced by the court 
rendering the decree, and no other court; and an order 
denying the writ of assistance to enforce it is a final 
order, touching the right, from which the purchaser may 
appeal to this court.” 

In City of San Jose v. Fulton, 45 Cal. 316, it was held: 
“The writ of assistance is a summary proceeding resorted 
to under the rules of chancery practice to give effect to the 
decree, and presupposes that the rights of the parties are 
only such as follow upon the decree and the sale had pur- 
suant thereto. If, however, it appear that those rights 
have been changed by reason of an agreement, or alleged 
agreement, subsequently entered into, so that the issuance 
of the writ would or might work injustice, it should be 
withheld, and the parties remitted to the ordinary remedies 
afforded in the courts.” In this case an appeal from a 
motion to vacate the order was entertained. 

While the question of the right to an appeal from an 
order awarding the writ, after confirmation of sale is had 
and the deed ordered, has never been directly passed upon 
by this court, yet such order was reviewed on appeal in 
Merrill v. Wright, 65 Neb. 794, and the order of the dis- 
trict court awarding the writ was reversed. At the former 
hearing of the instant case, the appeal was entertained 
and determined on its merits. We therefore conclude that 
under the practice prevailing in this state an appeal may 
be taken from an order awarding a writ of assistance on 
the same conditions as it may be taken from an order 
confirming a sale. In sound practice the writ of assistance 
should never issue except on motion and notice, as inter- 
vening rights not existing between the parties to the decree 
might be involved, or subsequent agreements as to pos- 
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session might exist even between the parties to the suit 
which might affect the right to the writ. 

Even if the filing of the bond to supersede the order was 
unauthorized, the question would still arise as to whether 
or not the plaintiff in error, having availed himself of this 
unauthorized relief and having filed a bond which kept 
him wrongfully in possession of the premises during the. 
appeal, did not bring himself squarely within the doctrine 
announced by this court in the recent case of United 
States Fidelity & Guaranty Co. v. Httenheimer, 70 Neb. 
147, in which it was held: 

“A bond, given in an attempted appeal in an action of 
forcible entry and detention, conditioned for the payment 
of rent, is valid as a contract, if the obligor has by reason 
of the bond retained possession of the premises, though 
the statute authorizing such apps is afterwards held un- 
constitutional.” 

The second question relied upon is that the sustaining 
of the demurrer was prejudicial because the general de- 
nial with which the answers concluded fairly put in issue 
the amount and value of the rents and profits The con- 
tention would have some merit in it if the default of the 
defendants below had operated as a confession of the 
amount of damages prayed for in the petition, but under 
section 134 of the code, plaintiff was compelled to submit 
proofs as to the amount of his damages, although the de- 
fendants were adjudged in default, and this he did. Con- 
sequently, defendants were not prejuiced in any manner 
on this account. 

There is, however, a technical error in the form of the 
judgment in that it does not find that plaintiff in error 
Escritt was principal, and that Randall and Gardner were 
sureties on the bond. In the recent case of Blaco v. State. 
58 Neb. 557, it was announced that the failure of the 
clerk in recording a judgment to certify that certain of the 
defendants are sureties, where such is the fact, is revers- 
ible error, though not presented to the trial court. 

In conformity with this rule, we are compelled to rec- 
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ommend that the judgment be reversed and the cause 
remanded to the district court, with directions to render a 
judgment on the amount found, and certify therein that 
Escritt is principal on the bound, and Randall and Gardner 
are sureties thereon. 


AMES and LErron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to render a judgment 
on the amount found, and certify therein that Escritt is 
principal on the bond, and Randall and Gardner are sure- 
ties thereon. 

JUDGMENT ACCORDINGLY. 


The following opinion on rehearing was filed February 
22, 1906. Former judgment adhered to: 


1. Appealable Order: SuperseprEas. An order granting a writ of 
assistance in a foreclosure suit, after decree, sale, confirmation 
thereof and the execution of a sheriff's deed, directing the 
sheriff to put the purchaser in possession of the premises, is 
a final order and is appealable; but is not such an order, within 
the meaning of the third subdivision of section 677 of the code, 
as may be superseded by giving the waste bond therein pro- 
vided for. 

2. Discretion of Court. The court making such an order may, in 
his discretion, allow it to be superseded upon condition that the 
appellant give a bond for the payment of a reasonable rent for 
the use and occupation of the premises during the pendency of 
his appeal. 


BARNES, J. 


When this case was before us the first time the judg- 
ment of the district court was affirmed. See Fscritt v. 
Michaelson, ante, p. 634, where a clear and concise state- 
ment of the facts will be found. A reheating was allowed; 
the case has been heard by the court, and the question now 
is, shall we adhere to our former decision? 

It is strenuously contended by counsel for the plaintiff 


VoL. 73] JANUARY TERM, 1905. 641 


Escritt v. Michaelson. 


that the supersedeas bond, which is the foundation of this 
action, contains conditions not required by the statutes; 
that the district court had no right or authority to make 
the payment of rent one of its conditions; that all that 
was required to supersede the order of the district court 
granting the writ of assistance was to give what is com- 
monly called a waste bond; that the order of the court 
requiring the bond to be conditioned for the payment of 
the rent rendered it void (at least as to that condition), 
and the judgment thereon cannot be sustained. If it be 
true that an order granting a writ of assistance is an 
order for the delivery of the possession of real estate 
within the meaning of the third subdivision of section 677 
of the code, as it stood before the adoption of the amend- 
ment of 1908, then the plaintiff’s contention is well 
founded. It seems to us, however, that such is not the 
case. The section above mentioned, as amended, reads in 
part as follows: 

“No appeal in any case in equity now pending and 
undetermined, or which shall hereafter be brought shall 
operate as a supersedeas, unless the appellant, or appel- 
lants, shall within twenty days next after the rendition of 
such judgment or decree, or the making of such final or- 
der, execute to the adverse party a bond with one or more 
sureties as follows: * * * Yhird—When the judgment, 
decree, or order directs the sale or delivery of possession 
of real estate the bond shall be in such sum as the court, 
or judge thereof in vacation shall prescribe, conditioned 
that the appellant or appellants will prosecute such ap- 
peal without delay and will not during the pendency of 
such appeal commit, or suffer to be committed, any waste 
upon such real estate, and pay all costs, and if the appeal 
be from an order of confirmation of sale the bond shall be 
further conditioned if the appellant will pay to the pur- 
chaser the value of the use and occupation of the property 
from the date of the undertaking until the delivery of the 
possession if the order appealed from be affirmed.” 

It is he that the order granting a writ of assist- 
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ance was an order directing the delivery of the possession 
of real estate within the meaning of the statute above 
quoted. We cannot agree with this contention. <A writ of 
assistance is the ordinary process used by a court of 
chancery to put a party, receiver, sequestrator, or other 
person into possession of property when he is entitled 
thereto either upon a decree or upon an interlocutory or- 
der. Stanley v. Sullivan, 71 Wis. 585, 5 Ain. St. Rep. 245. 
The most familiar instance of its use is where, as in the 
instant case, land has been sold under a decree foreclosing 
a mortgage, but it is also employed wherever a court of 
equity, having jurisdiction of the persons and the prop- 
erty in controversy, has determined the rights of the liti- 
gants to the title or possession of the real estate. The 
- remedy is founded on the rule that the court of equity, 
where it can do so justly, will carry its own decrees into 
full execution without relying on the cooperation of any 
other tribunal. The rule is well established that the writ 
will issue in favor of a purchaser at a sale of real estate 
under a decree, but will only be allowed against parties to 
the suit, their representatives, privies, or those who came 
into possession under one of the parties while the suit 
was pending. The writ will not issue where the rights of 
the party have not been fully adjudicated in the principal 
suit. Indeed, it is the practice in many jurisdictions to - 
incorporate an allowance of the writ in the order of con- 
firmation; and this rule is followed in some of the dis- 
tricts in this state. Without doubt it is the proper prac- 
tice, and one which would have prevented the present con- 
troversy. So it may be said that a writ of assistance per- 
forms the same office in a suit in equity as does an 
execution in an action at law. It is nothing more than 
the process by which the court of equity finally carries its 
judgment or decree into effect. 

The authorities in this country are divided on the ques- 
tion as to whether an appeal lies from an order granting 
such a writ, and we might be justified in holding that 
such an order is not appealable. Heretofore, however, we 
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have taken a different view of the matter. In Merrill v. 
Wright, 65 Neb. 794, 101 Am. St. Rep. 645, we entertained 
an appeal from such an order, and determined the ques- 
tions involved on their merits. We also passed on the 
merits of the order in the present case without question- 
ing the right of appeal, and we are of opinion that an 
order granting the writ of assistance is appealable as a’ 
final order. It does not follow, however, that it is such 
an order as is embraced in the third subdivision of section 
677 of the code, that is to say, an order for the delivery of 
the possession of real estate. The statute above quoted 
was evidently intended to apply to judgments rendered 
and orders made in actions where the title or right to the 
possession of real estate are involved as the subject of the 
litigation, and not to an order for a writ of assistance 
which may be necessary to carry the judgments and or- 
ders of a court of equity into effect, after all the rights of 
the parties have been determined and nothing remains but 
to execute such judgments and decrees; and it is our 
opinion that the order in question is one of those which 
can be superseded only by an order of the court; that in 
making such order the court may require it to be condi- 
tioned upon such reasonable terms as he may direct. In 
the case at bar the plaintiff was a tenant of the owner of 
the equity of redemption to certain lands in Antelope 
county; an action was commenced against such owner, and 
all other parties interested in the premises, to foreclose a 
. mortgage thereon; judgment of foreclosure was rendered; 
an appeal fron that decree was prosecuted to this court, 
where the judgment was affirmed. The property was 
thereafter sold under the decree, and in due time such 
sale was confirmed. From the order of confirmation the 
case was again brought here on appeal, and a hearing re- 
sulted in the affirmance of that judgment. The plaintiff 
herein had been in possession of the premises as tenant of 
the defendants in said action from the beginning, and dur- 
ing the pendency of the litigation. After a deed to the 
premises had been executed by the sheriif in accordance 
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with the final order of the court, the plaintiff refused to 
vacate, and still withheld the possession of the premises 
from the defendant in error. The litigation being ended, 
and all of the rights of the parties having been judicially 
determined, there was nothing left for the defendant to 
do but to bring an action at law to recover the possession 
of the premises, or apply to the court, in the same case, for 
a writ of assistance to carry its judgment into effect. The 
defendant pursued the latter course, and the court having 
made such order it was within his power to fix the terms 
upon which it could be superseded during the pendency of 
an appeal. That the defendant was entitled to the use 
and occupation of the land from and after the date of the 
order of confirmation of sale there can be no doubt; and 
if the plaintiff desired to retain possession of the premises 
during the pendency of his appeal, the condition that he 
give a bond to pay a reasonable rent for the use and oc- 
cupation thereof was proper and reasonable, and such a 
condition as the court had undoubted authority to exact. 
If we should sustain the plaintiff’s contention we would 
establish the rule that, after a decree of foreclosure, and 
sale of the premises, and a confirmation thereof, one who 
is bound by the decrees and orders of the court may refuse 
to comply with the same and compel the purchaser to 
apply for an order for a writ of assistance, may prosecute 
an appeal from such order, and retain posscssion of the 
- premises during the pendency thereof, without paying rent 
to the owner, although he is entitled to the use and oc- 
cupation of his land from and after the date of the order 
of confirmation of sale. We cannot believe that it was the 
intention of the legislature to establish such an unjust and 
inequitable rule by the adoption of section 677 of the code 
above mentioned, and we decline to give it such a construc- 
tion. Having reached the conclusion that it was proper for 
the court to require the plaintiff to give the bond in ques- 
tion in order to supersede the order for the writ of assist: 
ance, it is unnecessary for us to determine the question 
as to whether or not it is a good common law obligation. 
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Several other questions have been discussed by counsel, 
but an examination of our former opinion convinces us 
that they are satisfactorily disposed of therein. For the 
foregoing reasons, we are of opinion that our former judg- 
ment should be adhered to, and it is so ordered. 


JUDGMENT ACCORDINGLY. 


SEDGWICK, C. J., concurs in the conclusion reached. 


Louis LESIEUR, ADMINISTRATOR, APPELLANT, V. OCTAVR 
SIMON ET AL., APPELLEES. 


Firep Aprit 19, 1905. No. 18,728. 


1, Limitation of Action. The four years’ period of limitation fixed 
by statute on actions to set aside fraudulent conveyances is not 
tolled by the death of the fraudulent grantor. 


2. Evidence examined, and held to support the judgment of the dis- 
trict court. : 


APPFAL from the district court for Sarpy county: 
Grorce A. Day, JUDGE. Affirmed. 


McNish & Graham and George A. Fberly, for appellant. 
W. W. Young, contra. 


OLDHAM, C. 


This was an action in the nature of a creditors’ bill, 
filed by the plaintiff in the court below as administrator 
of the estate of Alexander Simon, deceased. The proceeding 
was instituted to set aside certain conveyances made by 
the deceased in his lifetime of personal and real property 
to his children and heirs at law. At the trial of the cause 
in the district court, judgment was rendered in favor of 
defendants, from which plaintiff appeals to this court. 
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It appears that on November 29, 1901, Alexander Simon 
died intestate in Sarpy county, Nebraska, leaving as his 
sole heirs at law defendants Octave Simon, Edmund Si- 
mon, Gustave Simon and Mary Simon; and that on April 
15, 1902, a petition was filed in the county court of Sarpy 
county by certain creditors of the deceased praying for 
the appointment of an administrator of the estate of. the 
deceased; and that on July 16, 1902, letters of adminis- 
tration were issued to the plaintiff herein who imme- 
diately qualified as such administrator; and that on Sep- 
tember 4, 1902, claims were allowed against the estate as 
follows: L. J. Worton, $661.47; George W. Young and 
George A. Eberley, $44.82; and the firm of Young & Eber- 
ley $81.61. That on September 1, 1902, the plaintiff filed 
his report setting forth the fact that there was no real 
or personal property belonging to said estate that could 
be found by him, and on January 29, 1903, instituted this 
cause of action. Prior to the 7th day of February, 1901, 
the deceased and his sons and daughter resided in Stanton 
county, Nebraska. The claim of L. J. Horton was founded 
originally on an account for goods and merchandise sold 
to the deceased in the year 1894. This account was placed 
in judgment in the county court of Stanton county on 
April 5, 1898, and the transcript of this judgment was 
filed in the district court for Stanton county, and an ex- 
ecution was issued thereon which was returned nulla bona. 
The claim in favor of George W. Young and George A. 
Eberley was founded upon an indebtedness evidenced by 
a promissory note dated the 29th day of January, 1896, 
which claim was subsequently reduced to judgment, and a 
transcript of said judgment was duly filed in the office of 
the clerk of the district court for Stanton county long 
prior to the death of Alexander Simon. The claim of 
Young & Eberley is based upon a promissory note dated 
January 29, 1896, due one year after date. 

The first conveyance alleged against in the petition is 
an assignment of a school land contract by deceased to his 

ughter Mary Simon, which assignment bore date July 
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27, 1894, but was not recorded until September 11, 1899. 
The evidence, however, clearly shows that from the date 
of the assignment of this contract defendant Mary Simon 
was in possession of the lands claiming them as her own, 
and that these facts were well known to the creditors for 
whom plaintiff sues, and that, on September 11, defend- 
ant, for a valuable consideration and in g-o:1 faith, as- 
signed this contract to one Dr. Person, subject to the in- 
debtedness due the state, and that this assienment to Dr. 
Person was at once filed for record. As there is no evi- 
dence in the record to impeach the bona fides of this 
transfer, it need be considered no further. The next con- 
veyance alleged against is a bill of sale of certain personal 
property made by deceased on the 28th day of December, 
1897, to his son Octave Simon. This bill of sale was duly 
recorded in the office of the county clerk of Stanton county 
at the time it was delivered, and the creditors of deceased 
had actual as well as constructive notice of this convey- 
ance. Another bill of sale of the 26th day of November, 
1898, from deceased to his son Octave Simon conveying 
personal property therein described is also alleged against. 
This bill of sale was duly filed for record November 26, 
1898, and the evidence clearly shows that the creditors 
had actual as well as constructive notice of this convey- 
ance from the time of its recording. Another conveyance 
alleged ayvainst is a chattel mortgage from deceased to his 
son Edmund Simon, bearing date December 29, 1897, 
and filed for record on said day, and of this the evidence 
shows that the creditors had actual as well as constructive 
‘notice from the time of the filing. 

It being established that the creditors of the estate had 
actual as well as constructive notice of these conveyances 
for more than four years before the institution of this 
suit, this action to set them aside is plainly barred by the 
statute of limitations, unless such statute is tolled by the 
death of Alexander Simon. At the time of Simon’s death 
the statute had run for more than three, and nearly four, 
years. It is conceded that the general rule is that when 
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the statute begins to run it runs continuously; this rule 
being subject to only such exceptions as are plainly pro- 
vided in the statute, and to cases in which the party en- 
titled to bring the action is restrained by some legal pro- 
cess from doing so. Section 20 of the code tolls the statute 
when the cause of action accrues against a person outside 
of the state until he comes into the state, and also pro- 
vides that if, after the cause accrues, he depart from the 
state, the time of his absence from the state shall not be 
computed as any part of the period within which the ac- 
tion must be brought. This section of the statute has no 
application to the case at bar, as deceased and all the de- 
fendants have lived continuously in the state since each of 
the several causes of action accrued, and there is nothing 
_in this section suspending the operation of the statute be- 
cause of the death of a resident defendant. Section 17 of 
the code provides that absence from the state, death, or 
other disability of a nonresident shall not operate to 
suspend the period within which actions im rem shall be 
commenced by and against such nonresident or his rep- 
resentative. Now, the action in this case partakes largely 
of the nature of an action in rem, its object being to fix 
the status of the property alleged to have been conveyed 
by the conveyances assailed, and subject it to the payment 
of the claims against decedent’s estate. In the case of 
Lantry v. Parker, 37 Neb. 353, an action to quiet title was 
. held to be an action in rem within the meaning of section 
17 of the code. In this case, IRVINE, C., speaking for the 
court, quotes with approval the language of Mr. Justice 
Field in Pennoyer v. Neff, 95 U. S. 714, 734, in which he 
says: 

“It is true that, in a strict sense, a proceeding in rem 
is one taken directly against property, and has for its 
object the disposition of the property, without reference 
to the title of individual claimants; but, in a larger and 
more general sense, the terms are applied to actions between 
parties, where the direct object is to reach and dispose of 
property owned by them, or of some interest therein. Such 
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are cases commenced by attachment against the property 
of debtors, or instituted to partition real estate, foreclose 
a mortgage, or enforce a lien. So far as they affect prop- 
erty in the state, they are substantially proceedings im 
rem, in the broader sense which we have mentioned.” 

It is further held in this opinion that the object of 
section 17 of the code was to prevent the too general ap- 
plication of section 20, and to permit the statute to run 
in those cases wherein constructive service on plaintiff 
might proceed notwithstanding his absence. We there- 
fore conclude that the death of the alleged fraudulent 
grantor does not toll the statutory period in which ac- 
tions to set aside fraudulent conveyances must be brought, 
and that the learned trial court was right in holding that 
the action to set aside these conveyances was barred by 
the statute of limitations. This case is in harmony with 
the earlier holding of this court in Hurley v. Estes, 6 
Neb. 386. 

There is one other conveyance alleged against in the bill, 
and that is a conveyance from John Koch of three lots in 
the original town of Gretna, Sarpy county, Nebraska, 

‘which was made and executed to the defendants on the 
7th day of February, 1901. The petition alleged that 
this property was purchased with means furnished by the 
deceased, and that the defendants held it as trustees of 
the deceased. There is no evidence in the record to in 
any way sustain this allegation. On the contrary the 
testimony clearly shows that this property was purchased 
by the defendants with their own means, and that de 
ceased never had or claimed any interest in the property. 
Consequently, the finding of the trial court that this con- 
veyance was made in good faith and for a valuable con- 
sideration, and that deceased had no interest in it, is fully 
supported by the evidence. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and LETTON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN A. CREIGHTON, APPELLEE, V. Ernest BE. CRANE, BT 
AL., APPELLANTS. 


Fitep Aprit 19, 1905. No. 13,758. 


Mortgage: EXTENSION: _HusBanp AND Wire: EvipeNnce. Where the 
legal title to mortgaged premises is in the husband, and his 
wife joins in the execution of the mortgage to secure a note 
signed by the husband alone, and the time of payment of such 
note is extended without the knowledge or consent of the wife, 
and the wife claims ownership of the mortgaged property under 
an antenuptial agreement with the husband, she must show that 
the holder of the note or his privies had notice of her claim 
of ownership of the premises at the time the extension was 
granted to entitle the property to stand in the position of a 
surety. 


ApPEAL from the district court for Douglas county: 
GuorGE A. Day, Juper. Affirmed. 


John O. Yeiser, for appellants. 
Woolworth & McHugh, contra. 


OLDHAM, C. 


This is an appeal from a decree of the district court for 
Douglas county for the foreclosure of a real estate mort- 
gage. The facts underlying the controversy are that, in 
1895, Ernest E. Crane held the record title as owner of a 
certain lot situated in the city of Omaha, and occupied the 
same with his wife, Florence J. Crane, another defendant 
herein, as a homestead. On December 28, 1895, defendant 
Ernest E. Crane procured a loan upon said premises in 
the sum of $800; executed a note for that amount, and 
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secured the same by a mortgage executed by himself and 
wife upon the premises. This note was purchased before 
maturity, in the ordinary course of business, by plaintiff, 
John A. Creighton, who, on June 30, 1903, instituted this 
action for the foreclosure of the mortgage. The execution 
of the note and mortgage was admitted, as well as the 
default in the paynient of the note and interest, but 
Florence I. Crane answered that she was the real owner 
of the property sought to be foreclosed in the action, by 
virtue of an antenuptial agreement with her husband, 
and that she had executed the mortgage simply as surety 
for her husband, and that the payment of the note had 
been extended one year without her knowledge, and that 
thereby the mortgage became released and discharged. 
These allegations were denied by plaintiff's reply, and the 
court entered a decree finding that, at and prior to the 
‘execution of the note‘and mortgage, the legal title to the 
real estate was in Ernest E. Crane; that prior to the 
marriage of Ernest E. Crane and Florence I. Crane an 
antenuptial agreement was made between thei, by which 
the said property was to become the property of Florence 
I. Crane; that after the marriage and prior to the execution 
of the mortgage Ernest E. Crane and Florence I. Crane oc- 
cupied the premises as a homestead, but that no conveyance 
of the title was made from Ernest E. Crane to Florence I. 
Crane; that before the maturity of the note an extension of 
one year was granted without the consent of the owner, 
Florence I. Crane; and that John A. Creighton was the 
owner of the note and mortgage; and that default had been 
made in the payment of the note prior to the institution of 
the suit. On these findings the court decreed the foreclos- 
ure of the mortgage in the ordinary manner. From this 
decree Florence I. Crane appeals to this court. 

The contention of appellant is that, as Florence I. Crane 
was the real owner of the property, her signing the mort- 
gage was merely for the purpose of securing the debt of 
another, and her property thereby pledged stood in the 
position of a surety for such debt, and whatever will dis- 
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charge the surety will discharge such property; that as 
the time of the payment of the note was extended without 
consent of the surety, such act operated in law as a re- 
lease of the mortgaged property. 

Conceding, for the sake of the conclusion, that the evi- 
dence is sufficient to show that Florence I. Crane was the 
real owner of the mortgaged property, and that the time of 
payment of the note was extended for one vear without 
her consent, there is one other thing necessary to war- 
rant the conclusion that the extension of the time of pay- 
ment of the note without consent of the surety released the 
mortgage, and that is the fact that the holder of the notu 
knew that Florence I. Crane, or rather the property 
pledged by her, was held as surety for the debt of Ernest 
E. Crane. The rule is laid down by Brandt, Suretyship 
and Guaranty, sec. 44, as follows: “Where the fact of 
suretyship does not appear from the mortgage, the wife 
must show that the creditor knew of the suretyship in 
order to entitle the property to stand in the position of a 
surety. There was plainly nothing in the record of the 
title to this property to put the holder of the note and 
mortgage on inquiry as to the relation of Florence I. 
Crane toward the property, for the title of the property 
stands in the name of the husband, who borrowed the 
money and executed the note, and had the wife join witn 
him in the execution of the mortgage. No evidence was 
introduced in the record tending to show that the wife haa 
ever made any claim of ownership to the property to the 
original mortgagee, or the present holder of the note. 
Consequently, she is not in a position to complain of the 
extension granted, without first having by some act in- 
formed the holder of the note or his privies of her rela- 
tionship toward the mortgaged premises. Wilson v. Foot, 
11 Met. (Mass.) 285. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


Ames and LETTON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


SerH TeRRY ET AL. V. J. A. JOHNSON. 
Fitep Aprit 19, 1905. No. 13,765. 


1. Evidence examined, and held sufficient to sustain the judgment of 
the trial court. 


2. Habeas Corpus: Custopy or Cuitp. The right of a parent to the 
custody of a minor child of tender years is not lightly to be set 
aside, and it should not be done where unfitness is not affirm- 
atively shown or a forfeiture of such right clearly established. 
Norval v. Zinsmaster, 57 Neb. 158, followed and approved. 


Error to the district court for Gage county: WILLIAM 
H. Keiicar, Jupce. Affirmed. 


E. O. Kretsinger, for plaintiffs in error. 


Hazlett & Jack, contra. 


OLDHAM, C. 


On February 16, 1904, J. A. Johnson filed his petition 
for a writ of habeas corpus in the district court for Gage 
county, Nebraska, to recover possession and custody of 
Beulah Johnson and Effie Johnson, two minor daughters 
of the petitioner, alleging that the respondents, Laura 
Terry and Seth Terry, the grandparents of the children, 
and Menzo VW’. and Edgar M. Terry, uncles of the children, 
unlawfully restrained them of their liberty. Respondents, 
by way of return to the writ, alleged, in substance, their 
relationship to the children and that the petitioner was 
an unfit person for the care and custody of the children. 
That, after the death of the mother of the children, the 
relator, after having taken insufficient care of his daugh- 
ters, Beulah and Effie, brought them to the home of their 
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grandparents in Gage county, Nebraska, and there left 
the children, where they remained ever since, without any 
care or attention on his part, and without his aiding in 
their support, education or maintenance. The return 
concluded with a general denial, and a prayer that Beulah 
and Effie might be remanded to the care, culture, nurture 
and education of their grandparents, and that the writ be 
discharged. On issues thus joined there was a trial to 
the court, and a finding that the respondents named in 
the petition and writ unlawfully deprived Effie Johnson 
of her liberty, but that as to Beulah Johnson there is no 
such restraint exercised by any of the respondents. The 
court further found that the respondents are in all re- 
spects suitable and proper people to have the care and 
custody of either or both of said minors, and that the 
father, J. A. Johnson, is a suitable and proper person to 
have the care and custody of Effie Johnson, and adjudged, 
ordered and decreed that, on the second day after the ad- 
journment of the district school, at which the minor was 
attending, that the respondents Seth Terry and his wife 
shall deliver Effie Johnson to her father, and that the 
custody of said Effie Johnson be awarded to the relator. 
There are other orders in the decree which are not com- 
plained of in either brief, and therefore need not be set 
out. To reverse this judgment both relator and respond- 
‘ents bring error to this court. Relator complains of the 
judgment and finding as to the care and custody of Beulah 
Johnson, and respondents as to the judgment concerning 
the custody of Effie Johnson. 

From a very voluminous record of the evidence offered 
at the trial of this cause, the following facts material to 
its proper determination have been gleaned: That the 
relator, J. A. Johnson, is a farmer residing in Page 
county, Iowa; that on the 1st day of March, 1887, he was 
married to Nancy Terry, the mother of the minor children, 
and resided with her on his farm in Page county until the 
24th day of March, 1902, when she departed this life; 
that at the time of the mother’s death, she left surviving 
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her the two children in dispute, Beulah Johnson, who 
will be 17 years of age on the 15th day of April, 1905, and 
Effie Johnson, who will be nine years of age on the 4th 
day of August, 1905, and a son, Everitt Johnson, who is 
now 12 years of age; that after the death of the mother 
the children resided for a short time with their father on 
his farm in Iowa, and on the 17th day of November, 1902, 
they came on a visit to their grandparents, near Pickrell, 
in Gage county, Nebraska; that the son Everitt remained 
a short time with the grandparents and reterned to his 
father, who subsequently placed him in charge of an aunt 
residing in Omaha, Nebraska, for the purpose of ena- 
bling him to attend the high school in that city. It ap- 
pears, notwithstanding the almost reprehensible effort 
that has been made by counsel for each of the contending 
claimants of the custody of the children in controversy’ to 
show otherwise, that up to and at the time of the death 
of relator’s wife the family of relator and the grand- 
parents entertained and cultivated cordial relations with. 
each other; that after the death of the mother the grand- 
parents invited the children to visit and remain tempo- 
rarily at their home; that the father visited them after 
their arrival there, was in correspondence with his chil- 
dren, made arrangements to provide for their higher edu- 
cation either in Omaha or Council Bluffs, and always 
recognized his parental responsibility and moral obliga- 
tion to provide for their support, maintenance and educa- 
tion. The evidence shows by an overwhelming preponder- 
ance that the father is an honest, industrious and thrifty 
_ man, who has abundant means and a proper disposition 
to rear and educate the children. The evidence on the 
other hand shows that the grandparents are likewise 
thrifty, industrious, npright people, who are in easy finan- 
cial circumstances, and are deeply attached and devoted 
to the children, and proper people, as the court found, for 
the custody of one or both of them. In other words, the 
findings of fact of the trial court with reference to the 
character and reputation of both the father and the grand- 
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parents clearly reflect the overwhelming weight of the 
testimony contained in the bill of exceptions. It might 
be further remarked that the finding of fact that the evi- 
dence failed to show that either of the respondents had 
attempted to restrain or control the action of the elder 
daughter Beulah in returning to her father is also fully 
supported by the testimony. The evidence on this branch 
of the case showed that Benlah acted on her own volition 
in refusing to return to her father’s home, and not from 
restraint imposed by either of the respondents. 

Text-writers on domestic relations are uniform in hold- 
ing that in determining the custody of a child near the 
age of maturity the wish of the child, if based on proper 
information and experience, should be given great weight 
and consideration; and as it clearly appears from the 
testimony of Beulah Johnson that she prefers to reside 
with the grandparents, rather than return to the custody 
of the father, we think the court was fully justified in 
refusing to make any order concerning the custody of this 
child further than to leave her free and unrestricted in 
any subsequent desire she might have to return to her 
father before reaching the vears of maturity. 

With reference to the custody of Effie Johnson, the evi- 
dence clearly shows that respondents did seek to assert 
their rights to the custody of this child, and showed a 
decided disposition to resist the efforts of the father to 
take her from them. This, then, presents the question as 
one of law as to which has the superior right to the cus- 
tody of a child of tender years, the father of the child or 
its grandparents, when each is shown to be a proper 
party for the exercise of such a duty. It is urged by 
counsel for respondents that only the best interest of the 
child should be considered, and that the question of the 
natural right of the parent should be regarded as only of 
secondary importance. In support of this contention he 
cites Sturterant v. State, 15 Neb. 459; Giles v. Giles, 30 
Neb. 624; State v. Schroeder. 37 Neb. 571, and Schroeder 
», State, 41 Neb, 745, The doctrine contended for does 
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seem to receive some support in Sturtevant v. State, supra, 
in the general and unrestricted declaration used that only 
the best interest of the child should be considered. Chap- 
ter 34 of the Compiled Statutes, 1883, was in force at the 
time of the decision in Sturtevant v. State, supra, and the 
provision then existing gave the father the first right to 
the custody of the child. This provision of the statute is 
criticised in the opinion, and was amended in 1885 by the 
enactment of section 6, chapter 34, Compiled Statutes, 
which provides: “The father and mother ‘re the nat- 
ural guardians of their minor children, and are equally 
entitled to their custody, and to care for their educa- 
tion, being themselves competent to transact their own 
business and not otherwise unsuitable. If either dies, 
or is disqualified for acting, the guardianship de- 
volves upon the other.” The general language used in all 
the above cited cases is explained and qualified in a later 
and better considered opinion of this court, Norval v. 
Zinsmaster, 57 Neb. 158, in which it is held: 

“The statute and the. demands of nature commit the 
custody of young children to their parents rather than 
to strangers, and the court may not deprive the parent 
of such custody unless it be shown that such parent is 
unfit to perform the duties imposed by the relation or has 
forfeited the right.” 

The closing sentence of this latter opinion emphatically 
repudiates the doctrine that a parent has only a secondary 
interest in the custody and maintenance of his own chil- 
dren, by the clear, ringing closing sentence that, in de- 
termining the question of the custody of a child, “the 
right of the parent is not lightly to be set aside, and it 
should not be done where unfitness is not affirmatively 
shown, or a forfeiture clearly established.” Generally 
speaking it is for the best interest of the child that it 
should be in the care of its natural parents. 

It is recorded in Sacred Writ that in the early days of 
the reign of the wise King Solomon he was called upon 
to ee the question of the custody of an infant 
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child claimed by two women from lowly walks of life. 
“ ‘The record does not show that in the trial of the cause 
he had any witnesses summoned to determine which of the 
applicants could provide the most sumptuous home for the 
child, or which could array it in the costliest raiment, or 
offer it the highest social and educational advantages; but 
the record does show that when by artful strategy he had 
determined which of the suitors was the real mother of 
the child, he at once announced an award, which is re- 
corded in the 27th verse of the 3d chapter of 1st Kings, as 
follows: ‘Then the king answered, and said, ‘Give her 
the living child, and in nowise slay it; she is the mother 
thereof.’ ” 
It therefore follows that the judgment of the district 
court is right in principle, and we recommend that it be 
affirmed. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOSEPHINE HASLACH V. THEODORE WOLF ET AL. 
Finep Aprit 19, 1905. No. 13,889. 


1. Petition examined, and held sufficient to allege a purchase of the 
promissory note in dispute for value, before maturity, under the 
law merchant. 


2. Promissory Note: INporseMENT. Where there is no evidence as to 
the date of an indorsement on a negotiable promissory note of 
the name of the payee or an endorsee, the presumption of law 
is that. it was made before maturity and that the holder thereof 
is a bona fide holder for value. 


Error to the district court for Platte county: Conrap 
HOLLENBECK, JUDGE. Reversed. 
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McAllister & Cornelius, for plaintiff in error. 
A. M. Post, J. J. Sullivan and Albert & Hobart, contra. 


OLDHAM, C. 


This cause of action is before this court a third time for 
review. The cause originated in the district court for 
Platte county, Nebraska, as a suit on a promissory note, 
and the petition filed was as follows: 

“In the District Court for Platte County, Nebraska. 
“JOSEPHINE HASLACH, 

' Plaintiff, 
v. 
THEODORE WOLF AND EMA WOLF, 
Defendants. | 

“The plaintiff complains of the defendants, for that on 
1st day of June, 1887, said defendants made and delivered 
to Wm. H. Beck his certain promissory note of which the 
following is a copy: 
<¢ ($2,000 CrEston, June 1, 1889. 

“ ‘Rive years after date, we or either of us promise to 
pay to the order of Wm. Beck Two Thousand Dollars 
($2,000), at Creston, with New York exchange, for value 
received, without relief whatever from valuation or ap- 
praisement law, with seven and a half per cent. (74) in- 
terest from date, interest payable semiannually until paid 
and attorneys’ fees. 

“(TH RODORE WoLF and EMMA WOLF,’ 


“Said note is indorsed as follows: ‘Pay to the order of 
Josephine Reck, William H. Beck.’ ‘Pay to Josephine 
Haslach, Josephine Beck.’ : 

“For a valuable consideration this plaintiff purchased 
this note before maturity, and this plaintiff is now the 
owner and holder thereof. No part of said note has been 
paid except the interest, which has been paid to December 
1, 1895, and there is now due on said note from the de- 
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fendants to the plaintiff the sum of $2,000 with interest 
. at seven and a half per cent. (74) per annum from De- 
cember 1, 1895, for which, with costs of suit, plaintiff 
asks judgment.” 

To this petition defendant Theodore Wolf filed a sepa- 
rate answer, which, in substance, admitted the execution 
of the note in controversy, and alleged that after said note, 
by its terms, had become due and payable, it was by the 
payee thereof, William H. Beck, without any considera- 
tion therefor, indorsed and transferred to Josephine Beck, 
who without consideration indorsed and transferred the 
same to the plaintiff, and that the plaintiff, as well as Jose- 
phine Beck, had notice of the defense existing against said 
note between plaintiff and the payee thercin named. The 
answer then set out an unsettled partnership account be- 
tween the maker of the note and William H. Beck, the payee, 
and alleged that at the time of the execution of the note 
the payee therein named was indebted to the maker on said 
accounting in a sum largely in excess of the face of the note. 
The answer prayed for an accounting bewteen defendant 
Theodore Wolf and William H. Beck, the payee of the note. 
A reply was filed to this answer by plaintiff in the nature 
of a general denial. When the cause came on for hearing it 
was ordered by the court that the issue joined on the bonu 
fides of the transfer of the note to the plaintiff be sepa- 
rately tried as an issue of law. A hearing was accord- 
ingly had on the question of the bona fides of the purchase, 
and the district court found that the note was a nonnegoti- 
able instrument. To reverse this judgment of the district 
court plaintiff brought error to this court. Our decision 
on this branch of the case is off ially reported in 66 Neb. 
600, and the judgment of the district court was reversed 
and the cause remanded for { .«ther proceedings. After 
the district court had found tht the note was nonnegoti- 
able, William H. Beck, the pee of the note, was made 
a party defendant, and appea:. and pleaded to the allega- 
tions of defendant’s answer as a petition, and having joined 
issues thereon, a trial was had to the court, which resulted 
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in a judgment in favor of defendant Wolf and against his 
former partner, William H. Beck, for the amount due on 
the note. Beck took an appeal from this judgment, which, 
on a hearing in this court, was affirmed in an opinion un- 
officially reported, by LoBINGIER, C., published in 4 Neb. 
(Unof.) 306. When mandates were issued on each 
branch of the case and returned to the district court, de 
fendant filed a motion in the district court for judgment 
on the pleadings and mandates. This motion was sus- 
tained by the trial court and a judgment for defendant 
was entered, and to reverse this judgment plaintitt again 
brings error to this court. 

The tangled web which has been woven around the is- 
sues involved in this case, we think, can be unraveled by 
the application of a few elemental principles of pleading 
and practice. By our decision in this cause, reported offi- 
cially in 66 Neb. 600, we held that the note sued upon 
was negotiable. In our unofficial opinion, published in 
4 Neb. (Unof.) 306, we affirmed a judgment on a partner- 
ship accounting between Theodore Wolf, the maker of the 
note, and William H. Beck, the payee, which found that 
the payee was indebted to the maker in a sum equal to the 
amount due on the note at the time the note was executed. 
Now, if the petition sufficiently alleges a purchase and in- 
dorsement of the paper before maturity under the law 
merchant, it follows that, on the face of the petition, 
plaintiff took the paper shorn of all equities existing be- 
tween the parties to the instrument, and that the motion 
for judgment on the pleadings and mandate should have 
been overruled. But if the petition is insufficient on its 
face to show that plaintiff is an innocent holder of the 
note, then the trial court was justified in sustaining the 
motion. 

We have copied the petition at length, not for the pur- 
pose of commending it as a model pleading, but rather to 
determine the sufficiency of its allegations. The petition 
alleges that the note bears certain indorsements, which 
are set out, and it also alleges that the plaintiff purchased 
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the note for a valuable consideration, before maturity, and 
is now the owner and holder thereof. It is not alleged, 
however, that the indorsements were made before ma- 
turity; and defendant by his answer alleges that the in- 
dorsements were all made after the maturity of the paper 
and with full knoweldge of the equities existing between 
the maker and payee. The allegations in the answer are 
denied by the reply. Therefore the question to be deter- 
mined is what legal presumption arises from an allegation 
in a petition on a negotiable promissory note, alleged to 
have been purchased under the law merchant, before ma- 
turity, from a mere recital of the indorsements on the 
paper, without any allegation as to when the indorsements 
were made? . 

Tn the case « Rahm v. King Wrought-Iron Bridge Manu- 
factory, 16 Kan. 530, this question was reviewed in a very 
able and exhaustive opinion by Brewer, J., and it was there 
held that “where there is no evidence as to the date of an 
indorsement, the presumption of law is, that it was made 
before maturity, and that the holder is a bona fide holder 
for value.” This proposition seems to be concurred in 
very gencrally by the text-writers. See 1 Danicl, Negoti- 
able Instruments (5th ed.), sec. 728; 2 Randolph, Com- 
' mercial Paper, sec. 686, and cases there cited. It follows 
from basic principles that if it is not necessary for plain- 
tiff to prove the date of the indorsements in the first in- 
stance, it is not necessary to allege them in the petition. 

We are therefore of the opinion that the learned trial 
judge erred in sustaining defendant’s motion for judg- 
ment on the pleadings and mandates, and we recommend 
that the judgment of the district court be reversed and 
the cause remanded for further proceedings. 


AMEs and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
‘the cause remanded for further proceedings. 

REVERSED. 
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WILLIAM ALBIN, BY GEORGE N. LA RUE, GUARDIAN, AP- 
PELLER, V. CHARLES €. PARMELE ET AL., APPELLANTS. 


FiLtep APRIL 19, 1905. No. 14,065. 


An incumbrance includes all interest in the land which may subsist 
in a third person to the diminution of the value of the land, 
but consistent with the passing of the fee by conveyance; hence, 
an outstanding lease for a period of years is an incumbrance. 


APPEAL from the district court for Cass county: Pau 
JESSEN, JUDGE. Reversed with directions. 


° 


Jesse L. Root and Samuel M. Chapman, for appellants. 
Matthew Gering, contra. 


OLDHAM, C. 


This cause is here a second time on appeal. The 
former opinion in the case was written by AMEs, C., and 
is reported in 70 Neb. 740. A full statement of the plead- 
ings and facts at issue is contained in the former opinion, 
and this renders a further detailed statement unnesessary. 
The action was instituted by William Albin, by George 
N. La Rue, his guardian, against Charles C. Parmele and 
Laurena Ann Carey, for the purpose of canceling and 
setting aside a warranty deed executed and delivered to 
Charles C. Parmele by William Albin and wife to certain 
lands situated in Cass county, Nebraska, and also for the 
purpose of canceling a deed from Charles (. Parmele and 
wife to Laurena A. Carey, and a mortgage from Laurena 
A. Carey to Charles C. Parmele. At the first trial in the 
district court all these conveyances were canceled, but 
a lien for $850 for the purchase money paid by Charles 
C. Parmele was decreed against the premises. On appeal 
the decree of the district court was modified by cancel- 
ing the lien for purchase money, and it was held that the 
estate devised to William Albin by the will of his father 
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Benjamin Albin in the premises in controversy was a life 
estate without power of alienation or incumbrance. It 
appeared from the record in the first trial of this cause 
that in 1899 William Albin, while not under guardian- 
ship, had executed a lease for five years on the premises 
to his brother for the sum of $200 a year. This lease took 
effect March 1, 1900, and terminated March 1, 1905, and 
was assigned to defendant Carey by the lessee. All tes- 
timony with reference to this lease had been excluded by 
the trial court at the first hearing, and on a motion fora . 
rehearing filed in the case of Albin v. Parmele, supra, the 
following additional opinion, reported in 70 Neb. 746, was 
rendered (SEpGwicn, J.): 

“It being insisted that the defendant Carey was in 
possession of the premises under a lease which does not 
appear to have been adjudicated below, and evidence upon 
questions affecting the right of possession having been 
excluded by the trial court, we think that the judgment 
of this court should not determine that question; and, to 
remove any doubt or uncertainty in that regard, the judg- 
ment heretofore entered in this court is modified so as to 
remand the cause to the district court with instructions 
to determine the right of possession in accordance with 
the opinion and judgment of this court.” On a reversal of 
the cause under these directions the district court held 
that under the decrce entered in this court the lease was 
absolutely void and executed without authority and can- 
celed the same, and to reverse this finding a second appeal 
to this court is taken by defendants Parmele and Carey. 

It is now insisted by counsel for appellants that the 
learned judge of the district court has failed to follow the 
directions under which the cause was remanded. We 
think that in a restricted sense this contention is well- 
founded. In the first judgment entered by the district 
court the annual rents and pro ‘ts of the land in dispute 
was determined to have been of he value of #250 a year, 
and against the judgment, so ente ‘ed, was set off the lien 
for purchase money, which lien 0: appeal to this court 
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_was canceled and held for naught. Consequently, when 
the cause was remanded the accounting for rents and 
profits as decreed stood as a judgment absolute against 
the defendants. Now the object of remanding the cause 
was to have the court, in the accounting for rents and 
profits and in determining the right of possession at the 
time the suit was originally instituted, inquire into all 
the facts and circumstances connected with the possession 
of the defendants under the alleged lease. It is claimed 
with reference to the lease in controversy that it was ex- 
ecuted by William Albin after he had been discharged 
from his first guardianship, and that it was executed to his 
brother for what at that time was a fair and equitable 
allowance for the rents and profits of the land devised to 
Wiliam Albin. As a lease for a term of years we are satis- 
fied that under the opinion rendered in this court the 
conveyance was invalid and within the prohibition of the 
will against the right of William Albin to alien or in- 
cumber the life estate devised to him, because an incum. 
brance includes all interest in the land which may subsist 
in a third person to the diminution of the value of the 
land, but consistent with the passing of the fee by convey- 
ance; hence, an outstanding lease for a period of years 
is an incumbrance. Fritz v. Pusey, 31 Minn. 368, 18 N. 
W. 94; Grice v. Scarborough, 2 Spear (S. Car.), *648; 
Batchelder v. Sturgis, 8 Cush. (Mass.) 201; Porter v. 
Bradley, 7 R. 1. 588; Noyes v. Rockwood, 56 Vt. 647. 

We are not unmindful that under the canon of construc- 
tion by which this will was interpreted at the first hearing 
of the cause we must, if possible, carry into effect the 
manifest intention of the testator. Now, it is plain that 
this will was executed with the intent of providing a 
means of support for a degenerate and spendthrift son, 
such as William Albin is conceded by all parties to this 
controversy to be. William Albin is himself incompetent 
to manage and cultivate the lands in controversy, conse- 
quently, to obtain a livelihood from their use he must of 
necessity employ someone to cultivate them for him, and 
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whether this be done directly by hiring help and receiving 
the proceeds of the farm, or indirectly by receiving a fair 
and equitable allowance for the use of the farm, arrives at 
the same end by different means. While, as before stated, 
the lease as a conveyance for a term of years is prohibited, 
yet, we think, that in an equitable accounting for the 
rents and profits of the land by defendant Carey, the court 
should take into consideration the amount of rent actu- 
ally paid to William Albin during the time the lessee 
occupied the premises, and should for this purpose treat 
the lessee as standing in the position of a tenant at will, 
rather than for a term of years. The lease under any 
view expired on the first day of March, 1905, so that we 
recommend that the judgment of the district court be re- 
versed, with directions to take an accounting of the 
amount due for rents and profits of the premises in con- 
troversy during the time they were occupied under the 
lease, and to credit this account with such sums as Wil- 
liam Albin has received from the lessee during the exist- 
‘ence of the lease. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to take an accounting 
of the amount due for rents and profits of the premises in 
controversy during the time they were occupied under the 
lease, and to credit this account with such sums as Wil- 
liam Albin has received from the lessee during the exist- 
ence of the lease. 


REVERSED WITH DIRECTIONS. 
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Marcery H. SMULLIN ET AL, APPELLANTS, V. Ipa M. 
WHARTON ET AL., APPELLEES.* 


Firep Aprizt 19, 1905. No. 13,509. 


= 


. Wills: Bequests: Trusts. Where a person, knowing that a testa- 
tor wiih whom he has confidential relations in leaving him a 
devise or bequest intends it to be applied for the benefit of 
another, either expressly promises or by his action at the time 
implies that he will carry the testator’s intention into effect, 
and the property is left to him with the faith on the part of 
the testator that his promises will be kept, he will be held as 
trustee. 


2. Equity. In such case the will has full effect by passing an abso- 
lute legacy to the legatee, but equity, in order to defeat fraud, 
raises a trust in favor of those iniended to be benefited by the 
testator, and compels the legatee as a trustee ex maleficio to 
turn over the gift to them. The court acts not upon an express 
trust created by the testator but, on account of the fraud, upon 
the conscience of the devisee. 


i 


. Elements of Trust. A trust must be reasonably certain in its 
terms as to the property embraced in the trust, the beneficiaries, 
the nature of the estate they are to have, and the manner in 
which dhe trust is to be executed, and when any of these ele- 
ments is indefinite or uncertain the trust must fail. 


Whenever the objects of the supposed recommendatory 
trust are not certain or definite, whenever the property to which 
it is to attach is not certain or definite, whenever a clear dis- 
cretion or choice to act or not to act is given, and whenever 
the prior dispositions of the property import absolute and un- 
controllable ownership, words of recommendation or request will 
not create a trust. 


a 


Unless the property upon which the trust is to operate 
can be ascertained with reasonable certainty, an express trust 
will fail, and so of a constructive trust, whose extent and limits 
are the same as the express trust which it was attempted to 
create. Whether express or constructive, the same certainty as 
to the property is necessary. 


6. Case Distinguished. Little v, Giles, 25 Neb. 313, distinguished. 


APPEAL from the district court for Douglas county: 
Grorce A. Day, Jupee. Affirmed. 


* Rehearings allowed. See opinions, pp. 690, 705, post. 
Rehearing denied. See opinion, p. 710. 
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John C. Cowin, V. O. Strickler and Jamcs H. McIntosh, 
for appellants. 


W. W. Morsman, contra. 


LETTON, C. 


This action was originally brought in the district court 
for Douglas county by Margery H. Smullin and others, 
appellants, as plaintiffs, against Ida M. Wharton and 
John C. Wharton, appellees, as defendants. George H. 
Boggs of the city of Omaha died on the first day of June, 
1895, leaving his widow, the defendant Ida M. Boggs, now 
Ida M. Wharton, surviving him and leaving no children. 
On the 16th day of May, 1895, about two weeks before his 
death, he executed a will bv which he left all his personal 
estate, the home property and a lot in the city of Omaha 
to his wife absolutely, and devised all the residue of his 
real estate in trust to Harry A. Westerfield, to pay the in- 
come to his wife during her life and to distribute what was 
left in the trust at her death among his brothers and sis- 
ters, and the surviving children of any deceased brother 
or sister. This will was duly offered for probate, where- 
upon the surviving brothers and sisters and the children 
of a deceased sister of the deceased instituted contest pro- 
ceedings upon the ground of undue influence. These pro- 
ceedings were finally brought to this court, and an opinion 
rendered therein (Boggs v. Boggs, 62 Neb. 274) affirming 
the decision of the district court, and of the county court, 
admitting the will to probate. After the termination of 
the proceedings establishing the will, this action was 
begun by the surviving brothers and sisters and the chil- 
dren of a deceased sister of George H. Boggs to declare a 
trust in the property for their benefit. The allegations of 
the petition, in substance, being that their brother George 
H. Boggs died leaving a will as set forth; that at the time 
of his death Boggs was 55 years old, his wife a few years 
younger, and that the plaintiffs, his brothers and sisters, 
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were older than he and in comparatively reduced circum- 
stances; that the parents of Mrs. Boggs were well to do; 
that Boggs and his wife had no children and that it was 
Boggs’ intention that his wife’s family should not have 
any of his property, but that it should all go to his 
brothers and sisters, except what his wife needed for her 
support; that he further intended at the end of each year 
that the net revenue of the estate, after deducting the liv- 
ing expenses of his widow, should be divided among the 
plaintiffs, and that his wife should make a will leaving 
all the property to plaintiffs at her death; that his wife 
at the time of the making of the will was fully advised of 
these intentions, and that she then before the will was 
executed gave him her solemn promise and undertaking 
that she would carry out his wishes, and accepted said 
trust; that he believed said promises of his wife, had full 
faith and confidence that she would execute the trust; 
that he relied upon said promises in signing the will; that 
shortly after the execution of the will he transferred to his 
wife part of his property to avoid the trouble and expense 
of probate, but at the same time subject to her agreement 
about it; that the defendant, Ida M. Wharton, has wrong- 
fully and fraudulently repudiated her said agreement, has 
refused to perform the same and denies the plaintiffs’ 
rights. 

The answer sets up two defenses; the first defense con- 
sisting of affirmative averments setting up the transfer of 
real and personal property: made after the execution of 
the will and before the testator’s death; specific denials 
of the allegations of the petition whereby a trust is sought 
to be raised; an admission that the testator requested Mrs. 
Wharton to help his brothers and sisters from time to time 
according to her own judgment and discretion, as they 
had done during the testator’s lifetime, provided the 
brothers and sisters should not make her any trouble by 
contesting the will, which she promised to do; averments 
that all the provisions for his wife’s benefit in the will and 
all the transfers made inter vivos were intended to be ab- 
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solute and unconditional, and a plea that the alleged 
promises being wholly in parol are void under the statute 
of frauds. The second defense pleads the proceedings in 
the contest over the property of the will; that the plain- 
tiffs herein introduced evidence for the purpose of proving 
the alleged promises on the part of the defendant, Ida M. 
Wharton, to the testator set forth in the petition in this 
suit, and that the final judgment in said cause probated, 
allowed and established the said will as the last will and 
testament of the deceased George H. Boggs. The reply 
was a general denial to the first defense, and to the second 
defense it alleged that the supreme court found that the 
defendant, Ida M. Wharton, took the property upon the 
trust alleged in the petition herein. The cause was tried 
to the district court for Douglas county and judgment 
rendered against the plaintiffs in favor of the defendants. 

The record in this case is very extensive, but upon the 
most essential facts there is very little controversy be- 
tween the witnesses. A full statement of the facts as to 
the conditions and circumstances and the relations be- 
tween George H. Boggs, his wife, the defendant herein, 
and the plaintiffs is contained in the lucid opinion in the 
will case (Boggs v. Boggs, supra), to which reference is 
made. It is necessary, however, in the case at bar to ex- 
amine and carefully weigh all of the testimony bearing 
upon the question of the creation of the alleged construct- 
ive trust, and further, to examine the law as laid down 
by the courts of England and this country for the purpose 
of.evolving the proper principles to be applied to the facts 
as we believe them to be established by the testimony. In 
this connection it may be well to note that under-a recent 
statute the trial in this court is a trial de novo. The con- 
clusion which this court may come to from the testimony 
in the case is not controlled by the inferences drawn by 
the district court as to the facts. 

The transaction from which appellants assert that the 
constructive trust for their benefit takes its inception took 
place upon the 16th day of May, 1895, at the time of the 
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execution of the will of that date. It appears that after 
Mr. Boges returned from Chicago, about the first of May, 
when he was seriously ill, he had spoken to his confidential 
secretary, Mr. Westerfield, about changing his will, and 
on the 16th day of May he gave Westerfield specific direc- 
tions to send Mr. Connell, his attorney, to him for the pur- 
pose of seeing abont his will. Connell saw Mr. Boggs, re- 
ceived instructions about a change in the will, and re- 
turned to the residence of Mr. Boggs in the evening with 
the will prepared for signature. Mr. Conrell went to Mr. 
Boggs’ room and in the presence of Harry A. Westerfield 
read the new will to him. Westerfield testifies that when. 
he came to the reading of the trust provision, Mr. Boggs 
asked if that could not be changed, and that Mr. Connell 
said he thought that expressed his wishes about as well as 
they could be expressed in any other way. After tbe will 
was read Mr. Boves suggested that Mrs. Boggs be sent for. 
She was called into the room and Mr. Connell then read 
the will to her. After it had been read to her, Mr. Bozes 
asked his wife how that suited her, and she said that it 
pleased her, that whatever pleased him pleased her. He 
then stated that he had placed her in circumstances so 
that she could never want for anything. So far there is no 
dispute among the witnesses as to what occurred. But 
from this point the witnesses differ somewhat in their tes- 
timony. 

Westcrfield testifies that “he went on and stated that 
he had placed her in circumstances so that she would never 
want for anything. He wanted her to live—continue to 
live—as they were living; have all the money she needed, 
and kéep up the house and everything just the same, and 
then he said: ‘At the end of every year I want you to 
divide the surplus among my people.’ And she said: ‘All 
right, whatever pleascs you pleases me, I will carry out 
your wishes.’ And then he told her that her people were 
in good circumstances to take care of themselves, but his 
people were all poor, and that he wanted her to make her 
will so that at her death the entire estate would go to his 
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brothers and sisters. He said: ‘If you want to give— 
then if you want to give something to charitable purposes, 
say five or ten thousand dollars, that is all right, but I 
want the bulk of my estate, my entire estate, to go to my 
brothers and sisters.’2. And she said: ‘All right, what- 
ever pleases you pleases me.’ Then he said: ‘I want that 
done now.’ Mr. Connell said to him: ‘Whatever you give 
to Mrs. Boggs you want to give it to her out and out, you 
do not want to give her anything with a string tied to it.’ 
He says: ‘I know Mrs. Boggs, and she is disposed to do 
the fair thing, and I know that she will carry out your 
wishes.’ Q. Well, just state when the will was signed 
with reference to the conversation? A. Right there. The 
will was signed then. Q. Just after? A. After Connell 
said this to her. Q. That you have just stated? A. Yes, 
sir, it was dropped there. The conversation was dropped 
and they helped him up. He was lying on the couch and 
he sat at the table and signed the will. Dr. Knode was 
called in, after the will was signed Dr. Knode left. After 
Dr. Knode left Mrs. Boges called to Mr. Boggs and asked 
him what she would do in case the will was contested. He 
was lying on the couch at the time. He said: ‘Why, there 
will be no contest.’ ‘But,’ she says, ‘suppose there is a 
contest, what shall I do?’ He said: ‘There will be none.’ 
She says: ‘Suppose there is a contest? ‘Well,’ he says, 
‘then fight it. ” 

Mr. Connell, after relating the circumstances up to the 
same point as to where Westerfield’s testimony is quoted, 
substantially to the same effect, says that Mr. Boggs said 
to her: “Now, I have had Mr. Connell prepare this will, 
so that you will have everything you want, and I want you 
to live just as we have been living before this, and I want 
you to have everything you desire, and the will has been 
’ drawn by Mr. Connell for that purpose.” And he said: 
“You know that my people are poor and your people are 
well to do, and I would like to have you, if you have any 
surplus, to help my people.” And she said: “Anything 
you wish, George, I will do.” He corroborates Westerfield 


VoL. 73] JANUARY TERM, 1905. 673 


Smullin vy. Wharton. 


as to Mr. Boggs expressing the wish that he would like to 
have her help them out of any surplus she might have, but 
does not remember that she was to do this annually or at 
any stated time. But he does not deny specifically West- 
terfield’s testimony. 

Mrs. Wharion, formerly Mrs. Boggs, admits she told 
Mr. Boggs she would carry out his wishes; denies that any- 
thing was said as to an annual division of surplus or about 
her making a will in favor of plaintiffs, and says she agreed 
to help his relatives if they did not make her any trouble, 
but nothing was said as to the extent she was to help 
them. This is the substance of the direct testimony as to 
what occurred at the time the will was signed, except that 
one Millie Novotny, a domestic servant, testified that she 
was in the hall at the time of this transaction, and she 
relates at length a conversation substantially the same as 
that testified to by Westerfield. It appears from Mrs. 
Wharton’s testimony that Millie told her the next morn- 
ing that she had heard every word of the will read, and 
from other circumstances we believe she actually did over- 
hear a part of the conversation, but her testimony is so 
interwoven with improbable and imaginary circumstances 
that we deem it inadvisable to give it any weight in at- 
tempting to ascertain what conversation actually took 
place in the room. There is indirect testimony however 
which corroborates Westerfield. 

On the morning of the next day after the will was signed 
Mr. Hill who had been Mr. Boggs’ partner for many years 
called upon him. He says Mr. Boggs told him “le was not 
feeling very well, and he says: ‘I have made a will,’ and 
he says: ‘My wife has agreed that after she has everything 
she wants, and lived just as we have been living, at the 
end of the year that she would divide the surplus among 
my people.’ This is about all of the talk.” “He went on 
to say that his wife was going to carry it out, and would 
divide with his people at the end of the year.” 

_ Mrs. Drake, another sister, says Mrs. Boggs told her 
about ten rele before Mr. Boggs died that it was all fixed; 
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that everything was left to her, and that she was to pay 
taxes, keep up expenses just as George would do, and at 
the end of every year divide what is left over with the 
brothers and sisters; that Myr. Connell had said: “Mrs. 
Boggs, this is all left to your honor,” and she had replied: 
“Yes, and it shall be just as Mr. Boges wishes.” 
John W. Boges, a brother, testifies that a few weeks after 
‘George died he called on Mrs. Boggs and that she said: 
“Now, the property business is all settled, just as George 
said it was. Iam to make my will, and agree to make my 
will, and will this property to you folks at my death, the 
property that is in trust—that was put into Harry Wester- 
field’s hands; it was put in his hands to take care of, but 
she had control of it all, she claimed; and said that George 
first wanted to turn that property over to us at this time; 
that immediately after his death he wanted us to have it, 
but she thought that it ought to go to us through her— 
the same talk about that we had before, that it would go to 
us through her. She said that he had given her the house 
and lot, and that house back of the high school, and all the 
personal property amounting to about $75,000, somewhere 
along there, and that was for her to live on, but she still 
went further and stated that if anything happened, or she 
became unfortunate or anything, or lost her property, she 
could sell a piece of this other property, if she needed it, 
to apply to her own use.” He says she further said she 
had promised to divide the surplus each year. 

Mrs. Wharton’s attention was called specifically to each 
one of the incidents narrated by the witnesses Mrs. Drake 
and John W. Boggs in which they testified to statements 
or declarations made by her with reference to the disposi- 
‘ion of the property, and she denies making any such ad- 
missions or statements as are ascribed to her in regard to 
the property as these witnesses testify to. 

After a careful reading of all the evidence, we have come 
to the conclusion that the transaction actually occurred as 
testified to by the witness Harry A. Westerfield. His tes- 
timony is strongly corroborated by that of Mr. Connell 
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who was placed upon the stand by the defendant, and is 
further borne out by the testimony of Mr. Hill, John W. 
Boggs and Mrs. Drake. The probability of its being true 
is further enhanced by a consideration of all the circum- 
stances and relationships of the parties. We are im- 
pressed with the fact that Mr. Boggs had a strong affec- 
tion for his father’s family. When: he attained a comfort- 
able position in life he thought of them and of their 
needs. In his will of November, 1885, he gave his father, 
who was then alive, $2,000 and divided the remainder of 
his property equally between his wife and his brothers and 
sisters. By the will of 1898, the undivided half of his 
real estate, in addition to the homestead, was left abso- 
lutely and unconditionally to his wife, and the residue of 
the estate was given to Harry A. Westerfield, as trustee, 
for the use of his wife during her life, and aft her death 
whatever of the estate was.remaining in the trust should 
go to his brothers and sisters. By the will of 1895, a lot 
in Omaha was added to the real estate devised in 1893 to 
the wife, and the whole of the remaining real estate, in 
place of half of it, was placed in trust with Westerfield. 
Before the panic of 1898 his property is estimated to have 
been worth about $395,000, but in the crash which came 
he had seen his asscts shrink and diminsh in value nearly 
$150,000, since in 1895 they are estimated to have been 
worth about $250,000. In the wills of 1893 and 1895 his 
first care was to provide for his wifo He desired that his 
death should make no difference whatever in her manner 
of living; that she should live as well and be surrounded 
with as many luxuries as when he was alive. But in 1895, 
having had such an object lesson in the uncertainty of the 
value of investinents, he evidently wished that she should 
have full, undisputed and exclusive control over all of his 
estate, so that even if it became necessary to sell a part of 
the property in order to maintain her in the style to which 
shé had been accustomed she should have the power and 
right to direct the sale. This end was attained by giving 
her the absolute power of disposition during her lifetime 


676 NEBRASKA REPORTS. [Von. 73 


Smullin v. Wharton. 


over all the property. At the same time, however, his 
brothers and sisters being older than himself and poor, 
while her relatives were well to do, he desired that any 
surplus which might remain after his wife had all the com- 
forts and luxuries to which she was accustomed, and after 
she had all the income she desived to gratify her wishes, 
should go to his brothers and sisters. Though the will ap- 
parently increased the previsions for the benefit of his 
brothers and sisters, yet, since the voungest of them was 
ten years older than she, if they received nothing until 
after her death in the usual course of human events they 
would never share in his bounty. And in this fact we see 
the moving cause of his request to her to divide her sur- 
plus revenue with them. 

The legal question presented is whether or not the re- 
quests made by George H. Boggs and the promises made 
by his wife at the time of execution of the will and before 
it was signed, together with her refusal to perform ber 
agreement, constitute her a trustee er malcficio for the 
benefit of the plaintiffs. 

We have been favored with able arguinents at the bar 
and with exhaustive printed briefs upon the legal qtes- 
tions presented. The position taken by the appellants in | 
brief is that under the rules of equity, in such a case as 
this, the court will compel the wife to keep faith with her 
husband by constituting her a trustee for the benefit of the 
interested parties; that whether Mrs. Boggs when she 
gave her assent intended a fraud or not is immaterial, her 
refusal to carry out the trust having the effect of consum- 
mating a fraud; that the court will presume Mr. Boggs 
would not have made his will as he did if his wife had 
stated she would not carry out his wishes; that the re 
lations between husband and wife are confidential; that 
Mr. Bogg’s confidence was betrayed, and that the fraud 
gives rise to a constructive trust. 

The appellees on the other hand maintain that before a 
constructive trust can be impressed upon the property the 
donee must have procured the gift to himself by fraud, 
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and not even then, unless the testator would, but for such 
fraud, have made the gift to the person alleging the fraud, 
nor even then, unless the evidence be clear, unequivocal 
and convincing. And that the trust sought to be estab- 
lished is void under the statutes of frauds and of wills. 
We are convinced that Mrs. Boggs at the time she made 
the agreement with her husband to pay the surplus in- 
come each year to his brothers and sisters, and to make a 
will whereby his estate should go to them at her death, 
rather than to her own relatives, fully intended to carry 
out his wishes While the relations during her husband’s 
lifetime between herself and his family were not very 
close, still when her dying husband requested her to care 
for his aged relatives she willingly assented. Even at that 
season, however, she anticipated trouble and asked her 
husband what she was to do if they should contest the will. 
They did contest the will, and by their actions renewed 
and added to a feeling of hostility which apparently had 
formerly existed. The good will which was manifested by 
Mrs. Boggs to them at the time of and soon after her 
husband’s death was changed to animosity, and under the 
influence of these feelings she has refused to carry out her 
husband’s wishes. An important question which arises, 
however, in this connection is whether or not but for her 
promises to him he would have executed the will in the 
form that it was executed. Unless the will was signed by 
the testator in the form that it was because he relied upon 
his wife’s promise to carry out his wishes, and unless we 
come to the conclusion that if she had not so promised, 
the will would not have been executed in the form that it 
actually was executed, no constructive trust would rise. 
It is important to notice in this connection that before 
the will was signed Mrs. Boges was called into the room, 
his wishes were clearly stated to her, she promised to carry 
them out, and not until after the promise was made was 
the will signed, Had she stated then that she refused to 
carry out his wishes, one cannot doubt that other pro- 
visions guarding and preserving the interests of his 
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brothers and sisters would have been inserted in the will 
itself. 

Cases of like nature to this have been before the courts 
for many years. The uniform rule in England has been 
that where a person, knowing that a testator in giving him 
a devise or bequest intends it to be applied for the benefit 
of another, cither expressly promises or by his action at 
the time implies that he will carry the testator’s intention 
into effect, and the property if left to him ‘with the faith 
on the part of the testator that his promises will be kept, 
he will be held as a trustee. The court will not allow 
him to set up the statute of frauds or the statute of wills 
as a defense, for the reason that by his conduct he in- 
duced the testator to leave him the property. The court 
does not violate the statute, but for the prevention of 
fraud impresses a trust upon the gift in the hands of the 
devisee in order to prevent fraud. The will is not inter- 
fered with, the property passes by it, but equity acts, not 
because of the trust declared by the testator, but because 
of the fraud of the devisee. The court acts not upon an 
express trust created by the testator, but, on account of 
the fraud, upon the conscience of the devisee. 

In Sellack v. Harris, 5 Vin. Abr. 521, a father pur- 
chased land. When on his deathbed he sent for his eldest 
son and told him these lands were purchased with his sec- 
ond son’s money and that he intended to give them to him, 
whereupon the eldest son promised that he should enjoy | 
them accordingly. The lord chancellor held that be- 
cause of the fraud, in that the eldest son promised the 
father on his deathbed, the case was taken out of the 
statute of frauds. 

In Segrave v. Kirwan, Beat. (Irish) 157, where an at- 
torney who drew a will wHereby he was appointed execu- 
tor did not inform the testator of the rule of law that the 
personal estate undisposed of by will belonged to the 
executor, and where the defendant testified he was not 
aware of the legal effect of his appointment, the lord 
chancellor said that no fraudulent imposition had been 
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proved, and no imputation on defendant’s personal charac- 
ter can result from the decree; yet that under the circnm- 
stances a court of equity will not permit him to retain the 
residue of the estate for his own benefit, and that he must 
be made a trustee of it for the next of kin. It was argued 

‘in that case as in the one at bar that to grant the relief 
prayed would in fact set aside the will, and that the 
ecclesiastical court has sole. jurisdiction, and it was said 
by the court: “The will still remains operative in all its 
legal effects as established by the ecclesiastical court, but 
the court of equity controls it according to rules of con- 
science. The law of the court in this respect is not con- 
fined to implication arising on the face of the will. It 
extends to all cases wherein fraud or other circumstances 
peculiarly cognizable in equity occur.” 

In Marriot v. Marriot, 1 Strange (Eng ) 666, counsel 
contended that the probate of the will was conclusive evi- 
dence, and that a court of equity could not look into the 
disposition of the estate, but the court said: “A court 
of equity must consider what is the real will of the testa- 
tor, and they cannot declare a trust according to their 
own fancy, nor according to what the testator should have 
willed, for then they make the will, and not the testator. 
But they may, to answer the real intention of the testator, 
declare a trust upon such will, though it be not contained 
in the will itself, which is in these three cases: (1) In 
that of fraud upon a legatary before mentioned. (2) 
Where the words imply a trust for the relations, as in the 
case of a specific devise to executors, and no disposition 
of the residuum. (3) In the case of the legatee promising 
the testator to stand as a trustee for another. And _ no- 
body has thought that declaring a trust in any of those 
cases is an infringement of the ecclesiastical jurisdiction.” 

In Devenish v. Baines, Finch, Ch. Prec. 3, a copy- 
holder by his will intending to give the greatest part of 
his estate to his godson and the other part to his wife, the 
wife persuades him to nominate her to the wholé and that 
she would give the godson the part designed for: him, 
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Decreed against the wife notwithstanding the statute of 
frauds. 

In Barrow v. Greenough, 8 Ves. (Eng.) 151, the testa- 
tor requested the defendant, who was one of his executors 
and the person to whom the residuary estate finally was 
to come, to pay to his sister, Ellen Barrow, an amount 
greater than left to her in the will, which he promised 
should be done, though at the same time asking the tes- 
tator to have a new will made inserting this provision. 
This the testator refused to do, saying he would leave the 
same to the defendant’s generosity. The defendant’s 
counsel insisted that this was contrary to the statute of 
frauds, and that it was left to defendant’s discretion as to 
payment. The master of the rolls said: “TI will not criti- 
cise upon words; nor do I think the word ‘generosity’ can 
be construed to take away the effect of a solemn desire of 
the testator coupled with the promise of the defendant. 
The defendant had no intention of fraud at that time, for 
he desired the testator to make a new will. * * * The 
> question is, whether by reposing that trust in the defend- 
ant the testator was not prevented from making a new 
will. The defendant ought to have told him, that if he did 
not put it in his will, he would not do it, instead of that 
he promised to do it; upon which the testator refuses to 
make a new will, and says, he leaves it to his generosity, 
that is, he leaves it to his conscience. * * * The ques- 
tion is, whether the confidence, that the defendant would 
perform the trust he undertook, did not prevent the testa- 
tor from making a new will.” See also Chamberlain v. 
Agar, 2 Ves. & Bea (Eng.) 259; Vestaer v. Gillespie, 11 
Ves. (Eng.) 638, note. 

The same rule has been well expressed in this country 
in Trustees of Amherst College v. Ritch, 151 N. Y. 282, 
324, as follows: “The trust does not act directly upon 
the will by modifying the gift, for the law reqnires wills 
to be wholly in writing, but it acts upon the gift itself as 
it reaches’the possession of the legatee, or as soon as he 
is entitled to reéeive it. The theory is that the will has 
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full effect by passing an absolute legacy to the legatee, 
and that then equity, in order to defeat fraud, raises a 
trust in favor of those intended to be benefited by the 
testator, and compels the legatee, as a trustee ex maleficio, 
‘to turn over the gift to them. * * * Neither the stat- 
ute of frauds nor the statute of wills applies, because the 
will takes effect as written and proved, but to promote 
justice and prevent wrong the courts compel the legatee 
to dispose of his gift in accordance with equity and good 
conscience.” 

Nearly all the cases upon this subject have been col- 
lected in the opinion of the supreme court of Indiana in 
Ransdel v. Moore, 153 Ind. 398, 53 L. R. A. 753. We can 
add nothing to the able and exhaustive discussion of this 
question by that court. The Indiana court has examined, 
and cites in the opinion, not only the majority of the 
English cases upon the question, but almost every Ameri- 
can case, among them being nearly all the cases cited in the 
briefs or in the argument of the case at bar, and .draws 
the conclusion that the act of the husband in that case 
preventing the wife from making the will, and in promis- 
ing to act as trustee, though there was no actual fraud, 
and the promise was in parol, made him a trustee for the 
brothers notwithstanding the statute of frauds. 

Section 4 (chapter 32, Compiled Statutes, 1903; Ann. 
St. 5953) of our statute of frauds provides that the pre- 
ceding section, which prohibits the creation of any trust 
over lands except by a deed in writing, shall not be con- 
strued to prevent any trust from arising or being ex- 
tinguished by implication or operation of law. This sec- 
tion removes the trarfisaction under consideration from 
the operation of the statute, because such trusts arose by 
operation of law before the statute of frauds was ever en- 
acted. Nor, under the rule long ago laid down by the 
English courts, and followed by the courts of this coun- 
try, does the statute of wills prevent the raising of this 
trust by the operation of the chancery powers of the court 
upon the conscience of the devisee. The section is only 
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declaratory of the rule which had long existed independ- 
ently of any statute. 

We conclude, therefore, that by the promise made by 
Mrs. Boggs. to her husband at the time of the execution of 
the will, relied upon by him in signing that instrument, 
and her refusal to carry out her promise, she thereby be- 
came a trustee ex maleficio, if the trust was definite and 
certain enough to be capable of enforcement. Though no 
fraud was intended by her at the time, yet by the cir- 
cumstances of confidence and trust arising from the mar- 
riage relation, her husband trusted her and. relied upon 
her to carry out his wishes; and her refusal to do so after 
her promise and after the property was vested in her was 
such a fraud as will make her, in equity, a trustee, if a 
trust was created by the language used by Mr. Boggs. 
In other words, we conclude that the plaintiffs are en- 
titled to be treated in relation to the estate as if the words 
used by Mr. Boges had actually been written in the will. 

There remains to be considered the question of whether 
the trust thus created is clear and definite enough in its 
provisions and so free from uncertainty that a court of 
equity can enforce its execution. The rule seems to be 
that whenever the property to which such a trust is de- 
signed to attach is not certain and definite, or whenever 
the prior disposition of the property by the will is such 
as to import the absolute and uncontrollable disposition 
of it, a trust will not be created. The earlier English 
cases carry the doctrine of precatory trusts to a greater 
extent than the later cases, and at present the party claim- 
ing that such a trust exists for his benefit must show that 
his case falls within the rules of certainty of subject mat- 
ter, as well as establish the intention to charge the prop- 
erty. A trust must be reasonably certain in its terms, 
as to the property embraced in the trust, the beneficiaries, 
the nature of the estate they are to have, and the manner 
in which the trust is to be executed, and when either of 
these elements is indefinite and uncertain the trust must 
fail. 3 Pomeroy, Equity Jurisprudence, sec. 1009. If 
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there is such uncertainty that it cannot be known who is 
to take as beneficiary the trust will fail, or if the prop- 
erty which is attempted to be put in trust is so uncertain 
that it cannot be separated or distinguished from the in- 
’ dividual property of the trustee the trust will be void for 
uncertainty. No trust will be created where the property 
to be the subject of the trust is left uncertain. Winch v. 
Brutton, 14 Sim. (Eng.) 379; For v. Fox, 27 Beav. (Eng.) 
301; Cowman v. Harrison, 10 Hare (Eng.), *284. Unless 
the property upon which the trust is to operate can be 
ascertained an express trust will fail, and so of a con- 
structive trust whose extents and limits are the same as 
the express trust which it attempted to create. Whether 
express or constructive the same certainty as to the prop- 
erty is essential. Note to Knoa’s Appeal, 6 L. R. A. (Pa.) 
356; 2 Story, Equity Jurisprudence, secs. 1070, 1073. 
The same night that the will was executed Mr. Boggs in- 
quired of Mr. Connell whether he could not give his wife 
outright certain other property, and, upon being told that 
he could, directed Westerfield to prepare a deed to the 
same real estate specifically devised to his wife and an as- 
signment of certain notes secured by real estate mortgage 
amounting to about $72,000. These papers were prepared, 
and the next day executed by Mr. Boggs, and delivered 
by him to Mrs. Boggs, so that property to that extent was 
removed from the operation of the will. Mrs. Hoover tes- 
tifies her brother told her after this that he had given his 
wife $25,000 or $30,000 to do with as she pleased, while 
other testimony would indicate an intention to include the 
whole estate in the attempted trust. We are uncertain 
from the evidence whether it was the intention of Mr. 
Boggs that the personal property which he thus segre- 
gated and delivered to Mrs. Boggs in his lifetime and the 
real estate thus conveyed to her should be impressed with 
a trust, or whether it was his intention that this property 
should become hers absolutely. All authorities agree that 
in order to create a trust the intention must be clear and 
satisfactory. As to this property we believe the evidence 
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is not sufficient to justify a court in impressing a trust 
upon it for the benefit of the plaintiffs. If it had heen Mr. 
Boggs’ intention so to do at the time he signed the will he 
evidently changed his mind. At all events there is too 
much uncertainty about the transaction to warrant this 
court in holding that this property was not given abso- 
lutely to the wife. It is inenmbent upon the plaintiff to 
establish clearly the existence of a trust upon the PEOpED EY: 
and this they have failed to do. 
As to the request that Mrs. Boggs should make a. will in 
favor of the plaintiffs there are several reasons why this 
cannot be enforced. Mr. Boyes said in, making the re- 
quest: ° “If you want to give anything to a charitable in- 
stitution, or anything else, why do it, say five or ten thou- 
sand dollars. I want the bulk of my property to go to my 
people.” Under the provisions of the trust in Westerfield 
all of the real estate might be sold by the direction of Mrs. 
Boggs. She might use the proceeds for her living, or dis- 
pose of it as she pleased. Under the oral request she 
might give to charity, or anything else, five or ten thou- 
thousand dollars, and was only asked to bequeath “the 
bulk” of the property to his relations. There is no cer- 
tainty in the property here. Mrs. Boggs could convert all 
of the real estate into money, could use as much as she 
pleased, could give to charity an indefinite sum, and was 
only asked to leave the “bulk” of the property to the plain- 
tiffs. Where “the bulk of the property” is given the 
ainount is uncertain and the trust must fall. Palmer v. 
Simmonds, 2 Drew (Eng.) 221. In Curtis v. Rippon, 5 
Mad. (Ieng.) 434, a testator gave all his property to his 
wife “trusting that she would use it for the spiritual and 
temporal good of herself and children, remembering al- 
ways the church and the poor.” The vice chancellor held 
“the wife absolutely entitled to the property, there being 
no ascertained part of it provided for the children, and 
the wife being at liberty at her pleasure to diminish the 
capital either for the church or for the poor.” See also 
1 Lewin, Trusts, *1382, "138, "1384; Knight v. Knight, 3 
Beay. (Eng.) 148. 
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In Hade v. Hade, 5 Mad. (Eng.) 118, the bequest was, 
“T give all the remainder of my effects, cash, goods, plate, 
books, ete., of every description to my wife, Alice Eade 
Eade (the plaintiff) requesting that she will at her death 
leave 2001. to each of the Miss Nortons and leave the re- 
mainder of her property to my nephews, George and Wil- 
liam Eade, in such proportions as she thinks proper.” Sir 
John Leach, vice chancellor, says: “A request or recom- 
mendation will raise a trust, if the objects and that the 
property are described with such certainty that the court 
can execute it. The defendants, the Miss Nortons, are 
plainly entitled to the legacies of 2001. each; and if the 
testator had requested his wife at her death to leave the 
remainder of his property to George and William Eade, 
there would have been a clear trust in their favor, because 
the remainder of the testator’s property could have been 
ascertained. I cannot say that by the remainder of her 
property at her death he meant the remainder of his prop- 
erty. It must be understood to mean such property as she 
happened to possess at her death, from whatever source 
derived. This testator having therefore, in effect, left his 
wife at liberty to deal with the remainder of his estate as 
she pleased, his request as to the uncertain property of 
which she might be posessed at her death, cannot create.a 
trust.” 

_In Bryan v. Milby, 6 Del. Ch. 208, 18 L. R. A. 563, the 
gift was of all of the estate to the testator’s wife. “And I 
do request my wife if she should not require the whole of 
my estate as @ support, that she will will at her death the 
remainder to the children of my brother, Charles <A. 
Bryan.” Saulsbury, chancellor, said: “The subject of the 
gift claimed as precatory was not certain. * * * There 
might be, or there might not be, any remainder of his 
estate which could be enjoyed after his wife’s death by 
_any person whomsoeyer. A necessary ingredient or char- 
acteristic, therefore, in a precatory devise or gift is want- 
ing in this case. There was nothing that this court could 
have ordered impounded if application for that purpose 
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had been made to it. I must therefore decide, and I do so 
decide, that the gift to Mrs. Bryan was absolute and un- 
conditional, and not upon an obligatory trust in favor of 
the complainants.” Sce also Bills v. Bills, 80 Ia. 269, 8 
L. R. A. 696; Cornicell v. Wulff, 148 Mo. 542, 45 L. R. A. 
53; Orth v. Orth, 145 Ind. 184; Howard v Carust, 109 U. 
S. 725, 731, 8 Sup. Ct. Rep. 575. 

We dcem it advisable to note and distinguish in this 
connection the case of Little v. Giles, 25 Neb. 313. In that 
case the facts were that one Jacob Dawson made an ab- 
solute bequest of his estate to his wife with power to sell 
as long as she remained his widow, upon the condition 
that if she married again “all of the estate herein be- 
queathed, or whatever may remain,” should go to his chil- 
dren. The court held that a conveyance of the real estate 
by Mrs. Dawson after the death of the testator, and before 
her remarriage, conveyed the fee to the realty, and her 
subsequent marriage did not affect the title to the same. 
In the opinion there are cited, apparently with approval, 
a number of cases holding that, whenever it is the inten- 
tion of the testator that the devisee shall have an absolute 
property in the estate devised, a limitation over must be 
void, because inconsistent with the absolute property in 
the first devisee. The question whether or not the limita- 
tion over of “whatever may remain” was void was not in 
issue in the case and was not passed upon by the court. 
This is pointed out by Mr. Commissioner AMES in Schimpf 
v. Rhodewald, 62 Neb. 105, wherein he says that, in Little 
vo. Giles, “this court did not definitely or distinctly decide 
whether the widow took the whole estate in fee and the 
' devise over was void, or whether she took a life estate only, 
with power to sell and convey the fee and the devise over 
was valid and effective upon the undisposed of residue, if 
any, at the date of her marriage. * * * ‘Conveyances 
executed by the devisee during her widowhood were alone 
in the controversy, and it was held that during that time 
she had power to convey the fee. This sufficed for the dis- 
position of the suits, and that this was all that this court 
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definitely decided, is apparent from the syNabi in Little v. 
Giles, supra, which were prepared by the same hand that 
wrote the opinion in that case.’ ” 

To effectuate the request made by Mr. Boggs that his 
wife should make a will in favor of the plaintiffs is im- 
possible, for the court has no power to regulate Mrs. 
Boggs’ discretion as to the amount of any gift she may 
desire to make to any charitable institution, or for any 
other purpose, nor to say she shall or shall not dispose of 
a large part of the estate as best seems to her. Further 
than this “the bulk of my property” iS a very vague, un- 
certain and indefinite term, not snbject to definite ascer- 
‘tainment. It may vary from a little over half to nearly 
the whole estate, and is not susceptible of being ren- 
dered certain by any proceedings within the power of a 
court. 

There remains to be considered whether or not the di- 
rection that the surplus money in Mrs. Boggs’ hands each 
year, if any there should be after she had had everything 
she wished, was to be divided between the plaintiffs, can 
be enforced as a trust. We may assume that the direction 
given by Mr. Boggs was positive enough to make it the 
duty of his wife to carry out his wishes, if the property 
upon which the request was intended to operate was suffi- 
ciently definite in amount and subject matter, and did not 
depead upon the absolute power of disposition of the 
trustee as to whether there would ever be any property 
upon which it could operate. 

In Cowman v. Harrison, 10 Hare (Eng.), 227, the tes- 
tator gave his wife a yearly income from certain property 
and “particularly recommended, desired, and directed his 
wife, at her decease, by will or otherwise, to divide or dis- 
pose of what money or property she might have saved 
from the yearly income thereinbefore giveu to her, amongst 
all his children in equal shares.” The vice chancellor 
said: “The first question which arises, is upon the right 
of the children and parties claiming through them under 
the will of John Barwise the father to the savings of the 
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income of Joanna the widow. Two views were put forward 
as to the effect of this clause with regard to the savings. 
The plaintitfs argued that it was a gift of the income to 
the widow for her life, with a gift over to the children of 
so much as she might not spend, bringing the case within 
Surman v. Surman, 5 Mad. (Eng.) 123. On the other 
hand, the defendants contended, that this was a precatory 
gift, a gift made by means of a request imposed upon an- 
other, to whom the beneficial interest is given. The first 
thing to be considered is, within which class the disposi- 
tion falls, which tfiust be determined by the subject of the 
vift, and the terms of the bequest. The subject of the gift 
in this case is ‘savings.’ The ‘savings’ are to be made by 
the widow. The amount of such savings is dependent en- 
tirely upon her. It cannot be imputed to the testator 
that he intended this part of his will as an inducement 
to his widow to spend the whole of her income; and if 
not, what then did he intend that she should save? He 
meant to give what she might save, but what she saved 
would depend entirely on her will and pleasure; and so far 
therefore as regards the subject of the bequest, it was to 
be the testator’s gift; but whether there should ever be 
anything upon which it could take effect. depended upon 
the will and pleasure of the widow. Then what are the 
terms of the bequest? The widow is to dispose of it by 
will or otherwise. It is under her disposition that the 
children are to take. They take under her disposition, 
made by the testator’s desire, and not under any gift con- 
tained in his will. This is the very nature of a precatory 
gift. It is not the case of a gift to A with a gift over of 
the subject to B; but it falls within the class of cases 
where there is a gift to A, with a request that he will be 
queath it to B. I am of opinion, therefore, that this is a 
precatory gift. The next question is, whether, as a pre- 
catory gift, it is good. The rule as to such gifts is, that 
there must he a certainty of subject; and the foundation 
of that rule stands on very solid grounds. The right of a 
donee to spend the subject matter of the gift is inconsist- 
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ent with the nature of a trust; and the court therefore 
collects in that case, that there can be no intention to im- 
pose a trust. The disposition is such, that, if a trust were 
raised, it could not be enforced; and the court therefore 
will not impute to the testator an intention to raise it.” 
This principle is applicable in the case at bar. 
In the instant case the amount of money which is nec- 
essary for the support and maintenance of the appellee is - 
left entirely uncertain, no limit is placed to her expendi- 
tures for her own use. Is it not beyond the province of a 
‘court to act as custodian, director and purveyor of the 
household expenses of an individual in a case where the 
expenditure is left alone to the individual’s discretion? 
Courts of equity in this country have not been swift to 
assume the plenary powers so often exercised in England 
by the court of chancery. The court cannot undertake to 
control her expenditures, to dictate how much she shall 
pay for her clothing, for the furnishing of her home, the 
exercise of hospitality or for whatever outlay she may de- 
sire to make. Jt was her husband’s intention that she 
alone should have the control over the amount of money 
she should spend. If she desires to travel she has the 
right to do so, provided the income is sufficient to pay her 
way. The court cannot undertake to limit nor prescribe 
in any manner or in any form the amount of money which 
she may use. It is within her power to spend all the in- 
come if she so desire, and thus leave no surplus upon 
which the trust may operate. Since the amount of any 
surplus liable to be divided between the appellants is un- 
certain, indefinite and incapable of ascertainment, a court 
of equity will not attempt to establish or administer such 
a trust. A court can only enforce a disposition of prop- 
erty which has been made by the deceased if it is capable 
of being enforced, and will not attempt to make a new 
disposition of it, or to make more definite and specific the 
disposition of the property which the testator may have 
made himself. From these considerations we conclude 
that the aaa by Mr. Boggs that the surplus income 
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each year coming to his wife from the property left to her 
by the will cannot be adjudged and set apart to the plain- 
tiffs by a court by way of enforcing a trust in the same 
on their behalf. 

Upon the whole case we are of the opinion that we can- 
not make that certain which was left uncertain by the 
testator, and cannot establish and fix a trust upon the 
property for the appellants’ benefit. 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed January 
3, 1906. Reversed with directions: 


Wills: Bequests: ConveEyaNces: Trusts. B a short time before his 
death, which he knew must soon occur, devised and bequeathed to 
his wife (they both being advanced in years and childless) certain 
of his real estate and all of his personalty, to have and to hold 
absolutely and unconditionally in her own right forever. The 
remainder of his realty, being the major portion of his estate, 
was devised to W, trustee, upon the following trusts: (1) To pay 
out of same the expenses of maintaining the trust. (2) To 
deposit to the credit of his wife for her own use the net income 
therefrom. (3) On request of the wife in writing to sell any 
part thereof and deliver to her for her own use absolutely the 
proceeds, or otherwise invest the same in the name of the trustee 
for the purposes therein specified as she may direct. (4) Upon 
the decease of the wife to divide whatever of his said estate as 
shall then be remaining between the brothers and sisters of the 
testator (naming them) share and share alike, and the issue of 
deceased brothers and sisters, if any. Before the will was ex- 
ecuted the wife was called into the room and it was read over to 
her, the testator asking if it suited her, and she answered in the 
affirmative. He then made certain oral requests and directions 
with reference to his estate, the substance being that he had 
placed her (his wife) in comfortable circumstances so that she ~ 
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would not want for anything; that he wanted her to live as they 
were living, and at the end of every year to divide the surplus 
among his people; that her people were in good circumstances, but 
his people were poor, and that he wanted her to make a will so 
that at her death his estate would go to his brothers and sisters; 
that if she wanted to give to charitable purposes say five or ten 
thousand dollars, that would be all right, but that he wanted the 
bulk of his estate, his entire estate, to go to his brothers and 
sisters. To all this she expressed her assent and entire willing- 
ness to carry out the testator’s wishes. The wife shortly after 
the execution of the will expressing fear that it would be 
contested, the husband by instruments of conveyance and assign- 
ment absolute and unconditional in terms transferred to her 
substantially all the property going to her directly by the terms 
of the will. After the death of the testator the wife refused to 
comply with the parol requests and directions made at the time of 
the execution of the will and assented to by her, and disavowed 
their binding and obligatory character on her, asserting that 
she had an uncontrolled discretion as to whether any of the 
property or the income therefrom passing by the will should go 
to the collateral heirs of the testator. Held: (1) Conceding that 
the wife became the general owner of the property embraced in 
the express trust because of the power given to alienate and ac- 
quire legal title thereto and to the proceeds thereof in her own 
right, that a constructive trust arose in favor of the collateral 
heirs as to all such property, and that the wife should be charged 
as a trustee ex maleficio. (2) That her interest in such property, 
the proceeds thereof and the net income therefrom was limited 
to the amount reasonably necessary and required to support and 
maintain her in the comforts and style of living to which they 
had been accustomed, and to give not to exceed ten thousand dol- 
lars for charitable purposes, the equitable title to and interest 
in the remainder passing to the collateral heirs named in the will, 
and to be distributed between them according to its terms and 
the parol requests and directions of the testator. (3) That the 
property to which the constructive trust attaches is sufficiently 
definite and certain as to render the trust capable of execution 
and enforcement, and that our former holding to the contrary 
should be modified accordingly. 


Hotcoms, ©. J. 


In the opinion heretofore filed will be found a full and 
accurate statement of the case, and but little need here be 
added in order to intelligently understand the controverted 
points and the course of the discussion to follow. Smullin 
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v. Wharton, ante, p. 667. The suit was begun for the 
purpose of having declared and established a trust in favor 
of the plaintiffs, appellants here, in the property devised 
to the defendant Ida M. Wharton, formerly Ida M. Boggs, 
appellee. The trust sought to be fastened on the property 
rests in parol, and oue of the vital questions for determina- 
tion is whether the words spoken by the testator when he 
executed his last will, whereby the property was devised 
to the appellee Ida M. Wharton, are to be construed as 
mandatory, and sufficient under the circumstances to raise 
a constructive trust in favor of the appellants, or were 
merely precatory, leaving to the legatee an uncontrollable 
discretion as to whether she would comply with the ex- 
pressed wishes and desires of the testator made at the time 
of the execution of his last will. In the former opinion the 
issues were generally determined in favor of the contention 
of the appellants, but the trust sought to be fastened on the 
property, it was held, must fail because of the lack of cer- 
tainty and definiteness of the subject of the trust, the prop- 
erty embraced within it, or on which it would operate, and, 
for that reason alone, the alleged trust was declared in- 
definite, uncertain and incapable of enforcement. Upon 
further consideration of the case, and after listening to 
able and exhaustive arguments of counsel, and considering 
the subject with the aid of printed briefs thoroughly cover- 
ing the case in all its phases, with numerous citations of 
authorities, we are not disposed to recede from anything 
said in the former opinion as to the plaintiffs’ conten- 
tion being well founded in all respects in so far as these 
contentions were upheld. We purpose now to address 
ourselves more directly to the question of whether the 
trust sought to be declared and established ought to fail 
because of a lack of certainty as to the property embraced 
in an otherwise valid and enforceable constructive trust 
arising in favor of the appellants. In order to gain a 
somewhat clearer idea as to what the testator intended re- 
garding the ultimate disposition of his property, and what 
his directions were in respect thereto, and how his lan- 
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guage should be construed, both spoken and written, it 
may be of benefit to note some of the indisputable facts 
established by the record. The controversy is between his 
near blood kindred, his brothers and sisters and their issue 
on the one hand and his surviving wife on the other. He 
and his wife had passed the meridian of life and were 
childless. He was devoted to her, and had the full meas- 
ure of love and affection for his near relatives, who were 
in comparatively poor circumstances. He had been more 
successful and during his life had accumulated a compe- 
tence; his estate at the time of his death being of the ap- 
proximate value of $250,000 or upwards. He died June 1, 
1895. In November, 1883, he wrote his own will, giving 
his wife one-half of the whole of his real and personal es- 
tate, and to his near blood relatives the other half. In 
March, 1893, he executed a new will whereby he gave 
to his wife absolutely and unconditionally, to have and 
to hold, alt of the same absolutely and unconditionally in 
her own right, his home property, consisting of two lots 
in the city of Omaha, and in addition thereto the undivided 
one-half of all his other real estate, and also absolutely and 
unconditionally all his personal property of whatsoever 
nature of which he might die seized and possessed. The 
remainder of his real estate was devised to Harry A. West- 
erfield as trustee upon the following trusts: (1) To pay 
out of the same all the expenses of maintaining the same 
and administering the said trust. (2) To deposit in bank 
to the credit of his wife for her own use the net rents, 
issues and profits thereof. (3) On the request in writing 
at any time of his said wife to sell any part thereof and to 
deliver to her for her own use absolutely the proceeds of 
such sale, or otherwise invest the same in the name of the 
trustee and for the purposes herein specified, as she may 
direct. (4) Upon the decease of his said wife his trustee 
was directed, without unnecessary delay, to divide what- 
ever of his said estate as should then be remaining in this 
trust equally, share and share alike, between his brothers 
and sisters and the issue of deceased brothers and sisters, 
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if any, such issue to take the share of the deceased parent. 
The will as thus executed, it is manifest, was not entirely 
satisfactory to the testator, and he, a short time before his 
death, more than once spoke of having it changed. On the 
16th day of May, 1895, and within a few days of his death 
.from an illness he knew must shortly terminate fatally, a 
third will was drawn by his lawyer and duly executed, and 
by which he died testate, in which there were no substan- 
tial changes from the provisions contained in the second 
except that, as to his real estate, his wife was given abso- 
lutely and unconditionally in her own right the home place 
and one certain other lot situated in the city of Omaha, 
. all the remainder of his real estate being devised in trust 
in the identical language, and under the same provisions, 
contained in the second will. In all other respects the lat- 
ter two wills were similar in their wording and terms. It 
is obvious that the testator, when the last will was ex- 
ecuted, and when impending dissolution was near at hand, 
was desirous that his near kindred should share in his 
bounty, else why did he place the bulk of his property in 
trust with the trustee named, and provide so minutely for 
its final distribution, or what was left of the trust estate, 
to them in the manner expressed in the will? It is appar- 
ent from the record that the testator had some misgivings 
regarding the terms of the will as last drafted, for it is in 
evidence that during the reading of the provisions relating 
to the trust estate the testator inquired of his lawyer, who 
drafted the will, if that could not be changed, and that, in 
substance, the reply was made that his wishes were ex- 
pressed as well as they could be in any other way. And it 
is in evidence also that in the conversation following be- 
tween the testator, his wife and his lawyer, the latter said 
to him in substance, that whatever was given to the wife 
should be given out and out; that the testator did not want 
to give her anything “with a string tied to it,” and added, 
“J know Mrs. Boggs, and she is disposed to do the fair 
thing, and I know that she will carry out your wishes,” 
But one inference can be drawn from the remarks to 
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which we have alluded, and that is, that the testator was 
gravely concerned about his relatives and the certainty of 
their becoming the beneficiaries of his bounty, as he clearly 
intended and desired that they should. His wife was pro- 
vided for to the full extent of his ability beyond perad- 
venture of doubt, but the status of his relatives, those 
named in the express trust provisions, was not clear to 
him, and whether or not, perchance, they might receive 
nothing was what led to his inquiries of his counsel, and 
expressions of desires and directions to his wife, and fully 
accounts for the conversation between them out of which 
a constructive trust, if one exists, must arise. The former 
opinion treats fully of this phase of the case and we need 
not undertake to review the transaction in detail. Suffice 
to say that in these verbal requests and directions on the 
part of the testator to his wife as to the ultimate disposition 
of his estate, which she assented to and expressed herself 
as perfectly willing to carry out in the utmost good faith, 
the substance was that, he wished his wife to enjoy the use 
of the property, or such portion thereof as might be found 
necessary to support and maintain her in the same com- 
fort and style of living they were accustomed to, and that 
the surplus, if any, of the net annual income of the estate 
devised in trust should be divided between his relatives 
mentioned in the will, and that such of the estate as 
remained at her death should likewise pass to the same 
persons or, in the event of the death of any of thew, to the 
children of such deceased person. It is upon these oral 
statements, assented to by the wife, and her promises and 
agreement, resting in parol, as they do, and refusal to 
comply with them, that appellants ask that a constructive 
trust be established and decreed in favor of such heirs 
upon all of said estate and the net income therefrom, 
above that required to maintain the wife during her life- 
time, and her right to bestow for charitable purposes a 
sum not exceeding ten thousand dollars. 

Soon after the execution of the will the wife, it appears, 
became alarmed lest the will should be contested, and 
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desired to know of the testator what she should do in the 
event her fears were realized. The testator, while express- 
ing confidence that no contest would be instituted, ad- 
vised her to resist if one were begun. This conversation, 
as we view the record, explains why the testator, after the 
execution of the will and before his death, conveyed and 
transferred absolutely and unconditionally, by duly ex- 
ecuted deeds of conveyance and instruments of assign- 
ment, all of the real estate mentioned and described in 
the will as passing to her directly, and substantially all 
the personal property, the instruments of assignment cov- 
ering specific property, while by the will all his personal 
property was bequeathed to her. By these instruments, 
if they are effective, with the exception of a small amount 
of personal property, the trust estate alone was left to be 
administered upon under the terms of the will. In the 
opinion heretofore prepared by the commissioner and 
adopted by the court, it is held that a constructive trust in 
favor of the appellants was created by the oral requests 
and directions of the testator, the assent of the wife 
thereto, and her attempted repudiation of the obligation 
she assumed regarding the final disposition to be made of 
the estate of the testator, but for the fact that the subject 
of the trust, that is, the property on which it was at- 
tempted to be fastened, and on which it was to operate, 
was too indefinite and uncertain, the trust therefore fail- 
ing because incapable of enforcement. It is to this latter 
conclusion that complaint is made in the motion for a re- 
hearing, and for the further consideration of which oral 
arguments on the motion were requested. 

It is manifest, we think, that the testator intended to 
provide for the comfort, care and support of his wife dur- 
ing her lifetime to the extent, if required for that purpose, 
of the whole of his estate, and undertook to accomplish 
this purpose in such a way as that no future contingency 
or misfortune should result in a miscarriage in the be- 
stowal of his bounty on her, the first and principal object 
of his solicitous care and loving affection. It is equally 
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manifest, as it seems to us, that after his wife had been 
surely and certainly provided for so that she might live as 
they had lived in the past, the remainder of his estate 
should go to the children of his own father and mother 
and their children, rather than to her heirs or to strangers. 
In reaching this conclusion we have ever kept in view the 
indisputable evidence of his intentions, as disclosed by the 
several wills by him executed, in connection with the more 
or less uncertain and unsatisfactory testimony of the sev- 
eral witnesses concerning the transaction and conversa- 
tion between him and his wife occurring at the time of 
the execution of the last will. These written documents, 
when considered alone, furnish substantial evidence dis- 
closing an intention on the part of the testator in dispos- 
ing of his property to bestow a portion of it on his own 
kindred, unless required by his wife for her own support 
and living according to their station in life. It is to be 
observed that in the first will the property was divided 
equally between his wife and his collateral heirs, and in 
the second and third it was divided into two portions, one 
of which was given to his wife absolutely and uncondi- 
tionally in her own right, and the other portion was devised 
to Westerfield in trust and upon different terms than that 
devised directly to the wife. In the trust provisions it 
was not mentioned that the wife should become the un- 
conditional and absolute owner. The power of alienation 
given her was, it is true, for her own use absolutely. That 
is, in the one case the property passed to her in her own 
right absolutely, while in the other the power of dis- 
position was restricted “for her own use absolutely,” the 
remainder, if any, to be among the other objects of his 
bounty as therein named. The testator manifestly had a 
purpose in thus providing for the devolution of his prop- 
erty, and to ascertain that purpose we need not, as we 
view the record, search in vain. There was certain of his 
property he desired should pass to his wife directly, un- 
conditionally and absolutely in her own right. Other 
property he preferred to place in trust, with the right to 
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his wife to its use for her maintenance and support during 
her life, the remainder to go to and be divided between his 
relatives as therein mentioned at her death. We are not 
to be understood as saying that the wife’s title to the trust 
‘property was legally charged with an express trust in 
favor of the other devisees mentioned, and yet it is not al- 
together clear that such a result may not legally flow 
from the provisions of the express trust. It would seem 
that there would be merit in the argument that she would 
not in equity be permitted to dissipate this trust property, 
use its proceeds extravagantly, nor, for the same reason, 
transfer it to third parties merely to convert the property 
. to her own right and ownership, and thus deprive the other 
devisees of any share in the estate. When the testator 
inade provisions for the expenses of maintaining this trust, 
and of selling and reinvesting the proceeds, and of dis- 
tributing the remainder at the death of his wife to his 
near kindred, it is obvious that he contemplated that there 
would be property to be thus administered in trust during 
the whole of the lifetime of his wife, and ultimately di- 
vided between those who were undoubtedly the objects of 
his bounty second only to her. 

Passing this point, however, and treating the wife, as 
we do, as the general owner of, and with power to acquire 
the legal title to, the property covered by the express 
trust, and construing the power of alienation therein 
given her as being inconsistent with a gift over to the 
other beneficiaries therein mentioned, and therefore free 
from a trust arising in their favor subject to her right to 
use what is reasonably necessary to support her during 
life, it must, we think, follow, as expressed in the former 
opinion, that the oral requests and directions of the tes- 
tator made at the time of the execution of the last will, 
and assented to by the wife, raise a constructive trust 
in their favor as to all such property, and the wife should 
be held with reference thereto as a trustee ew maleficio. 
To hold otherwise is to ignore the expressed will and mani- 
fest desire of the testator, and the effect would be to per- 
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mit the devolution of this property to the heirs of the wife 
and to strangers, where it is obvious he never intended it 
to go and was especially anxious and desirous that it 
should not go. To allow the wife to take this property 
unconditionally in her own right, to do with it according 
to her uncontrolled discretion, is, as it seems to us, to 
thwart the testator’s clearly expressed intentions, and to 
authorize the accomplishment of what he made an earnest 
effort to avoid, and would have, beyond doubt, avoided in 
no uncertain way or ambiguity of expression, were it not 
for his settled determination ‘to provide for his wife’s 
support and maintenance to the utmost extent of his power 
so to do, and the absolute confidence he reposed in her that 
she would carry out his known wishes by giving to his 
own near kindred that portion of his estate devised in 
trust, and not required for her own support in maintain- 
ing her in comfort and according to the style of living 
they had been accustomed to. It is believed that a con- 
sideration of the matters contained in the several wills 
and the manner of their execution lend confirmation and 
added emphasis to these views. We are of the opinion 
that the oral requests and directions of the testator, and 
the assenting thereto by the wife at the time of execution 
of the last will, when, while the shadow of death was 
creeping over him, he was attempting to make satisfac- 
tory arrangement and final disposition of his earthly 
affairs, place the matter of a constructive trust arising in 
favor of the collateral heirs beyond the pale of serious con- 
troversy. To now construe the will, and the parol agree- 
ment in relation to the property, as authorizing the wife 
to take the property absolutely and unconditionally, would 
result in a fraud on his right of disposal of his property 
and on the rights of those who were the objects of his 
bounty after his wife was provided for. It would be by 
her own wrong that she obtained the possession of and 
right to this property, and equity will not permit her to 
do that. When the testator expressed the desire that the 
“bulk of his estate (the bulk of) his entire estate,” should 
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go to.his own people he was, as we view his language and 
surrounding circumstances, evidently speaking of the 
estate charged with the express trust. 

We are led to this conclusion because of his separation 
of his estate into two parts, and of the language used in 
providing for the disposition of each portion. Relative to 
that portion passing to his wife directly, he used strong 
and positive terms, disclosing an intention to bestow such 
property on her absolutely, without condition and in her 
own right forever. These words and the terms used are 
inconsistent with the idea‘that she took only a life estate, 
or an estate charged with a trust in favor of his collateral 
heirs. Furthermore, three or four days afterwards, by the 
most formal sort of conveyance and written assignments 
this same property, or substantially all of it, was trans- 
ferred to his wife as fully and unconditionally as it is pos- 
sible to transfer the highest and most perfect known title 
to property. The other wills disclose indubitably a dis- 
position on the part of the testator to give a portion of the 
estate absolutely to his wife and the remainder to his col- 
lateral heirs. (Giving due considerations to all of these 
evidences as to his intentions, and his verbal expressions 
made at the time of the execution of the last will, it seems 
reasonably clear that he impounded a specific portion of 
his estate, the bulk of it, to be used, first, for the support 
of his wife, if required, and second, the remainder to go to 
his heirs as named in the provisions of the express trust 
found in the will. If from the record the deduction be 
proper that a constructive trust should be declared and es- 
tablished, as is held in the former opinion, except for a 
Sufficient description of the property to which the trust at- 
taches, and it be now, upon further consideration, deter- 
mined that the property embraced in the constructive trust 
is the same as covered by the provisions creating the ex- 
press trust found in the will, then it occurs to us that there 
exists no serious difficulty in ascertaining with reasonable 
definiteness and certainty what property the trust is 
fastened upon, and enforcing the trust according to the de- 
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clared will of the testator. We think it is tacitly conceded 
in the very able argument of counsel for appellees that if 
all the other elements of a constructive trust are found to 
exist, the element of description and certainty as to the 
property embraced in the trust is not so lacking as to be 
fatal, or that the trust must fail on that account. What 
counsel for appellees do argue is that, in determining 
whether a trust is created, we must look to the written in- 
strument as well as the oral declarations of the parties 
made at the time, and that, when so considered, the evi- 
dence fails to establish the trust alleged. It is contended 
that the most that is fairly inferable is that the spoken 
words of the testator are merely precatory, and that it is 
left wholly to the wife’s discretion whether she will bestow 
any of the property on those mentioned in the express 
trust provisions of the will. 

We are not disposed to recede from anything said in 
the former opinion, save in respect of the question of the 
certainty and definiteness of the property embraced in the 
trust resting in parol. If this language be construed, as 
we think it should be, as applying to the property devised 
to Westerfield in trust, and as giving to the wife the right 
to the use of the annual income in so far as it is required 
to maintain her in the style and comfort she had been ac- 
customed to, and also a like right to the original fund or 
property devised in trust, if so required for a like purpose, 
then the matter is resolved into a very simple proposition 
wherein lies no serious difficulty in the way of the enforce- 
ment of the trust. The five or ten thousand dollars to be 
devoted to charity, if the wife so desires, involves only a 
matter of mathematical computation, the limit being ten 
thousand dollars, the limit in other respects being what is 
required and reasonably necessary for the support of the 
wife in the style and comfort in which she had been living. 
The rights of the parties in the main aspects of the case 
are well summed up in the former opinion, ante, p. 667, 
in the following language: 

“We conclude, therefore, that by the promise made by 
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Mrs. Boggs to her husband at the time of the execution of 
the will, relied upon by him in signing that instrument, 
and her refusal to carry out her promise, she thereby be- 
came a trustee cx maleficio, if the trust was definite and 
certain enough to be capable of enforcement. Though no 
fraud was intended by her at the time, yet by the circum- 
stances of confidence and trust arising from the marriage 
relation, her husband trusted her and relied upon her to 
carry out his wishes; and her refusal to do so after her 
promise and after the property was vested in her was such 
a fraud as will make her, in equity, a trustee, if a trust was 
created by the language used by Mr. Boggs. In other 
words, we conclude that the plaintiffs are entitled to be 
treated in relation to the estate as if the words used by Mr. 
Boggs had actually been written in the will.” 

The ground upon which relief was denied was based 
upon the holding, which is well supported by the authori- 
ties, to the effect that “whenever the property to which it 
(the trust) is to attach is not definite or certain” a trust 
will not be created. All the other tests as to what is nec- 
essary to create a constructive trust are found to be in 
favor of the appellants. 

Accepting, as we do, the correctness of the proposition 
with reference to the ccrtainty required in describing 
property on which the trust is to operate, there yet re 
mains the question, does the description of the property 
in the case at bar which is embraced in the alleged con- 
structive trust, on account of its indefinite and uncertain 
character, fall within the rule? It is rightly said in the 
opinion the declarations of the testator on which the con- 
structive trust rests are to be construed and treated as if 
they had actually becn written in the will. If the tes- 
tator’s language or the substance of it were incorporated 
in the will, would the court find any difficulty in con- 
struing the words used and give force and effect to their 
evident intent and meaning? We dare say not. Let 
us consider what the effect would be. They would aat- 
urally occur after the main provisions for the disposition 
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of the testator’s estate. All parts of the instrument, if 
possible, should and would be given force and effect 
They would be inconsistent with and render nugatory the 
provisions bestowing directly on the wife absolutely and 
unconditionally in her own right forever certain portions 
of the estate as therein described. They would be consist- 
ent and in perfect harmony with the provisions concern- 
ing the trust estate, and would act as a limitation of the 
terms therein found which apparently pass to the wife the 
full and unrestricted beneficial interest in the trust estate. 
They would make clear that as to this part of the estate 
she had only the right of use reasonably necessary to sup- 
port and maintain her as she had been accustomed to liv- 
‘ing. The division of the annual net income from this 
trust estate is what is unmistakably referred to when he 
expressed the desire that the surplus should go to his rela- 
tives. There can be no mistake about this, and this 
serves as an explanation as to his purpose to give a por- 
tion absolutely to his wife, and reserve, as he did in the 
last will, the bulk of his estate, first, for her use if re- 
quired, and second, the remainder to go to his own rela- 
tives in preference to hers or some one she might select. 
The wording in the instrument giving the wife absolute 
and unconditional ownership in her own right forever in 
one instance, and in the. other restricting the right or in- 
terest to her use, has, as we view the subject, a powerful 
and over-mastering significance. This view of the matter 
renders the whole instrument harmonious in all its parts, 
effective and enforceable. It, as we look at the record, 
effectuates the purpose and intention of the testator. This 
latter, the testator’s intention, is the cardinal rule of tes- 
tamentary construction. It is the great underlying prin- - 
ciple that should constantly be kept in view. It is the 
“ ‘pole star’ or the ‘sovereign guide’ when referring to this 
governing principle of testamentary causes; and the doc- 
trine, in one formula or another, is constantly afiirmed in 
the reports. But it is the intention of the testator as ex- 
pressed in his own will which governs; and this intention 
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must be discerned throngh the words of the will itself, as 
applied to the subject matter and the surrounding circum- 
stances.” Schouler, Wills (3d ed.), sec. 466. On the 
question of uncertainty the supreme court of the United 
States, adopting the language of Lord Brougham, said: 

“We ought not, without absolute necessity, to let our- 
selves embrace the alternative of holding a devise void for 
uncertainty. Where it is possible to give a meaning, we 
should give it, that the will of the testator may be opera- 
tive; and where two or more meanings are presented for 
consideration, we must be well assured that there is no 
sort of argument in favor of one view rather than another, 
before we reject the whole.” Home for Incurables »v. 
Noble, 172 U. 8. 383. 

In Cox v. Wills, 49 N. J. Eq. 180, the legacy was given 
to the wife “in good faith, believing that she will make a 
will and thereby distribute so much of the last named 
legacy among my near relatives as she may not use for 
comfortable maintenance, and it is my will that my said 
wife shall make such distribution.” The court said: 
“Power to expend for comfortable maintenance should be 
construed, in my judgment, to mean what is reasonably 
necessary for that purpose, having regard to the previous 
habits, tastes and style of living of the donee, and the 
amount of the estate.” 

In Cresap v. Cresap, 34 W. Va. 310, the following lan- 
guage was contained in the will: “I give and bequeath to 
my beloved wife, A. C. C., in trust for her support and 
maintenance during her life, all my estate both real and 
personal with full power and privilege to sell and convey 
any, all or so much of my real estate in such a manner as 
she may see fit, in as full and complete manner as I myself 
can do, to sell and dispose of my personal estate, or so 
much as she may see fit, for her own support, according 
to her condition in life, and for the benefit of my estate, 
.so far as she may see proper.” These words, it is held, 
will not confer upon the wife either a fee simple in the 
testator’s real estate or absolute property in his personal 
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estate. It is also held that such a provision is not void 
for uncertainty as to quantity, for the reason that that is 
certain which may be made certain. In the case at 
bar we may say, as was said in another case: “If 
the widow should give away the whole of the estate 
to strangers, can any one deny that it would defeat 
the testator’s manifest intentions? The question gives 
the answer and that answer is decisive.” See also 
Smith v. Bell, 6 Pet. (U. S.) 68; dlansfield v. Shelton, 67 
Conn. 390, 52 Am. St. Rep. 285; Barnes v. Marshall, 60 
Mich, 248, 60 N. W. 468; Knox v. Knox, 59 Wis. 172; Noe 
v. Kern, 93 Mo. 367. 

Justice and equity require that the alleged trust in favor 
of appellants found to have been created should be held 
sufficiently definite and certain in all its essential elements 
and capable of enforcement, and that effect be given to the 
expressed intentions of the testator, and a palpable injus- 
tice prevented by giving appellants a measure of the relief 
they are seeking. The former opinion should be accord- 
ingly modified, and the trust property held to have vested 
in the collateral heirs of the testator named in the will, 
subject to the use of the net annual income and the prin- 
cipal estate by the appellee, Ida M. Wharton, as the same 
may be reasonably necessary and required to support and 
maintain her in the style of living she had been accus- 
tomed to, and subject to her right to devote not exceeding 
$10,000 to charity. 

The judgment of affirmance is vacated, and the decree of 
the district court is reversed and the cause remanded, with 
directions to enter such a decree in the trial court as will 
fully conserve the rights of both parties in harmony with 
the views and conclusions herein and in the former opin- 
ion expressed and announced. 

JUDGMENT ACCORDINGLY. 

BARNES, J., dissents. 


The following opinion on motion for rehearing and to 
modify mandate was filed June 7, 1907. Sustained in part: 
48 
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LETTON, J. 


The appellee has filed two motions. The first one al- 
leging that the court has not considered or decided the 
issue of res judicata in this case, and urging that the case 
be reconsidered upon this point. As a second defense it is 
alleged in the answer that, in the contest of the will, Mrs. 
Wharton was a party as proponent, and that the plaintiffs 
in this suit were parties contestant, objecting to the pro- 
bate of the will and asking for affirmative relief, and that 
it was alleged by the contestants that, prior to the making 
of the will, it was Mr. Boggs’ wish and intention to give 
his wife only a small portion of his property absolutely, 
and the balance for her natural life, and at her death to 
descend to the plaintiffs, and that she should annually di- 
vide between herself and them the net income from the 
estate, and that Mrs. Wharton did by undue influence 
induce the testator to make the will offered for probate 
contrary to what he desired, and for the purpose of ex- 
cluding them from any share in his property. The answer 
in this case further alleges that after a trial of the issues 
it was finally adjudged that the will was valid; that the 
testator was competent to execute the same; that no un- 
due influence had been exercised, and that all the objec- 
tions should be overruled and the will admitted to pro- 
‘bate. The appellee now contends that the judgment 
admitting the will to probate is a bar as to i.e matters set - 
forth in the answer in the will contest to establish undue 
influence, which are the same facts relied upon in this 
case to establish the constructive trust; and it is said that 
the county court in the will contest had full power to 
grant the relief demanded by the plaintiffs in this case, for 
the reason that it had equity powers. It is further said 
that the former judgment is an adjudication that the 
absolute and unconditional gifts made to his wife were 
made voluntarily; that the testator was not induced to 
make the same by any fraud or undue influence of the wife, 
and that these acts and provisions are in all respects valid. 
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In the contest case, however, the plaintiffs sought to set 
aside the will entirely, in order that they might acquire 
the estate by the laws of inheritance; while the purpose of 
this action is directly contrary in that it assumes and 
adopts as its basis the validity of the will, but seeks to im- 
press upon certain of the property conveyed by the will to © 
Mrs. Wharton a trust for the benefit of the plaintiffs. 
The relief sought in this case is: inconsistent with the 
theory upon which the will was contested. In the probate 
court the plaintiffs could not have said with one breath 
that the will was invalid because it was procured by fraud 
and undue influence, and with another that the will was 
valid, but a trust was impressed upon certain of the prop- 
erty conveyed by it. It is unnecessary to decide whether 
the present action could have been maintained in the first 
instance in the county court. It could not have been 
maintained at the same time that the appellants were con- 
tending that the will was void, and that they took the 
property as heirs at law. The matters given in evidence 
in the contest proceedings with reference to the circum- 
stances surrounding the making of the will, which were 
urged as tending to show undue influence, while insuffi- 
cient to establish this fact, were yet material to consider 
upon the theory that the will was valid, and that a trust 
ex maleficio was impressed upon the property, and the 
decision establishing the validity of the will is not con- 
clusive upon the question whether or not a constructive 
trust was raised. 

In the opinion of this court upon the contest of the will 
it is said: 

“He (the testator) had asked his wife, and she had 
agreed, to give whatever of the income she did not need or 
use to his relatives, for whom he made no immediate pro- 
vision, and had also asked her to make a will in their 
favor. * * * Where undue influence is charged, the 
question is, in substance, whether or not the testator acted 
freely and upon his own judgment or under some species 
of coercion or imposition.” Boggs v. Boggs, 62 Neb. 274. 
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In the present case the question is whether he was led to 
exercise his judgiment and free will in her favor, relying 
upon her promises to do for his relatives that which, but 
for his reliance upon her promise, he would himself have 
done in his will. The first decision determined that the 
will of the testator was not overcome by the will of his 
wife. The present case determines that his action was so 
far dependent upon her promises that she is constituted a. 
trustee to carry out those promises. Manifestly these con- 
clusions are not inconsistent with each other. 

By the second motion the appellee urges the court to 
interpret the opinion, and to modify and make definite and 
certain the directions to the district court, in substance, 
so as to direct that the maintenance of Mrs. Wharton ac- 
cording to the testator’s wishes be charged upon the income 
and corpus of the trust estate devised to Westerfield, and 
also to charge the legal expenses incurred by Mrs. Whar- 
ton in sustaining the will of the testator, and in defending 
this action, upon the same trust estate, and to take an 
account necessary to make such provisions. While we 
think that the last opinion filed in this case sufficiently 
evidences the intention of the court, still there are some 
expressions used which perhaps tend to ambiguity, and 
which may not be as clear as may be desired. We there- 
fore deem it well to amplify and, if’ possible, make more 
specific and definite our views as to the duty and liability 
of Mrs. Wharton with reference to the proceeds of the 
property impressed with the trust. 

We think it is clearly pointed out in the opinion that, 
after the conversations occurred upon which it is held the 
constructive trust arose, the testator removed from the 
operation of the trust certain specific property of which 
he made an absolute gift to his wife, free and untrammeled 
by any restrictions or limitations of any kind or nature 
whatsoever. This included the home and other real estate 
and personal property. With this property so conveyed 
the cestuis que trustent have no concern whatsoever. They 
have no interest in it. It belongs solely to Mrs, Wharton. 
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Both the property itself and the income from it are hers 
to do with as to her seems best. The remaining property 
was placed in trust with Westerfield, with the right to his 
wife to use the income from it, or if necessary the corpus 
thereof, for her maintenance and support during her life, 
in her accustomed style, or to give a part to charity, and 
the annual surplus income after this was done, and the 
property in trust remaining at her death, was to be divided 
among his relatives. It was from the property devised to 
Westerfield in trust that the wife was to obtain the income 
required to maintain her in the style and comfort she had 
been accustomed to, and not until this had been done did 
any right exist on the part of the plaintiffs to share in the 
income or in the fund. It is urged that it was Mr. Boggs’ 
intention that the income of all the property should be 
used, so far as necessary, for her maintenance, and that the 
surplus should then go to the heirs, but this conclusion is 
incompatible with the idea of the subsequent absolute con- 
veyance to the wife of the property not in the Westerfield 
trust. It was evidently Mr. Boggs’ intention to make as- 
surance doubly sure, by giving his wife for her mainte- 
nance, first, the income from the trust estate, and, if that 
were insufficient, then the body of that estate to the ex- 
tent necessary, leaving her own absolute property which 
he conveyed to her to be untouched unless the trust estate 
were exhausted. We think also that it was clearly his 
intention that the property used as a home should be pre- 
served for that purpose, and we think it would be a viola- 
tion of the testator’s intention if the homestead were dis- 
posed of or vacated, and a sufficient amount taken from the 
income of the trust estate to provide another residence. 
These conclusions of course are to be taken together with 
the language in the second opinion, and are simply ex- 
planatory of what has been said therein. 

Mrs. Wharton’s reasonable expenses in the litigation in 
which the will was established should be paid out of the 
whole estate taken under the will, including taxable costs 
and reasonable attorneys’ fees. The taxable costs in this 
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case should be adjudged against Mrs. Wharton personally, 
each party paying their own attorneys. 

The motion of the appellee is sustained so far that the 
case is remanded, with directions to the district court to 
take an account of and ascertain what sum per annum is 
sufficient to support and maintain the appellee, Ida M. 
Wharton, using the family homestead, according to the 
style of living to which she was accustomed at the time of 
the death of the testator, and to charge the payment of the 
same annually during her life upon the income of the 
trust estate devised to Westerfield, and upon the corpus 
thereof if the income is insufficient, and according to the 
conditions of said trust; second, to charge the said ap- 
pellee as trustee in trust, to pay and distribute annually 
all such surplus income from the trust estate, if any there 
be after providing for the maintenance of the appellee as 
aforesaid, and such gifts to charitable purposes as she may 
desire to make from time to time, not exceeding $10,000 in 
all, to the brothers and sisters of the testator, share and 
share alike, the issue of deceased brothers and sisters, if 
any such issue, to take the share of the deceased parent; 
third, for such other accounting and decree as may be 
necessary to carry fully into effect the provisions of the 
constructive trust declared to exist, and of the trust de- 
clared by the will in Westerfield, and according to the 
views expressed in the opinion by Chief Justice HoLcoms, 
and of this opinion. 

JUDGMENT ACCORDINGLY. 


The following opinion on motion for rehearing was filed 
October 3, 1907. Rehearing denied: 


By the Court: In the brief upon the motion for rehear- 
ing one point only is discussed. It is contended that the 
judgment in the former action in which the probate of the 
will was contested is a bar to this action. The promise of 
Mrs. Boggs (now Mrs. Wharton) to carry out certain pur- 
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poses of the testator did not have the effect to overcome his 
will and judgment. It therefore was not adjudicated in 
the former judgment that no such promise was made. 
Such promise did not constitute undue influence, and the 
judgment establishing the will, by which it was determined 
that the will was not procured by undue influence, did not 
determine that no such promise was made. To procure one 
to make a contract or will by entering into a distinct con- 
tract, or by making a distinct promise, is not ground for 
setting aside the contract or will so induced, but is rather 
ground for enforcing the promise which induced the mak- 
ing of the contract or will. There was no specific finding 
in the contest case that Mrs. Boggs did not make the 
promises that she is now alleged to have made. The gen- 
eral finding that the will was not procured by undue in- 
fluence does not negative the existence of such a promise, 
because such promise to accept a trust under the will and 
to provide for the testator’s relatives as he desired can be 
enforced and did not require that the contest be sustained. 
The question therefore whether Mrs. Boggs made such. 
promises as to constitute her a trustee ex maleficio was not 
determined by the former decision in the contest of the 
will. 
The motion for rehearing is 
OVERRULED. 


RoMrE MILLER, APPELLEE, V. JAMES B. KITCHEN ET AL., 
APPELLANTS. 


Fitep Aprit 19, 1905. No. 13,693. 


1. Corporations: Receivers. A receiver will not readily be appointed 
in a stockholder’s suit for mismanagement of corporate affairs 
where neither the corporation nor the corporate officers are 
insolvent and the corporation is a going concern profitably con- 
ducted. ; 
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2. Equity. Where it is within the ordinary powers of a court of 
equity to grant sufficient relief to a complaining minority stock- 
holder who alleges mismanagement by corporate officers, a re- 
ceiver will not ve appointed. 


APPEAL from the district court for Douglas county: 
Irvine F. BAxtrer, JupGe. Reversed. 


John C. Cowin and George H. Pritchett, for appellants. 


Hall & McCulloch and J. W. Woodrough, contra. 


LErTon, C. 


This is an appeal froin an interlocutory decree appoint- 
ing a receiver in a stockholder’s suit. The plaintiff, Rome 
Miller, is a stockholder in the Kitchen Brothers Hotel 
Company, and brings the action against James B. Kitchen, 
as president, and the corporation itself, alleging fraud and 
mismanagement on the part of the officers of the corpora- 
tion and praying for an accounting and a receiver, but not 
asking to wind up the corporate affairs, The findings of 
fact upon which the receiver was appointed are substan- 
tially, though much abridged, as follows: Kitchen Brothers 
Hotel Company is the owner of certain hotel property in 
the city of Omaha known as the Paxton Hotel, with a 
capital stock of 500 shares of a par value of $1,000 each. 
In June, 1890, all of the stock of said corporation was 
owned by the defendant, James B. Kitchen, and_ his 
brother, Richard Kitchen, each owning 250 shares. Richard 
Kitchen died on the 28th day of June, 1890. Part of his 
shares of stock were bequeathed to various relatives and 
legatees and the balance of the shares, being 157 in num- 
ber, were sold under a decree of the probate court to one 
Perkins, who sold the same on the 3d day of June, 1901, to 
the plaintiff, Rome Miller. Elizabeth Whalen, who inter- 
vened in the action to participate in the relief granted 
plaintiff, is the owner of five shares of stock acquired 
under the will of Richard Kitchen. The defendant, James 
J. Kitchen, owns 2933 shares of stock and ten other per- 
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sons own shares of stock varying in number from one to 
134. Ever since the death of Richard Kitchen, the defend- 
ant, James LB. Kitchen, has had the absolute control and 
management of the affairs of the corporation, and has 
caused to be selected as directors, George E. Pritchett, his 
attorney, J. J. Points, his bookkeeper, Ralph Kitchen, his 
nephew, and Elizabeth Kitchen, his wife, having given to 
each of said parties, except Ralph Kitchen, a share of stock 
to qualify them to act as directors. The court found 
further that the defendant James B. Kitchen has con- 
trolled the affairs of the company for his own personal 
interest without any- regard whatever for the interests of 
the other stockholders; that no stockholders’ meetings 
have been called; that he has executed leases of his own 
property to the corporation for large and extravagant 
rental; that he has carelessly permitted the books of the 
company to be lost or destroyed, and has kept the books 
in such a manner that they fail to show the correct amount 
of receipts and disbursements of said company; that he 
has received large sums of money for which he has not 
accounted, and has caused to be conveyed to himself cer- 
tain real estate of the company for a grossly inadequate 
consideration; that he caused to be sold to the company 
certain premises belonging to him individually, adjoin- 
ing the hotel upon the west, at an excessive price, and 
executed a mortgage to himself as an individual upon the 
hotel property to secure deferred payments upon the same; 
that for many vears the profits of the business have been 
large and that the defendant has failed to satisfactorily 
account therefor. As a conclusion the court finds that 
ever since the death of Richard Kitchen, the defendant 
James B. Kitchen has converted the properties and profits 
of the corporation to his individual use to the injury and 
loss of all the other stockholders, and finds that if he is 
permitted to continue in the control and possession of the 
assets and affairs of the corporation great and irreparable 
injury to the rights of the other stockholders will ensue. 

The appellants have not pointed out specifically wherein 
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the findings of the district court are not supported by the 
facts in evidence. They say that the evidence fails to es- 
tablish the allegations of the petition in regard to mis- 
conduct of the defendant Kitchen. They further contend 
that since the only complaints are that an excessive salary 
was paid to the president, that too much was paid for the 
property leased or purchased by the corporation, and that 
Kitchen has possession of funds belonging to the company, 
there is no necessity for the appointnicnt of a receiver. 

On the other hand, appellee’s contention is that since 
there has been a continuous course of fraud and misman- 
agement as respects the stockholders carried on by the 
defendant for a long period of years, and since he has 
concealed or destroyed the books of the corporation and 
covered up the assets, he will continue in this wrongful 
course of action if permitted to retain the manageinent and 
control of the property, and that hence it should be taken 
from him and put into a receiver’s hands. 

While the enormous growth and extension of corporate 
affairs within the last quarter of a century has largely 
augmented the volume of actions in which the appointment 
of a receiver is prayed as regarding corporate property 
and corporate affairs, and while some courts have in the 
past been inclined to go to an extreme length in asserting 
the power of a court of chancery over the direction and 
management of the affairs of corporations, still the tend- 
ency of the more modern decisions is to return to the 
safe and settled principles established in the past, and to 
refuse to interfere by such appointment unless absolutely 
necessary to do complete justice. “A receiver will not 
readily be appointed in a suit by a stockholder to remedy 
the frauds or ultra vires acts of the directors or of the 
corporation itself. The court will not injure the whole en- 
terprise in order to correct a wrong done to the enterprise. 
Other remedies will be applied.” 38 Cook, Corporations 
(5th ed.), sec. 863. The officers of a corporation are trus- 
tees for the benefit of its stockholders. To them has been 
committed the direction of the corporate affairs. Where 
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fraud or mismanagement by them is charged, it is only 
where the ordinary remedies are inadequate, or where the 
assets of the corporation are liable to be squandcred or dis- 
sipated, or tle business of the corporation injured or de- 
stroyed, or for the purpose of winding up the affairs of the 
corporation that a court will be justified in taking from 
the owners thereof the management and direction of the 
corporate affairs, and assuming such management and di- 
rection itself through the hands of its receiver. Beach, 
Receivers (Alderson’s ed.), sec. 424. 

It appears from the evidence that the Kitchen Brothers 
Hotel Company is the owner and is engaged in the man- 
agement of the Paxton Hotel in the city of Omaha, which 
is a large and valuable property; that this business has 
been successfully and profitably conducted ever since the 
death of Richard Kitchen and that it is at this time a 
profitable and going concern. No complaint is made but 
that the highest skill and most profitable management 
have been exercised so far as the hotel business itself is con- 
cerned. The property has been kept in good repair, the 
business has been profitable, and there is no complaint that 
the good will is suffering or that property of the corpora- 
tion used in the business itself is being lost or destroyed. 
No contention is made but that the defendant Kitchen is 
amply able to respond financially to any judgment or de- 
cree which may be rendered against him in this action, and 
no claim is made in the petition that either the corporation 
itself or the defendant Kitchen are insolvent. The ques- 
tion then presented for our consideration is whether, in 
order to atford the plaintiff complete relief from the 
wrongs which he chargés that he, in common with other 
stockholders, has suffered, it is necessary to take the man- 
agement and control of the business away from the cor- 
poration itself and vest it in the hands of a receiver. : 

Assuming that the findings of the district court as to the 
actions of the defendant as an officer of the corporation 
show the actual condition of affairs, and taking into con- 
sideration likewise the fact that the business and property 
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of the corporation appear to be in a flourishing condition, 
and that the officers of the corporation performed their du- 
ties and administered their trust properly, so far as con- 
cern the preservation and conduct of the business and ex- 
cept with reference to the stockholders, do these facts war- 
rant the appointment of a receiver? If the defendant 
Kitchen as an officer of the corporation has obtained prop- 
erty of the corporation without giving a fair equivalent 
therefor the court has power to order him to reconvey. If 
the transaction by which he sold the adjoining property be- 
longing to himself to the corporation, and executed a mort- 
gage of $66,000 in part payment therefor was fraudulently 
done—as to which the evidence is conflicting—the court 
may order the conveyance of the property sect aside and the 
mortgage canceled. If he has paid to himself an excessive 
salary, the court has power to make him account for what- 
ever the excess may be over a just and fair remunera- 
tion for his services. If he has absorbed the profits of the 
company, the court by deeree in this case may make him 
disgorge; and if he has failed to account, an accounting 
may be required and enforced. These powers of the court 
afford ainple remedy for all the wrongs the plaintiff has 
suffered heretofore; but it further appears that the books 
of the corporation, if kept at all, have been kept in a very 
careless and unbusinesslike method, a number of volumes 
apparently have been lost or mislaid by the defendant, and 
the system or lack of system used has been such as to fail 
to properly keep a true record of the business. So far as 
appears, however, the defendant at this time is keeping a 
proper account of the business, and, even if he were not 
doing so, the court has power to compel him to keep an ac- 
curate account of the corporate business; to compel him 
to allow the plaintiff and all other stockholders reasonable 
access to the books, and to furnish them full information 
as to the conduct of the business. The general principles 
in regard to the appointment of receivers of corporations 
have been clearly and suecinctly stated by Mr. High as fol- 
lows: “And courts of equity will not, ordinarily, by virtue 
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of their géneral equitable jurisdiction, or of their visita- 
torial powers over corporate bodies, sequestrate the effects 
of the corporation, or take the management of its affairs 
from the hands of its own officers and intrust it to the con- 
trol of a receiver of the court, upon the application either 
of creditors or shareholders. And while equity may prop- 
erly compel officers of corporations to account for any 
breach of trust in their official capacity, yet in the ab- 
sence of statutes extending its jurisdiction, it will usually 
decline to assume control over the management of the 
affairs of a corporation, upon a bill filed by a stockholder 
alleging fraud, mismanagement and collusion on the part 
of the corporate authorities, since such interference would 
necessarily result in the dissolution of the corporation, 
and the court would thus accomplish indirectly what it 
has no power to do directly. The remedial power ex- 
ercised by courts of equity, in such cases, ordinarily ex- 
tends no further than the granting of an injunction against 
any special misconduct on the part of the corporate offi- 
cers; and although the facts shown may be sufficient 
foundation for such an injunction, the court will not en- 
large its jurisdiction by taking the affairs of the corpora- 
tion out of the management of its own officers, and plac- 
ing them in the hands of a receiver.” High, Receivers, sec. 
288. See note to Cameron v. Groveland Improvement Co., 
72 Am. St. Rep. 56. In line with these principles, this 
court has said in Provident Life & Trust Co. v. Keniston, 
53 Neb. 86: 

“An application for a receiver is addressed to the sound 
discretion of the trial court, and while by the statutes 
and by force of adjudicated cases the exercise of that dis- 
cretion is to a certain extent governed by general rules, 
still in each case the particular circumstances must be 
regarded, and if, considering all the circumstances, ‘the 
case be such that a greater injury would ensue from the 
appointment of a receiver than from leaving the property 
in the hands now holding it, or if any other considerations 
of propriety or conveniency render the appointment of a 
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receiver improper or inexpedient, none will be ap- 
pointed.’” Vose v. Reed, 1 Woods (C. C.), 657. 

We have heretofore in Ponca Mill Co. v. Mikesell, 55 
Neb. 98, and in Vila v. Grand Island Electric Light, Ice & 
Cold Storage Co., 68 Neb. 222, and Smiley v. Sioux Beet 
Syrup Co., 71 Neb. 586, considered generally the duties of 
a court with reference to the appointment of receivers for 
corporate property, and have clearly indicated the pro- 
priety of noninterference with the management of cor- 
porate affairs unless absolutely necessary for the protec- 
tion of the property interests of the stockholders. In the 
instant case, we are of the opinion that whatever wrongs 
have been suffered by the plaintiff and the other stock- 
holders of the hotel company in the past by reason of 
the wrongful acts of the defendant Kitchen may be as 
fully remedied without the appointment of a receiver as 
they can be if one were appointed; that on the other 
hand, to take the management and control of the hotel 
property out of the hands of the persons who have ap- 
parently managed it successfully for many years, and to 
try the experiment of placing it in the hands of an offi- 
cer of the court, would in all probability be highly detri- 
mental to the business. This is the more probable, since 
it is a matter of common knowledge that the success or 
failure of a hotel often depends largely upon the personal 
qualities and characteristics of the person or persons who 
may be in the control and management of the business. 
The personal equation often cuts a large and important 
figure in a business of such character. 

If a receiver were appointed as the plaintiff prays, for 
how long should his appointment continue? The peti- 
tion does not ask for a dissolution of the corporation 
or the winding up of its affairs, and the only purpose for 
which the appointment seems to be prayed is that the con- 
duct of the business may be taken out of the hands of 
the officers of the corporation who may be elected by a 
majority of the stockholders and kept indefinitely in the 
hands of the court. Since the defendant holds a majority 
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of the stock he has the power to elect such officers as 
he may desire to conduct the corporate affairs. This is a 
right and privilege given him by law, and so long as 
these officers honestly and faithfully carry out their trust, 
neither the plaintiff nor any other stockholder has a right 
to complain. If a receiver is appointed there must be an 
end to the receivership sometime, and whenever that time 
should come the property would inevitably go into the 
hands of officers selected by the majority stockholders, and 
the plaintiff would be in no better condition then than 
now so far as control of the management is concerned. 
The case is not one where the corporate assets or property 
is being lost or destroyed. If the officers of the corpora- 
tion are at this time conducting the business properly and 
keeping proper books of account so that the plaintiff and 
other stockholders may be apprised of the condition of the 
business, the plaintiff is in all respects as well off as he 
would be if the receiver were appointed. If necessary, 
the court may restrain the making of any deeds or convey- 
ances affecting the property while the action is pending. 
If the court should find upon the trial of the main case 
that the defendant is indebted to the corporation and re- 
quire him to pay to the corporation any aniount of money, 
it may by proper orders compel the distribution of the 
same or any part of it among the stockholders by way of 
dividend, as justice might require, and may by proper 
orders control the action of the corporate officers with 
reference thereto. As has been said, there is no general 
rule applying to all cases wherein the appointment of a 
receiver is prayed for. Such relief is only ancillary to 
the purposes of the main suit, and unless it is necessary 
to the attainment of the principal object of the controversy 
it will not be granted. In the instant case, the plaintiff, 
so far as now appears, can be granted all the relief for 
which he prays without taking the property into the hands 
of the court by the appointment of a receiver, and it is 
not clear but that the interest of the plaintiff, as well as of 
all the other stockholders in the corporation, would be in- 
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jured by the court wresting from the legally elected officers 
of the corporation the power of control of the corporate 
affairs granted them by law. The power to appoint a re- 
ceiver may be exercised as the occasion for that relief 
arises in the progress of a suit, and if that drastic remedy 
is needed in the future conduct of the corporate affairs of 
the defendant corporation, it is within the power of the 
court to apply it. 

We are of the opinion that the facts shown did not re- 
quire the appointment of a receiver, and that the judg- 
ment of the district court in that regard should be re- 
versed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


CONSERVATIVE SAVINGS & LOAN ASSOCIATION OF OMAHA, 
NEPRASKA, V. CITY OF OMAHA ET AL. 


Fitep Arriz 19, 1905. No. 13,725. 


1. Equity: Parties. When two or more parties claim the ownership 
of a fund in the hands of a third, an action in equity may be 
maintained to recover the fund and to litigate and determine 
the ownership of it, and all persons claiming the fund are 
necessary and proper parties to the action. 


2. Pleading: Drwurrer. A minor recovered a judgment against the 
city of Omaha, which was afterwards assigned by her guardian 
to the plaintiff. The guardian was removed by the county court 
and one Crawford appointed in his place. Crawford claimed 
that the assignment of the judgment to the plaintiff was void 
and that it still belonged to the ward. Plaintiff brought an 
action against the city, the first guardian and his surety, and 
Crawford as guardian, to quiet the title to the judgment in 
the plaintiff. Demurrers were filed to the petition by the surety 
of the first guardian and by Crawford, both of which were 
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sustained. Held, That the demurrer was rightfully sustained 
as to the surety, but that Crawford was a necessary party to the 
determination of the ownership of the fund and his demurrer 
should ave been overruled. 


Error to the district court for Douglas county: IRVING 
F. Baxter, Jupgn. lecversced with directions. 


Wharton & Baird & Sons, for plaintiff in error. 


Crawford & Clarke, George EH. Pritchett and Hall & 
McCulloch, contre. 


LETTON, C. 


Naomi A. Ferguson, a minor, on April 14, 1900, re- 
covered a judgment against the city of Omaha for $1,250 
and costs, in an action for personal injuries received by 
her on the sivects of said city. On April 18, 1960, her 
father, Charles T. Ferguson, filed a petition praying for 
his appointment as her guardian in the county court of 
Douglas county, and on the same day an order was en- 
tered by the county court appointing him guardian, upon 
his taking the oath and filing bond with security to be 
approved by the court. On the same day the oath of 
Charles T. Ferguson and a bond signed by Ferguson, as 
principal, and the American Bonding & Trust Company, 
as surety, were executed and filed, and on the 25th day 
of April the bond was approved and letters of guardian- 
ship issued. After the order appointing Ferguson guard- 
ian, and the execution of and filing the bond, but before 
its approval, Ferguson as guardian sold and assigned the 
judgment at its face value to the Conservative Savings & 
Loan Association of Omaha, plaintiff in error. On No- 
vember 12, 1900, on the application of the surety on Fer- 
guson’s bond, the county court found that Ferguson held 
as guardian $833.35, for which, with interest, he and his 
bondsmen were liable, and entered an order removing Ier- 
guson a appointing Frank Crawford as guardian. 
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After his appointment Crawford, as guardian, served a no- 
tice on the city of Omaha claiming to be the owner of 
the judgment, and in consequence the city has refused to 
pay the judgment to the plaintiff in error. After the re 
fusal of the city of Omaha to pay the judgment, the plain- 
tiff in error filed its petition in the district court for Doug- 
las county making the city of Omaha, Ferguson and his 
surety, the American Bonding & Trust Company, and 
Crawford, as guardian, parties defendant, and alleging, in 
substance, the facts hereinbefore recited: That Ferguson 
has failed and neglected to pay over to Crawford, as 
euardian, the sum of $833.35 as required by the order of 
the county court; that Ferguson and his surety, the Ameri- 
can Bonding & Trust Company, were liable to Crawford 
for said amount, and praying that it may be adjudged en- 
titled to the full amount of the judgment against the city; 
that Ferguson and his sureties be declared legally liable 
to Crawford, as guardian, for the money of the ward in 
his hands; that the sale and assigninent of the judgment 
from Ferguson to it be ratified and confirmed, and that the 
city of Omaha be ordered and directed to pay to the plain- 
tiff the amount due on the judgment. A supplemental 
petition was also filed alleging an application upon its 
part to the county court of Douglas county for an order 
ratifying and confirming the sale by Ferguson to it of the 
judgement in controversy; the refusal of such order by the 
county court and the taking of an appeal therefrom, and 
praying for the ratification of said sale by this court. To 
these petitions Frank Crawford and the American Bond- 
ing & Trust Company filed general demurrers, which de- 
murrers were: sustained by the court and judgment of dis- 
missal rendered. The city of Omaha and Ferguson made 
no appearance; their default was not taken, and no order 
was made relating to them in the case. [rom this judg- 
ment of dismissal the Conservative Savings & Loan Asso- 
ciation prosecutes error. 

The primary object of the suit was to declare the plain- 
tiff entitled to recover the amount of the judgment from 
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the city of Omaha. The other relief prayed for, which 
was that Ferguson or his surety, the American Bonding 
& Trust Company, be compelled to pay Crawford, as 
guardian, the money remaining in his hands, was some- 
thing with which the plaintiff had no concern. If it is 
the owner of the judgment, it has nothing to do with the 
relations between Ferguson and his successor, Crawford. 
In order to determine the question of the ownership of the 
fund to which the plaintiff lays claim, the only necessary 
parties are Crawford and the city of Omaha. The issue 
to determine is whether Crawford or the plaintiff is the 
owner of the fund which the city holds. The demurrer 
therefore was rightfully sustained as to the American 
Bonding & Trust Company. Crawford, however, is a nec- 
essary party to the determination of the ownership of the 
fund, and the demurrer as to him should have been over- 
ruled. : 

As the record stands there is no controversy between 
the city and the plaintiff. The city has made default in 
the action, and plaintiff seems to be entitied to a decree 
against it. If the city desires to avoid the contingency 
of being compelled to pay the amount of the judgment 
twice, it should appear and defend in the action by asking 
that the court determine the respective rights of the plain- 
tiff and Crawford to the fund in its hands. There being 
no final judgment against the city, however, the judgment 
of the district court dismissing the case should be reversed 
and the cause remanded, with directions to dismiss the 
case as to the American Bonding & Trust Company, and 
for further proceedings as to Crawford and the city of 
Omaha in acordance with this opinion. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court dismissing the 
case is reversed and the cause remanded, with directions 
to dismiss the case as to the American Bonding & Trust 
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Company, and for further proceedings as to Crawford and 
the city of Omaha in accordance with this opinion. 


REVERSED. 


AMANDA JOHNSON V. DENNIS SONGSTER. 
Fitep Aprit 19, 1905. No. 13.768. 


Review: Motion FoR NEw TrIAL. When it is sought lo review on error 
in this court the judgment of a district court, no motion for 
a new trial having been filed, this court will look into the record 
to ascertain if the pleadings state a cause of action or defense 
and support the judgment or decree accordingly, but it will not 
go back of the verdict rendered by the jury or findings of fact 
made by the trial court to review anything done or any proceed- 
ing had. 


Error to the district court for Fillmore county: LESLIE 
G. Hurp, Jupen. Affirmed. 


F. B. Donisthorpe and Curtiss & Waring, for plaintiff 
in error. 


Robert J. Sloan, contra. 


LETron, C. 


This was a mandamus proceeding brought by Amanda 
Johnson against Dennis Songster, as justice of the peace 
in and for Fillmore county, to compel him to correct the 
entries upon his docket so as to show that in an action 
pending on the 11th day of September, 1903, before him 
as such justice, wherein one Robert J. Sloan was plaintiff 
and Amanda Johnson was defendant, the plaintiff therein 
did not appear within one hour after the time set for trial; 
that the defendant therein moved to dismiss the case for 
that reason, which motion was overruled; and further to 
require said justice to show by said docket that, though 
the verdict was rendered by the jury upon the 11th day of 


oe 
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September, yet that no judgment was entered upon said 
verdict until the next day. The petition for the writ of 
mandamus alleges the existence of these facts, application 
to the justice to correct his docket and his refusal so to do. 
An answer was filed by the justice, amounting, in sub- 
stance, to a general denial. The cause was tried to the 
court, and a writ of mandamus refused, from which judg- 
ment error is :ssigned. No motion for a new trial was 
filed in the district court, and the only error assigned in 
the petition in error is that the court erred in refusing to 
grant the writ as prayed. _ 

Since no motion for a new trial was filed, we cannot look 
into the bill of exceptions for the purpose of ascertaining 
whether the findings and judgment of the district court are 
supported by sufficient evidence, nor review the action of 
the court in admitting or excluding evidence. It is said in 
Hansen v. Kinney, 46 Neb. 207: 

“When it is sought to review on error in this court the 
judgment of a district court, no motion for a new trial 
having been filed, this court will look into the record to 
ascertain if the pleadings state a cause of action or de- 
fense and support the judgment or decree rendered; but it 
will not go back of the verdict rendered by the jury or the 
findings of fact made by the trial court to review anything 
done or any proceeding had.” Storey v. Burns, 53 Neb. 
535; Holmes v. Lincoln Salt Lake Co., 58 Neb. 74. 

This being the case, the only question before us is 
whether or not the answer sets up a defense to the peti- 
tion. The answer alleges that the plaintiff in the case be- 
fore the justice appeared before the hour set for trial, and 
denies that a motion was made to dismiss the case for want 
of the appearance of the plaintiff until the next day and 
after the judgment had been rendered. He further denies 
that a motion was filed before him as justice, or any ap- 
plication made to him to show the actual facts in the case, 
and denies that he has overruled the motion and refused to 
show the facts. He further denies generally all facts not 
‘admitted. These denials constitute a sufficient defense to 
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the allegations of the petition, and fully support the judg- 
ment of the district court refusing to issue the writ. 

We recommend that the judgment of the district court 
be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JAMES E. DavEY v. NANNIE DAVEY. 
Frmep Aprit 19, 1905. No, 13,770. 


1. Review: Evipence. Where the testimony is conflicting and is fairly 
submitted to the jury, a new trial will not be granted if there 
is evidence sufficient to sustain the verdict. 


2. Verdict, Setting Aside. To justify the court in setting aside the 
verdict of a jury because it is not sustained by the evidence, it 
is not sufficient that the court might have reached a different 
conclusion from the evidence than that reached by the jury. 


Error to the district court for Lancaster county: 
Epwarp P. HouMEs, JuDGE. Affirmed. 


A. W. Field, George EH. Hibner and Ricketts & Ricketts, 
for plaintiff in error. 


Charles O. Whedon and J. A. Brown, contra. 


LETTON, C. 


James E. Davey, the plaintiff in error, who was defend- 
ant in the lower court, is the brother-in-law of Nannie 
Davey, plaintiff below. Mrs. Davey was the guardian of 
her children and wished to loan certain funds belonging 
to their estate. The defendant, desiring to assist her in 
this, procured notes payable to her from different parties - 
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desiring loans, and exchanged the notes for her checks, 
the first check being given December 14, 1894, and other 
checks for various amounts being given until February 
23, 1895. No written memorandum was made by either 
party at the time as to the parties whose notes had been 
taken, the dates or the amounts thereof. The plaintiff 
complained that among the notes thus given to her were 
two notes signed by E. J. Otto of $90 each; that sometime 
in 1896 she detivered these two notes to the defendant for 
collection, and that he never accounted for the proceeds 
or returned the notes. The action was brought to compel 
him to pay her the amount of these two Otto notes. The 
defendant admits that he received checks from the 
plaintiff ‘and delivered notes to her to the amount 
evidenced by the checks, but affirms that he never 
gave her any notes signed by E. J. Otto, and that 
he never received from-her for collection any such notes. 
In the district court the verdict and judgment were for 
the plaintiff, from which defendant prosecutes error. 

It is seldom that the testimony in a case is so irreconcil- 
able and contradictory as in this case. The plaintiff 
testifies that she received from the defendant two notes 
of $90 each signed by E. J. Otto, dated November 1, 
1894, and November 15, 1894; that she took the notes and 
kept them with her papers in a tin box; that sometime 
afterwards she was notified by the county judge that she 
must make a report of her proceedings as guardian; that 
at that time she procured a small blank book, which is in 
evidence, and with the help of a neighbor, one Mrs. Ida 
Bennett, she made a list of the notes in her possession; 
that she read the dates, amounts and names of the makers 
of the notes to Mrs. Bennett who wrote them in the book, 
and that after the writing was done they went over it again 
to see that the list had been made correctly. In this list 
appears one note of E. J. Otto for $180, dated November 
1,1895. This testimony is corroborated by Mrs. Bennett, 
except that Mrs. Bennett says that she did not examine 
the notes or papers to see whether they corresponded in 
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fact with the information given her by Mrs. Davey. Mrs. 
Davey further testifies that she took a memorandum made 
at the same time as the book to the county judge as a re- 
port, but was told by him that this was not a proper 
report, and that she had better consult a lawyer; that she 
then procured Judge Roscoe Pound to make a report for 
her; that in 1896, at the time that a reception was given 
the Honorable W. J. Bryan at Lincoln, Nebraska, the 
defendant came to her house with one Horning and 
stayed all night; that the next morning before leaving he 
told her that Otto wanted to pay the notes and asked her 
for them; that she then gave them to him to collect; that 
he kept them, and that he has failed and refused to ac- 
count for them since that time. Judge Pound testifies 
that he drew up the guardian’s report at Mrs. Davey’s 
request. In this report the following appears: “I also 
hold one note to E. J. Otto, dated November 1, 1895, due 
in one year, with 10 per cent. interest, $180. All interest 
‘is paid on this note to November 1, 1896, and it has been 
extended one year.” He further testifies that, while he 
cannot remember specially the Otto note, he drew the re- 
port from papers that were actually produced to him; 
that he took the notes, sorted them out in order and drew 
the reports from the notes themselves; that he insisted on 
her bringing the papers themselves, and is positive that he 
did not rely upon anything but the papers and notes that 
he had before him. This report was signed and sworn to 
by Mrs. Davey on the 23d day of March, 1897. Mrs. 
Davey’s father testifies that he heard defendant ask Mrs. 
Davey for the notes, and that she got the notes and gave 
them to Mr. Davey, at the time she fixes. For the defense, 
Mr. E. J. Otto testifies he never borrowel any money of 
the plaintiff, and never gave or executed any such notes 
as she describes. Defendant himself positively denies ever 
having given Davey any note signed by E. J. Otto, or 
having received any such notes from her for collection. 
It will be observed that Mrs. Davey’s testimony that she 
gave the notes to defendant for collection in the summer 


VOL. 73] JANUARY TERM, 1905. 729 


Davey y. Davey. 


of 1896, and that he never returned the same to her, is 
contradicted by herself and Judge Pound. She testifies 
she gave the two notes to defendant at the time of the 
Bryan reception in the summer of 1896, while the list 
made by Mrs. Bennett and the report by Judge Pound 
both show that she apparently was in possession of one 
note of Otto for $180 in 1897. The facts are clear that 
the plaintiff paid defendant $1,062. She testifies she re- 
ceived the Otto notes from the defendant, and she is cor- 
roborated more or less as to the existence of such notes or 
note by Mrs. Bennett, Judge Pound, Mr. Betz, her father, 
and Mr. Hudson. The defendant has not accounted for 
notes which correspond with that sum. There is a dis- 
crepancy in the accounts of the parties, not in the exact 
amount of the alleged notes, but yet sufficient to cast a 
doubt upon the defendant’s account. 

The’ evidence is not at all convincing to our minds, but 
the case was subinitted under appropriate instructions to 
twelve men who are made by law the triers of fact. They 
saw and heard the witnesses, and were much better able 
to judge as to which were telling the truth in this matter 
than we are. The plaintiff is a woman apparently of but 
little, if any, business experience or ability. The defend- 
ant has been the vice president of a bank, and was ap- 
parently accustomed to business methods. Both parties 
trusted to memory in these transactions, and the usual 
result has followed. Upon this positive conflict in the evi- 
dence the jury passed, and we are unable to say that the 
verdict is unsupported by the evidence. 

As to the assignment that the court erred in giving in- 
struction No. 5, it is sufficient to say that no exception 
was taken in the district court to the giving of this in- 
struction. 

The judgment of the district court should therefore be 
affirmed. 


AMES and OLDHAM, CC., concur, 
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By tke Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Swirt & Company v. FRANK KOoUTSKY, MAYOR, ET AL. 
Fitep May 3, 1905. No. 13,863. 


Appealable Order. A ruling upon an interlocutory matter igs not 
appealable until the action itself is finally disposed of. 


Error to the district court for Douglas county: Ep- 
MUND M. BaRTLETT, JUDGE. Motion to dismiss sustained. 


McGilton, Gaines & Storey, for plaintiff in error. 


A. H. Murdock, W. C. Lambert and Frank T. Ransom, 
contra. 


SEDGWICK, J. 


This plaintiff began an action in the district court for 
Douglas county against the defendant Frank Koutsky, as 
mayor, and other defendants, as councilmen, of the city of 
South Omaha to restrain the passage of certain ordinances 
providing for the vacating of certain highways in said city, 
and entering into contract with the Union Pacific Railroad 
Company for the construction of viaducts and other pur. — 
poses. No restraining order or temporary injunction hav- 
ing been allowed, it appears that while the action was 
pending the council proceeded to pass the ordinances 
which it was sought to enjoin, and the plaintiff thereupon 
moved the court for leave to file a supplemental petition 
making new parties and alleging the passage of the ordi- 
nances. Objections were filed by the defendants upon vari- 
ous grounds, and upon consideration the court sustained 
the objections and overruled the motion for leave to file 
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the supplemental petition. The plaintiff thereupon ap- 
pealed to this court, and the defendants filed this motion 
to dismiss the appeal on the ground that there was no final 
judgment to appeal from. In State v. Higby, 60 Neb. 765, 
the court said: 

“The proceeding in error must be dismissed, because no 
final order or judgment has been rendered in the cause in 
the lower court. The court refused to grant the writ, but 
the proceeding has not been dismissed out of the district 
court. So far as this record discloses, this cause is still 
pending in the district court, and the peremptory writ 
prayed for may yet be granted or allowed. Error proceed- 
ing cannot be prosecuted before a final order or judgment 
has been entered in a cause. Strawn, Supreme Court 
Practice, 86-91, and cases there cited.” 

Whatever appears to be the rule in other jurisdictions, 
this court is committed to the rule above announced in 
various cases referred to in the authority cited. It is 
urged by the appellant that the overruling of this motion 
to file the supplemental petition prevented the plaintiff 
below from obtaining any relief in the case and so virtually 
disposed of the action, but this is not the test stated in the 
foregoing quotation. Since the action is still pending in 
the district court, that court might become convinced of its 
error, if any, in overruling the motion, and might still 
allow a supplemental petition to be filed; so that the rule 
obtains in this state that, unless the main action is finally 
disposed of, a ruling upon an interlocutory matter is not 
appealable. 

The motion is therefore 

SUSTAINED. 
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SANFORD R. RAZEE Vv. STATE OF NEBRASKA, 
Fitrep May 3, 1905. No. 13,934. 


1. Newspaper of General Circulation. A newspaper to be of general 
circulation, within the meaning of section 47 of the criminal 
code, must circulate generally beyond the county where it is 
published. It is not necessary that it circulate in every county 
of the state, but its circulation must extend and be general 
beyond the county where it is published. 


2. Libel: Derense. In a criminal prosecution under the provisions 
of section 47 of the criminal code, for publishing an alleged 
libelous article, the truth of the article, when established, is a 
perfect defense. 


3. Information: AMENDMENT. The court may, in its discretion, before 
trial, permit the county attorney to amend a criminal informa- 
tion, provided the amendment does not change the nature or 
identity of the offense charged, and the information as amended 
charges no other crime than the one on which the accused has 
had a preliminary examination. 


4. Witness: Cross-ExXAMINATION. By statute the accused is made a 
competent witness in his own defense; and when he avails him- 
self of that privilege he may be cross-examined the same as an 
ordinary witness as to matters brought out on his direct exam- 
ination. But neither the prosecuting attorney, nor private coun- 
sel assisting him, should be permitted to cross-examine the 
accused as to matters not brought out or provoked by his direct 
examination, which are wholly incompetent and immaterial, and 
which plainly tend to disgrace him before the jury. 


Error to the district court for Frontier county: Roper 
©. Orr, JuDGE. Reversed. 


J. L. McPheely and Starr & Reeder, for plaintiff in 
error. 
_ Norris Brown, Attorney General, William T. Thompson 


and J. L. White, contra. 


BARNES, J. 


The plaintiff in error was convicted of criminal libel 
at the September, 1903, term of the district court for Fron- 
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tier county, and sentenced to a term of one year in the 
state penitentiary. From that judgment he prosecutes 
error. 

It appears that he was the proprietor and publisher of 
a newspaper published at the village of Curtis in said 
county, called “The Curtis Courier,” and on the 26th day 
of June, 1903, published in his said paper the article 
which was the basis of the prosecution. It contained an 
affidavit made by one Philip C. Geines, in which he stated, 
in substance, that he never signed the petition of the prose- 
cuting witness to obtain a druggists’ permit from the 
board of the village of Curtis to sell malt, spirituous and 
vinous liquors, and never authorized any one to sign it 
for him; together with the comments of the accused 
thereon. The information set forth the publication in full, 
and alleged that the newspaper in question was one of 
general circulation. The accused entered a plea of not 
guilty, and on the trial introduced evidence tending to 
show the truth of the affidavit, and all of the matters con- 
tained in the article complained of. He also testified in 
his own behalf that the article was published without 
malice, with a good motive and for justifiable ends, to wit, 
the suppression of the unlawful sale of intoxicating 
liquors; and this was one of his defenses. 

As above stated, it was charged in the information that 
the newspaper in question was one of general circulation. 
The state attempted to prove, and the jury affirmatively 
found, such to be the fact. The evidence to support such 
finding is found in the testimony of the witness Herbert S. 
Moorer, who, it appears, was the foreman of the “Courier” 
at the time the article was published, and who testified, 
in substance, as follows: That approximately the circula- 
tion of the paper was between two hundred and ninety and 
three hundred; that as near as he could remember the 
entire issue, which contained the article in question, was 
mailed to Stockville, Maywood, Moorefield and Eustis, per- 
haps some to Elwood, and one or two of the smaller post 
offices in the county, to which they were carried by star 
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route. When asked, “What, if any, circulation did it have 
outside of Frontier county?” he answered, “Perhaps a 
third of the entire circulation. I would not be positive as 
to that.” The witness further stated that the papers mailed 
to points outside of the state were merely exchanges. 
The only place designated by the witness to which papers 
were sent outside of Frontier county was the village of 
Elwood, a station on the Burlington railroad in Gosper 
county, to which place it was stated that “perhaps a few 
copies were sent.” With the evidence in this condition the 
court charged the jury as follows: “You are instructed 
that to be a newspaper of general circulation, such news- 
paper must circulate beyond the county where it is pub- 
lished. To have a general circulation it is not necessary 
that it circulate in every county of the state, but it must 
extend beyond the county in which it is published to have 
a general circulation.” The giving of this instruction is 
assigned as error. By section 47 of the criminal code, it 
is provided: “If any person shall write, print, or publish 
any false and malicious libel of, or concerning another, or 
shall cause or procure any such libel to be written or pub- 
lished, every person so offending shall, upon conviction 
thereof, be fined in any sum not exceeding five hundred 
($500) dollars, or be imprisoned in the county jail not 
exceeding six (6) months, or both, at the discretion of the 
court. * * * Provided, That if said libel is published 
in a newspaper having a general circulation, the person so 
offending shall be punished by imprisonment in the peni- 
tentiary not less than one (1) nor more than three (3) 
years.” So one of the most vital questions in the whole 
case was whether the “Courier” was a newspaper having 
a general circulation. The provision above quoted was 
construed in Koen v. State, 35 Neb. 676, 17 L. R. A. 821, 
where, after much discussion of the meaning of the word 
“general” and the expression “general circulation,” it 
was held that to charge a felony the paper must be of gen- 
eral circulation, and that the limitation to one county 
merely charged a misdemeanor. It was further said: 
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“It is not necessary that the newspaper circulate to any 
considerable extent, if at all, out of the state, nor that it 
circulate in every county in the state, but it must extend 
beyond the county in which it is published and have a 
general circulation.” 

We find no other case in which the statute in question 
has been construed or its meaning defined, and we are 
constrained to follow the rule above quoted. If the cir- 
culation of a newspaper, when confined to the county in 
which it is published, is limited special or local only, in 
order to make the paper one of general circulation it must 
circulate generally outside of and beyond such county. 
It would not sec to be sufficient to prove that some copies 
of the paper weve sent to a single town or post office out- 
side of the county where it is published, as was attempted 
to-be shown by the evidence in the case at bar. By the 
instruction complained of the jury were told that it was 
not necessary for a newspaper to circulate in every county 
in the state, but it must extend beyond the county in which 
it is published to have a general circulation. With this 
instruction applied to the evidence on that question it is 
quite apparent that the jury might readily find that the 
newspaper in question was one of general circulation; 
when, if the instruction had followed the rule announced 
in Koen v. State, supra, and the jury had been plainly told 
that the circulation of the paper must extend and be gen- 
eral beyond the county where it is published, an entirely 
different finding on that question might have resulted. 
Whether the “Courier” was a newspaper of general cir- 
culation was one of fact for the determination of the jury 
under proper instructions. And it was the duty of the 
court to clearly define the meaning of the words “general 
circulation” so that by a consideration of the evidence the 
jury could correctly determine that issue. So we con- 
clude that the instruction complained of was prejudicial 
to the rights of the accused. 

The accused having introduced evidence tending to 
show the truth of the article complained of, and that it was 


736 NEBRASKA REPORTS. [Vou. 73 


Razee v. State. 


published with good motives and for justifiable ends, re- 
quested the court to instruct the jury, in substance, that 
the truth of the statements contained in the article would 
be a good defense. This instruction was refused, and the 
court instructed the jury, at the request of the prosecu- 
tion, as follows: “If you find that the defendant wrote, 
printed and published in the Curtis Courier the article al- 
leged to be a libel, and he has shown such article to be 
true, this will not exempt him from liability, if you find 
from the evidence beyond a reasonable doubt that he acted 
without good motives and without justifiable ends.” This 
instruction was excepted to, and the refusal to charge as 
requested, and the giving of the instruction quoted, is as- 
signed as error. The question thus presented was con- 
sidered by this court in Larsen v. Cor, 68 Neb. 44, which, 
however, was a civil action for damages instead of a crim- 
inal prosecution. Judge SULLIVAN, who wrote the opin- 
ion, said: , 

“The contention of counsel for plaintiff is that the truth 
is unavailing unless it was uttered with a good motive and 
for a proper purpose. His argument is grounded alto- 
gether upon the provision of the constitution which de- 
clares that ‘in all trials for libel, both civil and criminal, 
the truth when published with good motives, and for jus- 
tifiable ends, shall be a sufficient defense.’ Constitution, 
art. I, sec. 5. The provision here quoted is a substitute for 
section 3, article I of the constitution of 1866, which was 
an almost literal copy of a New York statute adopted soon 
after the trial of the celebrated case in which Croswell 
was convicted of publishing. a libel on Thomas Jefferson. 
People v. Croswell, 3 Johns. Cas. (N. Y.) 336. This stat- 
ute was intended to secure and safeguard the freedom of 
the press, and is now fundamental law in many of the 
states. It was a modification of the doctrine of the com- 
mon law that, in public prosecution for libel, the truth of 
the libel is no excuse for its publication. When considered 
in the light of history, there is much reason to suppose that 
the constitutional provision upon which plaintiff relies wax 


VOL. 73] JANUARY TERM, 1905. 137 


Razee v. State. 


designed as a sure and permanent protection, both in civil 
and criminal actions, to persons who have occasion, in the 
discharge of some legal, social or moral duty, to write and 
publish criticisms on the character and conduct of others, 
and that it was not any part of its purpose to take away 
from the defendant in a libel case any right given him 
either by the statutory law or the common law. The truth 
of a defamatory publication is still a complete and per- 
fect defense in a criminal case, irrespective of the motive or 
object of the publisher.” 

Indeed, the legislature in defining the crime has made it 
so. It is difficult to see how any other construction can 
be given to section 47 of the criminal code. The language 
of that section defining the crime of libel and providing a 
punishment therefor plainly requires that the libelous ar- 
ticle must be both false and malicious. It follows that 
when it is shown that the alleged libelous publication is, 
in fact, true, the principal element of the crime has no 
existence; hence, the truth of the publication must be a 
perfect defense to a criminal prosecution. For these rea- 
sons, we are of opinion that the court erred in refusing to 
charge as requested by the accused, and in giving the in- 
struction complained of. 

It is also contended that the court erred in allowing the 
county attorney to amend the information. It is true that 
the state will not be permitted to amend an indictment, and 
the reason for that rule is that, the grand jury having been 
discharged, the body that found the indictment no longer 
exists; that no other entity can act for such grand jury, 
and, of course, no amendment to the indictment can be 
lawfully made. This reason does not apply to an informa- 
tion. The county attorney who made it, being still the 
prosecuting officer with power to make a new information 
against the accused, if necessary, can amend the original, 
provided the amendment does not change the offense 
charged, and its identity is not destroyed. There can be 
no substantial objection urged to an amended information 
which charges the same offense on which the accused has 
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had his preliminary examination. The amendment al- 
lowed in this case embraced matters of clerical errors and 
punctuation only, so we conclude that the ruling of the 
court on that question was correct. 

Lastly, it is contended that the court erred in permitting 
the prosecution to cross-examine the accused as to matters 
not testified to by him on his direct examination, and that 
such cross-examination was prejudicial to his rights, be- 
cause it tended to discredit him before the jury. It ap- 
pears that the accused, who was a man sixty years of age, 
was a witness in his own behalf, and after stating his age, 
occupation and place of residence, testified, in substance, 
that the affidavit which was the basis of the alleged libel- 
ous article was furnished him without solicitation by the 
person who made it; and that he published the article in 
question without malice, with good motives and for justi- 
fiable ends, to wit, for the purpose of aiding in the sup- 
pression of the liquor traffic in the village of Curtis. 
Thereupon, he was cross-examined by private counsel em- 
ployed to assist the public prosecutor, and was asked a 
great many questions touching his domestic relations; the 
number of times he had been married; whether his first wife 
was living; and many other questions tending to disgrace 
him in the eyes of the jury. Objections to some of these 
questions were sustained, but many of them he was re- 
quired to answer. Among other things the court per- 
mitted counsel to ask, and compelled him to answer the 
question: “Is it not a fact that some three years previous, 
when you procured your license to marry your present or 
last wife, you stated that you were only forty-eight years 
old?” None of these questions were provoked by anything 
that the accused testified to on his direct examination. 
None of them had any relation whatever to the crime with 
which he was charged. He had not put either his char- 
acter as a law-abiding citizen or his reputation for truth 
and veracity in issue; he had introduced no evidence what- 
ever as to his character, and it is apparent that the pur- 
pose of the cross-examination was to disgrace him before 
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the jury. This the court should not have permitted. It 
is provided by statute that a defendant in a criminal prose- 
cution may testify in his own behalf. If he avails himself 
of that privilege, it is the duty of the court to protect him 
against a cross-examination which is wholly irrelevant and 
immaterial, and clearly tends to prejudice him before the 
jury. It is true that when one offers himself as a witness 
in his own defense, he may be cross-examined as to any 
mati.r brought out in his direct evidence. As to such mat- 
ters he is on the same footing with an ordinary witness, 
but as to matters outside of such examination, and which 
would tend to show that he might have been guilty of some 
offense other than the one for which he is being tried, or as 
to any matter which would bring him into disgrace before 
the jury, he is certainly entitled to the protection of the 
court. We think the contention of the accused on this 
point should be sustained, and this, when considered with 
the other matters complained of, requires us to grant him 
a new trial. 

For the foregoing reasons, the judgment of the district 
court is reversed and the cause remanded for a new trial. 


REVERSED. 


FRED GODDARD Y. STATE OF NEBRASKA. 
Firzp May 38, 1905. No. 13,967. 


1. Criminal Prosecution: INroRMATION: Waiver. In a criminal prose- 
cution, the accused, by demurring or pleading not guilty to the 
information, waives all defects or irregularities therein which 
may be excepted or objected to only by a motion to quash or a 
plea in abatement. 


2. Desertion: INFoRMATION: Surricrency. An information charging de- 
sertion of wife and child, based on the provisions of section 
212a@ of the criminal code, is not bad for duplicity, and a motion 
to require the state to elect on which charge it will prosecute 
will not lie. 
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3. 


An information which fails to state that 
the accused has wilfully and without good cause neglected and 
refused to maintain or provide for his wife is not sufficient to 
charge the crime of wife desertion. Cuthbertson v. State, 72 Neb. 
727, followed. 


4, Evidence. On the trial of a charge of wife desertion the state, as 
in all other criminal cases, is required to prove every element 
of the crime beyond a reasonable doubt. 


In such a case, in order to sustain a conviction, the state 
must prove that the accused is possessed of money, property 
or other means available for the support of his wife, or, if he 
is without such means, that he has at least some earning 
capacity, and his refusal, without good cause, to maintain or 
provide for her. 


Error to the district court for Chase county. Robert 
C. Orr, JupeE. Reversed. 


W. S. Morlan and C. W. Meeker, for plaintiff in error. 


Norris Brown, Attorney General and William T. Thomp- 
son, contra. 


BARNES, J. 


At the September, 1904, term of the district court for 
Chase county, an information was filed against the plain- 
tiff in error, by which it was attempted to charge him with 
the crime of wife desertion. After pleading not guilty, his 
counsel filed a motion to quash the information, a plea in 
abatement, and a motion to require the state to separately 
state and number the two offenses, which he claimed were 
set forth in the information. All of these motions and 
objections were overruled. A trial was had, which re 
sulted in a conviction. The accused was thereupon sen- 
tenced to the penitentiary for a period of nine months, and 
to reverse that judgment he prosecutes error. 

It is contended that the court erred in overruling the 
defendant’s plea in abatement and the motions above men- 
tioned. It appears from the record, as above stated, that 
before filing said plea and motions, the accused had duly 
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entered a plea of not guilty, which had not been with- 
drawn. We have frequently held that, after a plea of not 
guilty, a plea in abatement, and motions and objections 
to the sufficiency and form of an information come too 
late. ‘While the plea of not guilty remains on the record, 
neither a plea in bar, a plea in abatement nor a motion to 
quash can be entertained. At such a time the state is not 
required to answer or demur to a plea in abatement, and 
the court on its own motion may disregard such pleas and 
motions. Davis v. State, 51 Neb. 301; Marshall v. State, 6 
Neb. 120; Korth v. State, 46 Neb. 631. In Reinoehl v. 
State, 62 Neb. 619, it was held: 

“In a criminal prosecution for a felony, the accused will 
be taken and deemed to have waived all defects or irregu- 
larities which may be excepted or objected to by motion to 
quash or plea in abatement, when he demurs to the infor- 
mation or pleads to the general issue.” 

Therefore, the plea and motions were properly over- 
ruled. 

It is further contended that the court erred in permit- 
ting the county attorney, over the objections of the ac- 
cused, to verify the information after the plea of not guilty 
was entered. In Bailey v. State, 36 Neb. 808; Davis v. 
State, 31 Neb. 247; Hodgkins v. State, 36 Neb. 160, and 
Johnson v. State, 538 Neb. 103, it was held: A defect in 
the verification of an information is waived by a plea of 
not guilty. So the objection was properly overruled. 

It is further contended that the court erred in over- 
ruling the motion to require the state to separately state 
and number the offenses charged in the information, and 
in overruling the motion to require the prosecutor to 
elect on which offense he would ask for a conviction. 
From an examination of the information it would seem 
that but one offense was attempted to be charged. The 
statute (sec. 212@ of the criminal code) on which the 
prosecution was based, reads as follows: “Every person 
who shall, without good cause, abandon his wife and wil- 
fully neglect or refuse to maintain or provide for her, or 
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who shall abandon his or her legitimate or illegitimate 
child or children under the age of sixteen years, and wil- 
fully neglect or refuse to provide for such child or children, 
shall, upon conviction, be deemed guilty of a desertion 
and be punished by imprisonment in the penitentiary for 
not more than one year, or by imprisonment in the county 
jail for not more than six (6) months.” In the case of 
State v. Wood, 14 R. I. 151, which was a prosecution 
under a statute similar to the one above quoted, the court 
said: 

“Under a statute which provided, ‘Every person who 
shall abandon his wife or children, leaving them in dan- 
ger of becoming a public charge, or who shall neglect to 
provide according to his means for the support of his wife 
or children * * * shall be imprisoned not less than 
six months nor more than three years,’ a complaint 
charged that the defendant ‘did neglect to provide accord- 
ing to his means for the support of his wife and children.’ 
Held, * * * sufficient and not bad for duplicity. 
Acts forbidden disjunctively by statute may generally be 
charged conjunctively in one count of an indictment or 
complaint.” 

This rule seems to be supported by United States v. 
Hull, 14 Fed. 324; United States v. Fero, 18 Fed. 901; 
State v. Gray, 29 Minn. 142; State v. Curr, 6 Ore. 133; 
State v. House, 55 la. 466; In re Walsh, 37 Neb. 454. So 
it appears from the great weight of authority that the in- 
formation in this case was not bad for duplicity. 

When the state offered its evidence the defendant ob- 
jected to the introduction of any testimony on the part of 
the prosecution, because the information did not state 
facts sufficient to charge him with a crime against the laws 
of this state; and later on, after conviction, he filed a mo- 
tion in arrest of judgment, which again raised the same 
question. He now contends that the court erred in hold- 
ing the information sufficient, and that question is thus 
properly presented for our consideration. In the case of 
Cuthbertson v. State, 72 Neb. 727, we held an information 
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like the one now in question insufficient, in that it failed 
to charge that the defendant had, without good cause, wil- 
fully neglected or refused to maintain or support his wife. 
We are satisfied with our conclusion in that case, and 
without repeating the reasons there given, we may say that 
the words “without good cause” are as essential to the 
charge of neglect to support the wife as they are to the 
question of abandonment. Before the state can ask for a 
conviction under the statute in question, it must prove 
beyond a reasonable doubt that the defendant’s neg- 
lect to provide for or support his wife and child, 
or children, must not only be wilful, but without good 
cause. Unless the state shall make it appear that the 
accused has means or property with which to support 
the wife, or is able-bodied, in good physical health, and 
has ability to earn money with which to contribute to her 
support, no offense is proved. Hence, it is not only neces- 
sary to charge want of good cause in the information, but 
the state must also prove such charge, otherwise a-convic- 
tion cannot be sustained. So we hold that the informa- 
tion in this case is not sufficient in form or substance to 
charge the crime of wife desertion. 

The accused further contends that the judgment must 
be reversed, because the evidence introduced on the part of 
the state is not sufficient to sustain it. It appears from 
the record that no evidence was introduced or offered by 
the prosecution tending to show that the defendant was 
possessed of any means whatever; no attempt was made to 
show that he was an able-bodied man, or capable of earn- 
ing anything with which he could contribute to the sup- 
port of his wife. No. circumstances were shown from 
which the jury could assume that he left his wife without 
a good cause. So far as the record shows he may have had 
the best of cause for his absence from her, and may have 
been unable in any way to contribute to her support. Ina 
prosecution under this statute, as in any other criminal 
prosecution, the burden is on the state to prove every ele- 
ment of the crime charged beyond a reasonable doubt. 
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With the evidence in the condition in which it appears in 
the record, it cannot be said that it is sufficient to sustain 
a conviction. It is possible that on another trial, with a 
new information and the introduction of additional evi- 
dence, the state may be able to make a case against the de- 
fendant, but the record before us does not support the 
judgment, and the defendant is entitled to a new trial. 
For the foregoing reasons, the judgment of the district 
court is reversed and the cause remanded for a new trial. 


REVERSED. 


CEepAR COUNTY Vv. MARY LAMMMERS. 


Fitep May 3, 1905. No. 13,734. 


Eminent Domain: Roaps. County authorities in laying out and estab- 
lishing a public read may proceed against one in possession and 
apparent sole ownership of the land sought to be taken, and will 
be discharged from liability upon making compensation to such 
person in good faith and pursuant to a judgment of the court. 


Error to the district court for Cedar county: Guy T. 
GRAVES, JUDGE. Affirmed. 


Millard & Snyder, for plaintiff in error. 
B. Ready and J. C. Robinson, contra. 


AMES, C, 


Mary Lammers is the widow and executrix of the will 
of John Lammers, deceased, who died in 1897. In 1898 
she purchased with funds belonging to the estate a tract 
of land which was conveyed to her in the usual manner. 
In 1902 the authorities of Cedar county laid out and es- 
tablished a public road across the land, appropriating for 
that use two acres of the tract. Mrs. Lammers filed a 
claim with the county board for damages in the sum of 
$100, upon which she was allowed $40, and from the order 
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of allowance she appealed to the district court. Upon the 
trial of the appeal the evidence was uncontradicted that 
the land taken was worth $40 an acre, and the court di- 
rected a verdict for $80, which was returned, and upon 
which a judgment was entered. The county prosecutes 
error. 

The following statement is copied from the brief of 
counsel for plaintiff in error. ‘The points relied upon 
for a reversal of this cause, as set forth in the motion for 
a new trial and the petition in error, are: First, that the 
court has no jurisdiction of the subject matter; second, 
that there is not sufficient evidence to warrant the court 
in instructing the jury to return a verdict for the plaintiff 
in any sum whatsoever; third, that the action is not prose- 
cuted in the name of the real party in interest; and, fourth, 
that the court had no power, under the prayer of the peti- 
tion, to grant the relief it did.” 

All these objections are grounded upon a single conten- 
tion of counsel for plaintiff in error which, in different 
phraseology, amounts, in substance, to this: That the lands 
having been bought with funds belonging to the estate of 
the testator are distributable to his heirs at law in the 
same manner as they would have descended to the latter 
by inheritance if the testator had died intestate and seized 
of them, and that therefore the heirs and not the executrix 
are alone entitled to prosecute this claim for damages. 
Whether the heirs acquired or will acquire anything by 
inheritance, or whether the whole of the testator’s estate 
was disposed of by his will, could only be ascertained by 
an inspection of that instrument which is not exhibited 
by the record; but, in any event, as it seems to us, the ex- 
ecutrix having acquired title to the land in the manner 
stated is trustee of it either pursuant to the will, or ex 
maleficio, or otherwise, and is entitled to enjoy and pro- 
tect it against the whole world except those, whomsoever 
they may be, who are beneficially entitled. And the county 
board having a necessity to acquire a part of it for a public 
use are entitled to proceed against the party having the 
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possession and record title, without assuming the burden 
of ascertaining the validity and construction of the will, 
and the beneficiaries under it, or of solving the problem of 
equitable conversion. Such a requirement would, perhaps, 
be intolerably expensive, and might interpose an insuper- 
able obstacle to the attainment of an important public end. 

Whether persons supposing theiselves to be beneficially 
interested would have been entitled to intervene it is not 
necessary to decide. None has applied so to do. The 
county cannot acquire the easement without making com- 
pensation to some one, and we think it will discharge its 
obligation by payment to the person in possession and ap- 
parent sole ownership. If she is accountable to third per- 
sons, they, and not the county, are entitled to enforce their 
rights as against her by some appropriate proceeding. 

We therefore recommend that the judgment of the dis- 
trist court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


A. HENRY ET AL., APPELLANTS, V. MARTHA E. HENRY ET AL, 
APPELLEES. * 


Fitep May 3, 1905. No. 13,769. 


1. Administrator: MortcacEe: SuproGaTion. One who has loaned 
money to an administrator upon a void mortgage, a part of 
which was used to pay a previously executed void mortgage, is 
not entitled to subrogation to a lien discharged with the pro- 
ceeds of the latter mentioned mortgage. 


2. Public Officials: Conrracts: Liapinity. Persons contracting with 
public officials, deriving their authority exclusively from a stat- 
ute, are charged with knowledge of the extent and limitations 


* Rehearing allowed. See opinion, p. 752, post. 
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of such authority, and, in the absence of bad faith, contracts 
entered into in the supposed exercise of public powers and func- 
tions so derived will not impose upon the officials executing 
them any personal liability to the party contracted with. 


3. An administrator appointed under the statute is not in any sense 
an agent of his intestate, but is a public trustee, of defined and 
limited powers. 


APPEAL from the district court for Dawson county: 
CHARLES L. GUTTERSON, JUDGE. Reversed with directions. 


HE. C. and H. V. Calkins, for appellant Colton. 


H. M. Sullivan and Warrington & Stewart, for appel- 
lants Henry and Loibl. 


E, A. Cook, George W. Fox and John Linderman, 
contra. 


AMES, C. 


In 1887 Samuel Gayman died intestate in. Dawson 
county, in this state, where he owned two tracts of land, 
which for the sake of brevity will be called section four 
and section twelve, each tract being 160 acres in extent. 
Section four was his homestead, occupied as such by him- 
self and family at the time of his death. At that time 
both tracts were incumbered by separate mortgages, the 
homestead for $230 and section twelve for $600. In 
March, 1887, shortly after her husband’s death, the widow 
was appointed administratrix of his estate, and also as 
guardian of the children of the marriage, all of whom 
were minors. Five years afterwards, in March, 1892, the 
widow, assuming to act as administratrix, executed two 
new mortgages on section twelve in the aggregate for $330, 
and with the proceeds paid off the mortgage on the home- 
stead; but these mortgages were executed without au- 
thority of law, and are admitted by counsel to have been 
void. The $600 mortgage existing on section twelve at 
the time of the death of the husband seems to have been 


748 NEBRASKA REPORTS. [ VoL. 78 


Wienry v. Henry. 


previously discharged in some manner not disclosed by 
the record. In 1896 she executed, as administratrix and 
guardian, two additional mortgages aggregating $1,000 in 
amount and each of them covering both tracts. It is ad- 
mitted by counsel that these instruments were also un- 
authorized and void. With the proceeds she paid off her 
own void mortgage on section twelve, and accumulated 
taxes to the amount of $281.56. The residue of the money 
appears to have been expended in the purchase of farm 
machinery and in carrying on the business of agriculture. 
In 1902 the children, having attained their majority, ex- 
ecuted jointly to the widow and her bondsmen a release 
from liability on account of her conduct of her office as 
administratrix, and she and they were accordingly dis- 
charged by order of the county court. At about the same 
time, or shortly afterwards, all the heirs except the plain- 
tiffs in this action, A. Henry and Sarah Loibl, executed 
conveyances of their undivided interests in the lands to 
the two latter. At the same time the widow also conveyed 
her estates in the lands to the plaintiffs. This action was 
brought for the purpose of removing the two mortgages 
last executed as being clouds upon the titles of the plain- 
tiffs. The trial court granted the prayer of the petition, 
except as to the dower and homestead estate of the widow, 
upon the latter of which the mortgages were adjudged tu 
be liens in the sum of $1,683 for principal and interest, 
but denying a decree of foreclosure and sale because of in- 
sufficiency of the prayer to the answer and cross-petition. 
Both parties appealed. 

The mortgagee rests his case upon two contentions. The 
first is that he is entitled to be subrogated to the mortgage 
debt on the homestead that existed at the date of the death 
of the testator. But his debt was not paid with the pro- 
ceeds of his mortgage, but was discharged four years previ- 
ously to its execution with money derived from the void 
prior mortgage given to another person on section twelve. 
This prior mortgagee’s equity, if he had one, which we do 
not decide, was extinguished when his demand was paid. 
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Counsel has cited to us neither principle nor authority that 
warrants us in thinking that it was kept alive, or can be 
revived ten years after its satisfaction, to serve as an 
equitable consideration for his own instrument. The 
principle cited by counsel from Schlicker v. Hemenway, 52 
Am. St. Rep. (Cal.) 116, 128, that one who has furnished 
money to an executor or administratrix for the benefit of 
an estate may, in certain circumstances, be subrogated to 
a right of the latter to reimbursement, is without applica- 
bility to this case. What he is seeking for his client is not 
subrogation to any right, real or supposed, of the adminis- 
tratrix, who clearly has none, but to that of her prior 
mortgagee whom she has long ago fully paid off and satis- 
fied. It is not seriously contended, and we suppose will 
not be so, that any lien or right of subrogation was created 
on account of moneys derived from the mortgages in suit, 
and expended for the purchase of farm machinery and for 
general uses. Such a rule would amount to a substantial 
subversion of the statute relative to the settlement of the 
estates of deceased persons. The statute prescribes for 
what purposes lands belonging to an intestate’s estate may 
be incumbered by his personal representative, and it is not 
suggested that the mortgagee, who is, of course, chargeable 
with knowledge of the law, was ignorant or was misled as 
to any matter of fact. 

Counsel urges secondly that the administratrix, in pro- 
curing the loan and executing the mortgages in suit, acted 
in a manner analogous to that of one who without au- 
thority assumes to contract as the agent of another, or of 
an agent who contracts in the name of his principal in ex- 
cess of authority, and that, as the real or supposed agent 
obligates himself by such transactions, the administratrix 
ought by the same principles to be held to have charged her 
life estates of dower and homestead with the liens of the 
mortgages. 

There are several difficulties with this supposed analogy. 
One of them is that an administrator is not an agent of his 
intestate, but derives his authority solely from the statute 
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and is with respect thereto a public officer. The rule of 
law as to public officers is that they are not personally 
liable upon their official contracts, although in excess of 
their powers, if they are not guilty of bad faith, and the 
persons with whom they contract have equal means with 
themselves of knowing the extent of their authority, or the 
latter depends upon a public statute. Persons contract- 
ing with them are supposed to know the extent and limita- 
tion of their powers. A different doctrine would be con- 
trary to public policy. 19 Am. & Eng. Ency. Law (1st 
ed.), 500, and note. Another of such difficulties is that, al- 
though one may bind himself personally by an unauthor- 
ized or excessive contract as the agent of another, he does 
not ordinarily thereby charge the obligation as a specific 
lien upon his lands or estates. The dower and homestead 
estates of the widow were quite as distinct from the estates 
descendible in fee to the heirs, and over which she was 
given charge by her appointment as administratrix, as 
were any other estates in any other tracts of land of which 
she may have been the owner, and the instruments she exe- 
cuted were as destitute of reference to the former, and 
were as little intended to affect them, as the latter. One 
who without authority contracts in the name of another 
cannot dispute that he intended to obligate somebody, and 
as no one but himself can be bound, he is presumed to have 
intended to bind himself; but one who without authority 
executes a mortgage upon the land of another, although he 
may render himself civilly liable in damages for his fraud, 
cannot be presumed to have intended to create a lien upon 
one or upon one or more of several tracts of land belonging 
to himself. 

In connection with both these contentions there is a 
persistent insistence that the plaintiffs, who are secking 
the aid of equity, should be granted the relief they pray 
only upon condition of themselves doing equity. But it is 
a prerequisite to the application of this maxim that the 
equity which the plaintiffs are required to perform shall 
be pointed out. At the time these transactions were had, 
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the plaintiffs, as well as their brothers and sisters, were 
minors, and not subject to the operation of the law of 
estoppel. It is not pretended that the widow, or anybody 
connected with or representing her, was guilty of fraud or 
deceit, or that the mortgagee labored under any miscon- 
ception not due to his own negligence or ignorance. We 
do not indeed know that he, or the agent through whom he * 
transacted the business, committed or was influenced by 
any mistake at all. He is presumed to have known the 
law, and for aught that we know he may have been content 
to rely mainly, if not wholly, upon the honor and personal 
responsibility of the administratrix. He did, it is true, 
procure her to execute mortgages, but he knew they were 
not authorized by order of any court, and that the money 
was borrowed for uses for which a judicial order would 
have furnished no justification. There are, indeed, among 
the county judge’s loose files, papers purporting to be peti- 
tions for leave to make these mortgages and copies of 
orders to a corresponding effect, but none such documents 
is spread upon the records of the court, and they are ad- 
mitted by counsel to be of no legal validity. Out of these 
circumstances we do not understand how the court can 
raise an equity against the minor children or their suc- 
cessors in interest. 

We recommend that the judgment of the district court 
be reversed and that the cause be remanded, with instruc- 
tions to render a final decree in conformity with the prayer 
of the petition. 


_ Lerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and that the cause be remanded, with in- 
- structions to render a final decree in conformity with the 
prayer of the petition. 


JUDGMENT ACCORDINGLY. 
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The following opinion on rehearing was filed May 38, 
1906. Judgment modified: 


1. Quieting Title: Equity. A party seeking relief from a cloud upon 
the title to land created by a void mortgage may be compelled 
to do equity as a condition precedent to relief, even though the 
holder of the mortgage could not enforce the same by fore- 
closure. 


2. Pleading. Where a petition alleges the rendition of a judgment, 
which is not denied, no proof is necessary to establish the fact. 


LETTON, J. 


The facts in this case are set forth in the former opinion, 
ante, p. 746. Upon rehearing it was strenuously urged 
by the appellant Colton that in our former consideration 
of this case we had not given sufficient weight to the argu- 
ment that he who seeks equity must do equity, and that the - 
plaintiffs who are seeking the removal of the cloud upon 
their title created by the mortgages should be required to 
pay such portion of the mortgage debt as was used to de- 
fray the mortgage lien and taxes upon the homestead at the 
time of the death of Gayman, as a condition precedent to 
the relief prayed. We think it clear that, under the hold- 
ings of this court upon the right to subrogation, the former 
opinion was correct upon that question, and that if the ap- 
pellant had brought an action to foreclose his mortgage 
claiming by virtue of being subrogated to the mortgage 
made by Gayman before his death, he could not have suc- 
ceeded. 

A part of the money of appellant which was loaned upon 
the void mortgage was used to extinguish a mortgage debt 
which was created in part to release the homestead from 
the lien of a mortgage debt of $230 incurred in Gayman’s 
lifetime. To the extent that this mortgage has been paid 
off the plaintiffs have been benefited, and it is no more than 
just that, before they ask a court of equity to relieve them 
from the cloud created by the void mortgage, they should 
refund to the appellant as much of his money as relieved 
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them from this burden. 2 Pomeroy, Equitable Remedies, 
sec. 688. The case is similar to one where an action is 
brought to remove the cloud created by a usurious mort- 
gage. The plaintiff in such case would be required to pay 
the debt, with legal interest, as a condition of relief, 
though, if an accion to foreclose had been begun by the 
holder of the mortgage, and the defense of usury main- 
tained, he would lose either the entire debt or all of the in- 
terest, depending upon the statutory penalty imposed by 
the particular jurisdiction in which the debt was incurred. 
It will be noted that the plaintiffs in their petition pray: . 
“That the court shall fix, ascertain and determine the 
amount, if any, for which the mortgages held by Colton are 
liens on said land, and this amount the plaintiffs are ready 
and willing to pay.” As to the money which was used to 
pay taxes upon the homestead, it is impossible from the evi- 
dence to tell how much was used for that purpose, or how 
much was applied upon the taxes upon the land in section 
12, and further, since it was the duty of the widow as 
tenant for life to pay the taxes, the plaintiffs were not di- 
rectly benefited by their payment. In other points we 
agree with the conclusions of the former opinion. 

In the former opinion no mention was made of the com- 
plaint of plaintiff as to the judgment in favor of Aultman, 
Miller & Co. The contention is that this was not sup- 
ported by the evidence. The record fails to contain the 
transcript which it states is attached, but, since the judg- 
ment is alleged in the pleadings and no denial made, the 
fact must be taken as true, and the judgment of the dis. 
trict court therefore is not without support. 

The former judgment of this court is adhered to, except 
so far as modified by the foregoing opinion, and the cause 
is reversed, except as to the judgment in favor of Aultman, 
Miller & Co., and is remanded to the district court, with 
instructions to ascertain the amount that would be due 
upon the original mortgages given by the deceased, Simon 
Gayman, upon the east half of the southeast quarter of sec- 


tion four, township eleven, range twenty-four, if still un- 
51 
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paid, with interest, and to require the plaintiffs to pay the 
same to the appellant Colton, as a condition to obtaining 
the relief prayed in their petition as regards said eighty 
acre tract. 


JUDGMENT ACCORDINGLY. 


Hupson D. Mgap v. STATE, EX REL. Davip W. SPERLING. 
FiLtep May 3,-1905. No. 13,783. 


Cities: Orvices. Under the statute governing cities of the second class 
having less than 5,000 inhabitants, the offices of the chief of 
police and overseer of streets are separate or separable, although 
both may be held by one person at the same time. 


Error to the district court for Dawes county: WILLIAM 
H. WEStover, JuDGE. Leversed with directions. 


Allen G. Fisher, for plaintiff in error. 
Albert W. Crites, contra. 


_ AMES, C. 


In 1903 the relator Sperling was chief of police of Chad- 
ron, a city having a population of less than 5,000. The 
act of incorporation provides that “all police officers ap- 
pointed by the mayor and council, in accordance here- 
with, shall be removable at any time by the mayor.” 
(Comp. St., ch. 14, art. I, sec. 6.) On September 3, of 
the year named, the mayor removed Sperling from his 
office. Sperling was at the time water commissioner, 
from which office he was not removed, and from which he 
was not removable except by a vote of two-thirds of the 
members of the council. Afterwards the council, in the 
absence of the mayor, passed an ordinance purporting to 
consolidate the offices of water commissioner, overseer of 
streets and chief of police, and, upon nomination by the 
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president of the council, also in the absence of the mayor, 
appointed Sperling to the consolidated office. There is a 
dispute as to the legality both of the manner of the pas- 
sage of the ordinance and of this appointment, but we 
do not think the case calls for its decision. There is 
no express provision and no indication of legislative in- 
tent that the office of water conmnissioner and any other — 
office shall be held by the same person at one time, and 
we think that in the absence thereof the consolidating 
ordinance, in so far, at least, as it assumes to unite that 
office with overseer of streets and chief of police, is in- 
operative. Section 7 of the statute above quoted, how- 
ever, does contemplate the occupancy of both the office of 
chief of police and of overseer of streets by one person, 
fixing the salary of the former at $65 a month, including 
compensation as overseer of streets at a rate not exceed. 
ing $2 a day for services actually rendered. But the 
preceding section enacts that the overseer of streets shall 
be removable by the mayor, with the advice and consent 
of the council, and not by the mayor alone. Hence, it 
is contended that the relator, having been inducted into 
the last named office, can be removed therefrom only in the 
manner just stated, and that without ouster therefrom 
he still retains the office of chief of police. 

This is an action in quo warranto, in which it is al- 
leged that the respondent Mead, who, after the attempted 
removal of Sperling, had been appointed by the mayor tem- 
porarily to fill the vacancy, has usurped all the offices, 
and prays judgment of ouster from all of them. Mead 
answers, justifying as to the offices of chief of police and 
overseer of streets, only, under the above mentioned ap- 
pointment by the mayor. The consent of the council is 
requisite to the appointment of every of the officers men- 
tioned. The district court granted the writ, and the re- 
spondent prosecutes error. 

The statute is somewhat obscure, but we think it will be 
treated as consistent with itself by regarding the three 
offices in controversy as separate and separable, even 
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when two of them are held by the same person, so that 
the mayor will not be deprived, by construction, of power 
to remove a chief of police at discretion, and so that the 
latter will continue to hold office of overseer of strects 
notwithstanding such removal. This view narrows the 
litigation down to the former office, and as the mayor has 
at all times insisted upon the removal of the relator there- 
from, we do not think that he can rightfully be regarded 
as a lawful incumbent thereof. The terms of all the offices 
in dispute expired before this cause was docketed in this 
court, so that nothing but costs is directly involved herein, 
and, as cach party demanded and attempted to retain more 
than rightfully belonged to him, we recommend that the 
judgment of the district court be reversed and the cause 
remanded, with instructions to dismiss and adjudge each 
to pay his own costs. 


Lerton and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to dismiss and adjudge each to pay his own costs. 


JUDGMENT ACCORDINGLY. 


G. L. GODFREY, GUARDIAN AD LITEM, ET AL. V. LILLIE A. 
SMITH. 


Friep May 3, 1905. No. 13,644, 


1. Review: Parties. The rule that a motion for a new trial is indi- 
visible cannot be invoked to defeat a review of a meritorious 
petition in error filed by a minor defendant, whose guardian ad 
litem has inadvertently joined her with a mere nominal defendant 
who has no rights involved in the controversy. 


2, Nuncupative Will. A formal request from the deceased to all or 
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some of the three or more witnesses present to bear witness that 
the words spoken are his will is essential] to the validity of a 
nuncupative will. : 


3. Nuncupative wills are not favored by the courts, and must be 
proved in strict conformity with the statute authorizing them. 


4, Evidence. A nuncupative will cannot be established by witnesses 
having an interest in the will as the only legatees. 


5. Nuncupative Will. Where a verbal will is made in the last sick- 
ness, of which the testator dies, when such sickness has pro- 
gressed to such a point that he expects death at any time, and 
realizes that he is liable to die therefrom at any time; and in view 
of such expected death, and as preparatory thereto, makes a will 
‘near to the time of his death, such: will is made in the last sick- 
ness of the testator, although a sufficient time may have inter- 
vened between the making of the oral will and the death of the 
_testator to have permitted the making of a written will. 


Erxor to the district court for Kearney county: Ep L. 
ADAMS, JUDGE. Reversed. 


G. L. Godfrey and Joseph Pinkham, for plaintiff in 
error. 


T. L. Norval, Hague & Anderberry and J. L. McPheely, 
contra. 


OLDHAM, OC. 


Charles A. Smith, who for about 18 years prior to his 
death resided in, and at the time of his death was a resi- 
dent of, Kearney county, Nebraska, departed this life 
March 4, 1903, in the city of Minden, leaving as his sole 
and only heirs his widow, Lillie A. Smith, and his daugh- 
ter, Alta Smith, a minor of the age of seven years, and 
leaving an estate consisting of real estate of the value of 
$12,000, and personal property of the value of $1,000. 
Within six days after the death of Charles A. Smith, his 
widow, Lillie A. Smith, had reduced to writing a paper 
purporting to be the nuncupative will of Charles A. Smith. 
A petition was duly filed in the county court of Kearney 
county asking that this alleged will be admitted to pro- 
bate. Objections to the probate of the will were filed by 
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Deborah A. Pinkham, mother of deceased, and Alta Smith, 
infant daughter of deceased, was made a party defendant 
and answered by a guardian ad litem, admitting the death 
of Charles A. Smith, and that Lillie A. Smith was the 
wife, and defendant Alta Smith the daughter, and only 
heirs of deceased, and denying each and every other allega- 
tion contained in the petition. On issues thus joined there 
‘was a trial in the county court, a judgment for defend- 
ants, and probate of the will was denied. The proponent 
appealed from the judgment of the county court to the 
district court, and on issues joined in the district court 
there was a trial had to a jury, which resulted in a verdict 
for proponent. A judgment and decree was entered on 
this verdict, finding that the paper offered was the genuine 
and valid last will and testament of deceased, and direct- 
ing that it be admitted to probate and established as a 
will of the real and personal estate of deceased. A joint 
motion for a new trial was filed in the court below by the 
guardian ad litem of the minor defendant Alta Smith, and 
Deborah A. Pinkham, and likewise a joint petition in 
error has been filed by these defendants in this court. 

It is urged by able counsel for the proponent that De- 
borah A. Pinkham, the mother of deceased, has no pecuni- 
ary interest whatever in the estate of her deceased son, 
and therefore could not legally institute or conduct pro- 
ceedings to contest his will. This contention is well sup- 
ported in authority, and, we think, cannot be successfully 
contravened. AlcDonald v. McDonald, 142 Ind. 55; 
Brewer v. Barrett, 58 Md. 587; Taff v. Hosmer, 14 Mich. 
255; Jele v. Lemberger, 163 Ill. 338. This position is fol- 
lowed by invoking the rule, too well established in this 
court to require citations of authority, that a motion for 
a new trial is indivisible, and, when made jointly by two 
or more parties, if it cannot be allowed as to all, it must 
be overruled as to all. And the same rule is invoked with 
reference to the joint petition in error filed in this court. 

The question, then, arises, can this rule be invoked for 
the purpose of denying a minor defendant a hearing in this 
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court on a meritcrions petition in error, because her 
guardian ad litem has inadvertently joined her in a motion 
for a new trial and petition in error with a mere nominal 
defendant who has no substantial rights involved in the 
controversy? It is the general rule that a minor may not 
be estopped by anything that he says or does while he is 
under age, and it would certainly seem repugnant to the 
principles upon which the law protects infants from civil 
liability or the spoliation of their estates to deny them a 
review in this court under a mere technical rule intended 
to govern the actions of litigants of full age of legal ac- 
countability. We are impressed with the reason of the 
rule announced in Boerum v. Schenck, 41 N. Y. 182, that, 
where the reviewing court can clearly see that an error 
has occurred to the prejudice of an infant, the infant will 
not be allowed to suffer thereby for any purely technical 
omission. To the same effect has been the holding in 
Branch v. Mitchell, 24 Ark. 431; Barnard v. Barnard, 119 
Ill. 92. 

The next question that confronts us is as to the suffi- 
ciency of the testimony contained in the bill of exceptions 
to prove the paper offered for probate was the nuncupative 
will of Charles A. Smith, deceased. Certain facts con- 
nected with the death and attempted distribution of the 
property of Charles A. Smith are not controverted, and 
these may be said to be clearly proved. One fact is that 
about 10 days before his death he called on his attorney, 
Honorable J. L. McPheely, and gave a memorandum from 
which he desired a written will to be drafted by his coun- 
sel; that for abont a week before his death Charles A. 
Smith had been considerably indisposed and bedfast most 
of the time, and under the care of his family physician; 
that on the 3d day of March, at 8:30 o’clock A. M., the 
conversation relied upon to establish the alleged nuncupa- 
tive will took place at the bedside of deceased in the pres- 
ence of his business partner, W. C. Taylor, and his wife 
and little daughter. This conversation can be best dis- 
cussed by setting out somewhat in eztenso the testimony 
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on this question offered by each of these witnesses. W. C. 
Taylor, examined by Mr. McPheely: 

Q. What time in the morning were you there? A. It 
was after eight o’clock, because I had opened up and then 
went down. Q. Now, what part of the house were you in 
that morning as compared with the room he occupied? 
A. Well, when I went in I just went to the door, and he 
was talking to Lillie and the little girl. Q. Did you go 
inside the room occupied by him? A. Yes, I did, but not 
right away—not at first. He was talking to them. Q. 
Where was he when you went into the room occupied by 
him? A. Lying there in the bed. Q. Who was in the 
room at the time? A. The little girl and Lillie his wife. 
Q. You mean Alta, the daughter? A. Yes, sir. Q. And 
Lillie A. Smith, his wife? A. Yes, and I went in right 
away. I just waited a moment. He was talking to them. 
Q. What was the wife doing at the time, aside from talk- 
ing? A. She was crying. Q. What part of the bed was 
she sitting on? A. On the foot. Q. Foot of the bed? A. 
Yes. Q. Where was Alta, the daughter, the little girl? 
A. She was right by the father. Q. What did you hear 
Charles A. Smith. the deccascd, say at that time in re- 
gard to the condition of his health? A. Why, he said he 
wasn’t going to live any longer. Q. What did he say as 
to what disposition he wanted to make of his property? 
A. He said he wanted the little girl to have $1,000 when 
she was of age, and he wanted his wife to have the rest; 
and then he said that he wanted her to have the rest, be- 
cause it cost so much to educate and raise the child that 
she ought to have it that way; and they talked on that 
way for quite a while. Q. Was there any reference, or 
anything said or made, to any writing made by myself, 
Mr. McPheely? A. He said before I went to leave—I told 
him I would have to hurry and get up and fix things for 
dinner—‘Well,” he says, “now you remember it and have 
it as Mac has it wrote down,” he says, “as Mac has it.” 
Q. What reference did he make to yourself during the 
conversation, as knowing what he wanted? A. Why, he 
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says to me: “I want you to See it goes that way, as Mac 
has it.” Q. Who did you understand he meant by Mac? 
A. Who? Of course, we was talking about you in our 
conversation there. Q. About myself, McPheely? A. Yes, 
McPheely. He said he was up there, and he told me, and 
told her, too, for to have it fixed out, but he didn’t. 

Alta Smith, examined by Mr. McPheely: 

Q. Do you remember of a talk with your father the 
morning before he died, in your house? A. Yes, sir. Q. 
Who was present at that time, Alta, I mean who was 
there? A. Mamma and me and Will. Q. Who do you 
mean by Will? A. Will Taylor. Q. Will Taylor, the 
gentleman who was just on the witness stand? A. Yes, 
sir. Q. Where was your father, in bed or sitting up, at 
that time? A. In bed. Q. Who was he talking to? A. 
Mamma and me. Q. And was Will Taylor present at the 
time—was he in the room? A. He just comein. Q. What 
was your mamma doing at the time, aside from talking? 
A. She was crying. Q. What did your father say about 
whether he would live or not? A. I don’t know about 
that. Q. What did he say about what he wanted done 
with his property? A. He said for me to get $1,000 and 
mamma to get all the rest. Q. Said something to Mr. 
Taylor, or do you remember about that? A. I don’t re- 
mmemher that. Q. Do you remember anything he said ex- 
cept— A. Only— Q. What he wanted you to have? A. 
He said for me to get $1,000. Q. And your mamma the 
balance, all the rest? A. Yes. 

Lillie A. Smith, examined by Mr. McPheely: 

Q. What business was your husband engaged in at the 
time of his death? A. Restaurant. Q. Are you ac- 
quainted with William Taylor, the witness who just testi- 
fied? A. Yes, he had a home with us from the time he was 
nine years old, with the exception of About two years and 
a half he was in Wisconsin. Q. Were you present at the 
time of your husband’s death? A. Yes, I was. Q. How 
long had he been confined, before his death, to his bed? 
A. Well, he had been in his bed, up and down, for a week, 
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of course, not all the time. I would get him up in the 
rocking chair to ease him and change him around, but he 
hadn’t been arising from his bed at all. The day before, 
on Monday, the second, I got him up in his rocking chair 
a few minutes, a little while, that was the last time he was 
out of his bed. Q. That was on Monday? A. Yes, sir. 
Q. What day of the week did his death occur? A. On 
Wednesday morning, about three o’clock. Q. Was any 
statement made by your husband, say on Tuesday morn- 
ing, in relation to his condition and his property? A. Yes, 
sir. Q. Who was present at that time? A. My little 
daughter Alta, and William C. Taylor. Q. That is the 
witness Taylor who was on the witness stand? A. Yes, 
sir. Q. What time of day was that on Tuesday morning? 
A. Just before the little girl went to school; possibly 
about half past eight or near that. Q. What did your 
husband say in the presence of yourself, your daughter 
Alta and William Taylor, in regard to his physical con- 
dition? A. Well, he said he was worse than we thought 
he was. He thought he was failing so, and he was worse 
off than I thought, or anyone thought, or the doctor. Q. 
What did he say in regard to whether or not he thought 
he would live? A. He said he didn’t think he would get 
well. Of course, I didn’t think but what he was just talk- 
ing. I didn’t know how bad he was. Q. What did he say 
in regard to the disposition that he desired to have made 
of his property in case of his death? A. He said he wanted 
the little daughter to have $1,000 when she was of age, and 
he wanted that I should have the balance as my own. Q. 
What did he say at that time, if anything, in reference to 
a memorandum I had made for him? <A. Well, he said 
then that Mac knew how he wanted it, after he had told 
me, and he said—he looked up and saw Will Taylor in 
the room—and he says, “You see, Will, that it goes as I 
want it,’’ and he said, “Mac has it as I want it.” Q. What 
did he say about writing it down by myself? A. He said 
you had it written down as he wanted it. * * * Q. 
What answer did Mr. Taylor make to him when your 
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husband appealed to him, or stated that? A. He walked 
along up the bed, and said: “You will get well, Charley, 
and then you can see to your business yourself.” Q. What 
did Charley say? A. He said: “I don’t think I shall: I 
am very sick. I am worse than you think I am.” = @Q. 
What did Mr. Taylor say as to seeing that it would be 
carried out, what Charley requested? A. He said he 
would do the best he could, he would. 

Cross-examination. Q. Referring to the morning of the 
third, when the statements were made by Mr. Smith to 
which you have sworn, bad he taken suddenly il, or was 
he worse then than he had been, to all appearance, for the 
week back? A. Well, I didn’t think very suddenly. It 
just gradually came on he was getting worse all the time. 
Q. Why was the little girl in there? A. Because it was 
her custom to come in and see her papa before she went to 
school. Q. Had she been going to school, Mrs. Smith, all 
the time up to this morning? A. Why, I think she hadn’t 
missed any days that I know of. Q. Did she go to school 
the morning of the third after that? A. Yes, she went to 
school. Q. Who had been the attending physician? <A. 
Dr. Martin. Q. When had you first sent for Dr. Martin? 
A. I got medicine from Dr. Martin—he didn’t consider 
only his nerves, I supposed. I spoke to my husband that 
morning, and said: “I guess I had better call the doctor.” 
And he said: “I have medicine to last today; I don’t know 
whether you had better or not.” Then he said afterwards: 
“T guess I had better wait,” he said, “if it is my nerves I 
don’t think it is necessary,” but he said, “I am worse than 
you think, or the doctor.” Q. How long prior to that time 
was his last visit to your husband? A. I don’t remember 
the date. Q. Had it been four or five days? A. I guess 
it was that iong. I cannot remember the date of it. Q. 
When did you next call Dr. Martin? A. On the third, in 
the evening. Q. What time about? A. I think about six, 
somewhere along there. I don’t know the exact time, as 
I remember. Q: Had he said anything about the disposi- 
tion he desired to make of his property before Mr. Taylor 
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came in? A. No, sir. Q. Nothing at all? A. No, sir. Q. 
What was the first word he said as to the disposition of his 
property? A. Well, I think the first he said was that he 
had it mapped out, or Mac had it written as he wanted it 
T cannot recall just the exact words, anyhow it was to tha 
same effect, he had it just as he wanted it. He wanted I 
should have the handling of it, and Alta should have $1,000. 
Q. Did he at that time state to vou that he wanted Alta to 
have $1,000. <A. Yes, sir. QQ. And that you should have 
the balance? A. Yes, he did. Q. Did he say anything 
about who should be appointed executor or executrix? A. 
Well, I don’t know. He said Mace had it as he wanted it. 
T don’t recollect that he spoke of it. Q. That is, Mae had 
the memorandum of the way he wanted it? A. Yes, sir. 
Q. He didn’t intimate to von that Mac had made a will 
for him? <A. It would seem that way. There was some- 
thing of that nature. I don’t know. Q. Did you at that 
time understand that Mr. MePheely had drawn a will for 
him? <A. I didn’t know anything about it until he com- 
inenced. Q. At that time you had no idea, in this conver- 
sation you had with him, it was a will, did you? A. Why, 
no;I didn’t. Q. You never heard of the term nuncupative 
will before? A. No, sir. Q. Who was the first one sug- 
gested that to yon? A. I suppose my attorney told me. 
Q. Mr. MePheely, after you had told him of this conversa- 
tion? A. Yes, and he wanted Will to see that it went the 
way he wanted it. @. You are sure that he said at that 
time without reference to anything that Mr. McPheely 
might have said, that he wanted Alta to have $1,000 and 
you the balance? A. Yes, sir. 

Section 128, chapter 23, Compiled Statutes, 1903 (Ann. 
St. 4993), provides as follows: 

“No nuncupative will shall be good when the estate 
thereby bequeathed shall exceed the value of one hundred 
and fifty dollars, that is not proved by the oath of three 
witnesses, at least, that were present at the making thereof, 
nor unless it be proved that the testator, at the time of 
pronouncing the same, did ‘bid the persons present, or 
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some of them, to bear witness that such was his will, or 
to that effect; nor unless such nuncupative will was made 
at the time of the last sickness of the deceased, and in the 
place of his or her habitation or dwelling, or where he or 
she had been resident for the space of ten days or more 
next before the making of such will, except when such 
person was unexpectedly taken sick, being from home, and 
died before he or she returned to the place of his or her 
habitation.” 

It will be noted that this provision of the statute re- 
quires that the will be proved by the oath of at least three 
witnesses who were present at the making thereof, and 
that it be proved that the testator, at the time, did bid the 
persons present, or some of them, to bear witness that such 
was his will, or to that effect. Under this provision of 
the statute it must be proved that the deceased, while 
uttering the words offered as a will, had not only a present 
testamentary intention, but also an intention to make an 
oral will, and that he intended that the words then uttered 
and no others should constitute his will. If he only gives 
instruction for a will that he desires to have reduced to 
writing, but fails to execute, the instructions cannot be 
sustained as a nuncupative will. 1 Underhill, Wills, sec. 
174; In re Will of Hebden, 20 N. J. iq. 473; Jlale’s Case, 
49 N. J. Eq. 266; Porter’s Appcal, 10 Pa. St. 254; Reese v. 
Hawthorn, 10 Gratt. (Va.) 548; Vilington v. Dillard, 42 
Ga. 361. Now which one of the witnesses to this will, from 
the evidence above set out, was called upon to bear witness 
in the presence of the others that the words then spoken 
were intended to be the last will and testament of Charles 
A. Smith? It certainly was not the minor defendant Alta 
Smith, for practically all she remembered of the conversa- 
tion was that her father intended to give her $1,000, and 
let her mother have the balance. She did not remember, 
nor assume to remember, that he called on cither Mr. Tay- 
lor or her mother to witness that any particular words 
were his last will, or anything to that effect. If the will 
offered for probate is sustained, and if it were held that 
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real estate may be devised by nuncupative will under our 
statute, the effect of this disposition of the estate of the 
decedent would be to practically disinherit this minor de- 
fendant, so that probably she could not be properly held 
an incompetent witness because of interest in the pro- 
posed will. But in view of the very tender age of this wit- 
ness she would be presumptively incompetent to testify as 
either a subscribing witness or an attesting witness to a 
will in the absence of proof showing sufficient understand- 
ing to comprehend something of the nature and contents 
of the instrument which she was called upon to attest, and 
no proof of this kind is in the record. Proof of the rogatio 
testium or formal calling of witnesses to bear witness is 
a necessary element in this class of wills, and no matter 
how clear the testamentary intent may be proved, a paper 
offered as such will be invalid as a nuncupative will with- 
out satisfactory proof of this requisite. Page, Wills, sec. 
237; Bundrick v. Haygood, 106 N. Car. 468; In re Gross- 
man’s Estate, 175 Ill. 425; Wilcy’s Hstate, 187 Pa. St. 82; 
Page’s Will, 23 Wis. 69; Porter’s Appeal, 10 Pa. St. 254. 
While it is true that in the proof of the rogatio testium 
no particular form of words is required, and it is sufficient 
under the provisions of our statute if the testator, by 
word, sign, or token, indicate to one of the witnesses to 
bear testimony that the words then spoken are intended 
as the last will of the testator, yet such word, sign or 
token must have been intended by the testator as a request 
and must have been understood as such by the witnesses — 
present. Weir v. Chidester, 63 Ill. 453; Owens’ Appeal, 
37 Wis. 68; Bradford v. Clower, 60 Ill. App. 55. Now, if 
we construe the words as spoken to witness Taylor by de- 
cedent, “I want you to see that it goes that way,” as a 
sufficient request to bear witness to his will, proof of this 
request is only supported by the testimony of witness 
Taylor, who is disinterested, and the wife of decedent, who 
is the beneficiary under the will. While it is only neces- 
sary to call on one witness to bear witness, yet it must be 
done in the presence of the other witnesses, and such fact 
must be proved by their testimony. 
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The general rule is that a nuncupative will cannot be 
established by one having an interest as legatee in the will. 
Beach, Wills, sec. 10; Gill’s Wall, 2 Dana (Ky.), *447; 
Haus v. Palmer, 21 Pa. St. 296; Jones v. Norton, 10 Tex. 
120. Nuncupative wills, except those of soldiers and sail- 
ors in the active military or naval service of the govern- 
ment, have never been looked upon with favor by the 
courts, and proof of such wills is required in strict con- 
formity with the statute authorizing them. Jforgan v. 
Stevens, 78 Ill. 287; Yarnall’s Will, 4 Rawle (Pa.), 46; 
Biddell v. Biddell, 36 Md. 680; Taylor's Appeal, 47 Pa. 
St. 31; Lemann v. Bonsall, 1 Add. Eccl. (Eng.) 387. Sec- 
tion 130, chapter 23, Compiled Statutes, 1908 (Ann. St. 
4995), provides as follows: . 

“All beneficial devises, legacies and gifts whatsoever, 
made or given in any will, to a subscribing witness thereto, 
shall be wholly void, unless there be two other competent 
subscribing witnesses to the same; but a new charge on 
the land of the devisor for the payment of debts shall not 
prevent his creditors from being competent witnesses to 
his will.” 

This section of the statute plainly declares the policy 
of preventing the proof of wills from being established by 
interested witnesses. While it is true that the words, “sub- 
scribing witnesses,” used in this section, technically con- 
strued, would only apply to a witness to a written will, 
and not to the attesting witness of an oral testament, yet, 
if this narrow construction be given the section above 
quoted, it destroys the effect of the use of the words, “all 
beneficial devises, legacies and gifts whatsoever, made or 
given in any will,” for there can only be, technically, a 
subscribing witness to a written will; but, if a construc- 
tion be given this section in conformity with the manifest 
intention of the lawmakers, we will treat “subscribing 
witness” as having been used as synonymous with “attest- 
ing witness,” or a witness by whose testimony a will must 
be established. We are cited by counsel for proponent to 
a well-written opinion from the supreme court of Georgia 
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in the case of Smith v. Crotty, 112 Ga. 905, 38 S. E. 110, 
in which it was held that under the statutes of that state 
the words, “subscribing witness,” could only be held to 
apply to a witness to a written will. The statute con- 
strued in the case just cited is as follows: “If a sub- 
scribing witness is also a legatee or a devisee under the 
will, the witness is competent, but the legacy or devise is 
void.” It will be noted that this statute does not apply 
to legacies and devises under any will, and it specifically 
makes the witness competent to testify, but renders the 
legacy void. Now, in the case at bar, it would be purely 
paradoxical to hold that two of the attesting witnesses, 
who are the legatees under the will and sole heirs at law 
of the deceased, might be permitted to testify, but could 
take no legacy under the will, for the effect of such a hold- 
ing as this would be to leave the decedent intestate, and to 
admit to probate an alleged will that would neither be- 
queath nor devise any property to anyone. We are there- 
fore compelled to conclude that neither of the legatees 
named in this will are competent .witnesses to establish 
the will. 

There is another question urged for consideration, and 
that is as to whether the proof is sufficient to establish the 
fact that the will offered for probate was made at the 
time of the last sickness of the deceased. The expression, 
“last sickness,” or “last illness,” occurs in nearly all 
American statutes providing for nuncupative wills, and 
is borrowed from the English statute, 29 Charles the 
Second, of which our own statute is a practical reenact- 
ment. The leading American case which construes the 
term, “last sickness,” in statutes of wills was written by 
the Jearned Chancellor Kent in Prince v. Hazleton, 20 
Johns. (N. Y.) 501, and it was there held, by a divided 
court, however, that the term, “last sickness,” was equiva- 
lent to meaning “in extremis,” or an illness or sickness so 
violent that the testator had not time, nor opportunity, 
nor means at hand, after making his oral will, to make a 
written will in legal form. This decision is generally 
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commended by the text-writers, and has been followed in 
Bellamy v. Peeler, 96 Ga. 467; Donald v. Unger, 75 Miss. 
294; Reese v. Hawthorn, 10 Gratt. (Va.) 548; Carroll v. 
Bonham, 42 N. J. Eq. 625; In re Ruti’s Hstute, 200 Pa. 
St. 549, 50 Atl. 171; O’Neill v. Smith, 33 Md. 567. A more 
liberal view, however, of the meaning of this phrase has 
found favor in recent decisions of the supreme courts of 
Alabama, Tennessee, Illinois and Kansas. Johnston v. 
Glasscock, 2 Ala. 218; Nolan v. Gardner, T Heisk. (Tenn.) 
215; Harrington v. Stecs, 82 Ill. 50; Baird v. Baird, 70 
Kan. 564, 79 Pac. 168. Under the decisions last cited, it 
is held that, where a verbal will is made in the last sick- 
ness of which the testator dies, when such sickness has 
progressed to such a point that he expects death at any 
time, and realizes that he is liable to die therefrom at 
any time, and in view of such expected death and as pre- 
paratory thereto makes a will near to the time of his 
death, such will is made in the last sickness of the testator, 
although a sufficient time may have intervened between 
the making of the oral will and the death of the testator 
to have permitted the making of a written will. We are- 
inclined to think that this rule is all that a fair interpre- 
tation of the statute requires, and that a sufficient pre- 
caution to prevent imposition and fraud on the estates of 
- decedents is taken by the courts when strict proof is re- 
quired by disinterested witnesses that the words spoken 
were intended as the last will of the decedent, and that 
the witnesses present, or some of them, were called upon 
to bear witness of such fact. We think that the evidence 
was probably sufficient to sustain the verdict of the jury 
on the question that the will offered for probate was made 
in the last sickness of the deceased. 

In view of the conclusion to be reached, it is not neces- 
sary to determine the question whether real estate is a 
subject of devise by nuncupative will under our statute. 
The only question involved in this controversy at the 
present time, and now before us for adjudication, is 
whether or oot the will offered in the county court shall 
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be admitted to probate as the last will and testament of 
the deceased; and, because of the interest of one of the 
attesting witnesses and the incompetency of the other, as 
before set out, there is not sufficient competent evidence 
to sustain the judgment, and we therefore recommend 
that the judgment of the district court be reversed and 
the cause remanded for further proceedings. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


Ciry oF LEXINGTON vy. WILLIAM A. KReITz. 


Firep May 3, 1905. No. 18,777. 


1. Trial. While the practice of reading the petition to a jury in the 
opening statement by counsel is not to be commended, yet, unless 
prejudice is shown from such conduct, the sound discretion of the 
trial court over such matters will not be interfered with by this 
court. 


2. Action for Personal Injuries: Evinence: Review. Proof by plaintiff 
of the filing of his claim with the council of a city of the second 
class, having less than 5,000 inhabitants, before instituting a 
suit for personal injuries alleged to. have been received on a de- 
fective sidewalk, does not constitute reversible error. 


3. Question for Jury. Held, That, under the evidence in this case, the 
question of plaintiff’s contributory negligence was one of fact for 
the jury. 


4. Instructions of the trial court examined, and held not prejudicial. 


6. Arguing to Jury. Where an objection to improper remarks of an 
attorney used in an argument to the jury is promptly sustained 
by the trial judge, it is only for the excessive abuse of the lati- 
tude properly allowed counsel in addressing juries, by the use of 
peculiarly prejudicial language, that the judgment will be set 
aside by this court. 
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Error to the district court for Dawson county: CHARLES 
L. GUTTERSON, JUDGE. Affirmed. 


G. W. Fox and HE. A. Cook, for plaintiff in error. 


H. D. Rhea, contra. 


OLDHAM, C. 


This is an action for personal injuries alleged to have 
been received on a defective sidewalk in the city of Lex- 
ington. Thzre was a trial to a jury, verdict for plaintiff 
for $1,100, judgment on the verdict, and the defendant 
city brings error to this court. 

There is no dispute as to the fact that plaintiff was in- 
jured on the walk, and it is conceded that the walk was in 
a dangerous condition, and that the city had both direct 
and constructive notice of the condition of the walk a 
long time before the injury occurred. The only defense 
interposed was that of contributory negligence. The facts 
concerning the occurrence of the injury are undisputed, 
and show that at about half past eight o’clock on the morn- 
ing of the 15th day of April, 1903, plaintiff was walking 
along the sidewalk, accompanied by another man, named 
De Garmo, and that De Garmo stepped on the end of a 
loose plank and tripped plaintiff, causing him to fall, and 
that when plaintiff fell on the walk he received a com- 
pound fracture and dislocation of his right shoulder, which 
has permanently limited the use of his arm. It shows that 
plaintiff was totally disabled after the injury for about 
four months; that he is a paperhanger, grainer and decora 
tor by trade, and was able to earn from $2.50 to $3 a day 
at his trade before the accident occurred, and that the 
injury sustained has permanently affected his ability to 
decorate, grain, and hang paper. There is nothing in the 
quantum of the verdict that even remotely suggests exces- 
sive damages. 

The first error called to our attention in the city’s brief 
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is as to the action of the trial court in permitting plain- 
tiff’s counsel to read his petition to the jury in his open- 
ing statement. Counsel for the city contends that it is 
bad practice to permit the reading of pleadings to the 
jury in the opening statement; that the petition in cases 
of this nature nearly always contains an exaggerated state- 
ment of the injury, and many other immaterial allega- 
tions, and for this reason it should not be read to the 
jury. While we concede that the practice of reading peti- 
tions and answers to a jury as part of the opening state- 
ment is not to be commended, yet we recognize that the 
trial court has a sound discretion in such matters, and, 
unless an objection of this character is coupled with some- 
thing showing actual predjudice to the party complaining, 
it must be held as not prejudicially erroneous. 

It is next urged that the court erred in permitting 
plaintiff to show that he had filed a claim for his injuries 
with the council of the defendant city, and that the coun- 
cil had refused to act thereon before this cause of action 
was instituted. It is conceded that the city of Lexington 
is a city of the second class having less than 5,000 popu- 
lation. With reference to claims against cities of this 
class and villages, it is provided by statute that “no costs 
shall be recovered against such city or village in any ac- 
tion brought against it for any unliquidated claim, which 
has not been presented to the city council or board of 
trustees to be audited.” Comp. St., ch. 14, art. 1, sec. 80. 
In City of Crete v. Childs, 11 Neb. 252, we held that, 
in an action against a city of this class for damages on a 
- defective sidewalk, it is not necessary to present a claim 
to the city council for allowance, but that the presentation 
of such, claim is essential to a recovery of costs against 
the city. Without any reference to the ruling in this case 
it was subsequently held by this court in Nance v. Falls 
City, 16 Neb. 85, that the word “claims” in section 80 of 
the chapter relating to cities of the second class applies 
alone to such claims as arise on contract and not upon 
tort, and that it was not necessary to file a claim with 
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the council of a city of this class to be able to recover costs 
in an action founded on tort. Later in City of Friend 
v. Ingersol, 39 Neb. 717, it is said with reference to notice: 
“Our statute requires all such claims to be verified by the 
oath of the party claimant, his agent,” etc. Citing City of 
Crete v. Childs, supra. Even if the filing of this claim with 
the city council were not necessary to enable the plaintiff 
to recover his costs in the action, the proof of such fact 
would be, at most, error without prejudice. 

It is also contended by the city that plaintiff was clearly 
guilty of contributory negligence in walking on the side- 
walk where the injury occurred, in company with another 
man, and that from the evidence, if he had walked alone, 
he probably would not have been injured. The evidence of 
plaintiff, supported by his companion, tends to show that 
they walked on the sidewalk with abundant caution; that 
where the boards were out and visibly broken they stepped 
off the walk, and that at the place where the injury ac- 
tually occurred there was eight or ten feet of the walk with 
no missing boards, and no visible indication that any of 
the boards were loose. In this state of the evidence, the 
question of plaintiff’s contributory negligence was clearly 
one of fact for the jury. 

It is urged generally against the instructions that they 
were rather vague and indefinite in the charges given. But 
we are pointed to no erroneous declaration of law in any 
of them. Counsel for the city made no requests for more 
specific and certain instructions on any question involved 
in the controversy and, consequently, is not in a position 
to complain of the vagueness of the instructions. There 
were but two questions involved in the controversy. One 
was the contributory negligence of plaintiff, which went 
directly to his right of recovery. The other was the ques- 
tion of the extent of the injury which he had received, if 
injured without any fault on his part. Both of these ques- 
tions were clearly presented to the jury, consequently the 
instructions need no further examination. 

Our attention is finally directed to the misconduct of 
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plaintiff’s counsel in addressing the jury after the close of 
the testimony, and using the following language: “We 
have evidence of the bad condition of the sidewalks in the 
city here (pointing to Honorable E. A. Cook, who had 
heretofore been injured by falling on the walk of said city, 
and was then representing the city in the defense of the 
suit), and they (meaning the city) are now healing the 
injury by his (Cook’s) employment in this suit.” The 
use of this language was indeed reprehensible and deserv- 
ing of severe censure from the trial judge, who did sustain 
an objection to the remarks. Ordinarily, when improper 
remarks are used by counsel in addressing a jury, an ob- 
jection to such remarks, promptly sustained by the trial 
court, will cure the baneful influence of the language used. 
Where an objection has been sustained by the trial court, 
it is only for an excessive abuse of the latitude properly 
allowed counsel in addressing juries, by the use of pecu- 
liarly prejudicial language outside of the record, that the 
judgment will be set aside for such misconduct. In the case 
at bar there is nothing in the verdict returned by the jury 
which shows that they were in any manner influenced by 
the unwarranted reference of plaintiff’s counsel to the 
serious injury which defendant’s counsel had recently re- 
ceived on the sidewalk. As before pointed out, there is no 
indication of any smart money in the verdict returned, and 
the evidence on the question of contributory negligence so 
clearly preponderated in favor of plaintiff that the judg- 
ment rendered in his favor was in no probability in any 
manner influenced by this improper conduct. We there- 
fore recommend that the judgment of the district court be 
affirmed. 


AMES and LETTON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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HENRY C. ARMSTONG, APPELLEE, V. EDWIN P. SWEENEY, 
SHERIFF, ET AL, APPELLANTS, 


FILep May 3, 1905. No. 13,645. 


1. Bankruptcy: JUDGMENT: INJUNCTION. Where a discharged bankrupt 
seeks to enjoin the collection of a judgment against him which 
was not listed in the name of the creditor in the bankruptcy 
proceedings, he must plead and prove that the creditor had notice 
or knowledge of such proceedings in time for proof and allowance 
of the same before he can succeed in the action. 


2. Notice: Evinence. Under the facts in this case, held, that the ap- 
pellee has not proved the allegations of his petition that the 
creditor had notice or knowledge of the bankruptcy proceedings. 


APPEAL for the district court from Box Butte county: 
JAMES J. HARRInGrox, JUDGE. Reversed and dismissed. 


H. M. Sinclair, W. P. Hall and R. C. Noleman, for ap- 
pellants. 


J. L. McPheely and William Mitehell, contra. 


Lerron, C. 


On the 6th day of December, 1898, W. P. Hall recovered 
a judgment in the county court of Phelps county against 
H. ©. Armstrong and Swen Morrine, for the sum of 
$462.10, with interest and costs. On the 8th day of April, 
1899, H. C. Armstrong, being then a resident of Alliance, 
Box Butte county, Nebraska, filed his petition in the 
United States court for the district of Nebraska, pray- 
ing that he be adjudged a bankrupt under the bankruptcy 
act. On April 10, 1899, he was adjudged a bankrupt, and 
on August 3, 1899, he was discharged as a bankrupt. 
The notes upon which the judgment was rendered in 
favor of Hall were made to Swen Morrine, as payee, and 
had been indorsed and delivered to Hall by him before the 
recovery of the judgment. In the bankruptcy proceed- 
ings a claim was scheduled in this manner: “31. Swan 
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Morrise. Addressed, Bertrand, Neb. Judgment for the 
sum of $325. The consideration for the above debt was 
money loaned to petitioner at Bertrand, Neb., in 1895.” 
The name of Swen Morrine did not appear in the schedule, 
and no claim was listed in favor of W. P. Hall. On the 
12th day of July, 1900, Hall filed a transcript of the 
judgment in the office of the clerk of the district court 
for Box Butte county, and caused an execution to be 
issued on the same and placed in the hands of the de- 
fendant Sweeney, as sheriff of that county, for service. 
By virtue of this execution, Sweeney, cs sheriff, levied on 
certain personal property belonging to Armstrong, and 
was about to advertise and sell the same on execution 
when Armstrong began this action in the district court 
for Box Butte county to enjoin W. P. Hall and E. P. 
Sweeney, as sheriff, from proceeding to collect the judg- 
ment by execution. The petition scts forth the bank- 
ruptcy proceedings, the discharge of Armstrong, and 
pleads that Hall had notice and actual knowledge of the 
bankruptcy proceedings in ample time to have had the 
judgment property scheduled among the liabilities of the 
bankrupt, and to have made due proof of his claim against 
the bankrupt. Hall answered, admitting the judgment 
and levy, and denying all the other allegations of the 
petition. 

There is only one question in this case, and that is, 
did Hall have knowledge of the bankruptcy proceedings 
in time to schedule his claim for proof and allowance. 
Armstrong testifies that on the 10th day of June, 1899, 
he was in Omaha for the purpose of listing one of his 
creditors, named Palm, whose name he had omitted from 
the list by inadvertence; that he met Mr. Hall upon the 
street near the Paxton Hotel. He was then asked: “What 
conversation did you have with Mr. Hall at that time in 
regard to your bankruptcy proceedings?” “He said: ‘I 
see you are going throngh bankruptcy.’ He laughed, and 
there was a lot of joshing going on.” Mr Hall testifies 
that he met Mr. Armstrong somewhere near the Paxton 
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Hotel sometime during the summer of 1899; his best im- 
pression was that it was after the month of June, and 
further testifies: 

Q. At that time was there anything said by you to him 
or he to you about taking bankruptcy proceedings? 

A. No, sir. 

Q. At that time did either of you say anything about 
his taking the bankruptcy act? 

A. No, sir. 

Q. During that summer was there anything said about 
him taking the bankruptcy act? 

A. No, sir. 

Mr. Hall further testifies that he had no notice or 
knowledge of the bankruptcy proceedings until the fall 
or winter of 1899. Swen Morrine testifies that during 
the months of March, April and May, 1899, he lived in 
Kearney; that he never received any notice by mail or 
otherwise of the bankruptcy proceedings, and did not take 
a notice to Mr. Hall’s office; and that he did not hear of 
Armstrong’s filing a petition in bankruptcy until a long 
time afterwards. C. H. Roberts, an attorney at law, 
who formerly resided at Holdrege, but now resides in 
Boise, Idaho, testified that he was acquainted with W. 
P. Hall and Swen Morrine; that he had knowledge of 
Armstrong’s instituting bankruptcy proceedings, which 
knowledge he obtained from W. P. Hall; that he had no ac- 
tual knowledge that Swen Morrine ever had any notice of 
the proceedings, and never had any conversation with him 
regarding the same. He states further that he had a con- 
versation with Mr. Hall about the bankruptcy proceed- 
ings; that he advised with him upon this matter shortly 
before he left Holdrege; that the communications were of 
a privileged character, and that he did not care to dis- 
close the nature of them. He further says, however, that 
he cannot tell the exact date of this conversation, but it 
was a short time before he left Holdrege, which was in 
October, 1900. Sam A. Dravo, of Holdrege, testified that 
he knew the parties; that the first he knew of Armstrong’s 
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taking bankruptcy proceedings was from Mr. Hall. He 
says: “He told me that Armstrong had taken or was tak- 
ing, I don’t know which, and for me not to say anything 
about it to Armstrong as he owned the Swen Morrine 
judgment or claim, I don’t know which, and was either 
going to sue him or issue execution. I think he said 
he was going to issue execution; that he knew where he 
was running a saloon and that he would jump onto the 
fixtures. As to these conversations Mr. Hall testifies that 
he had the conversation with Mr. Roberts in the latter 
part of the summer or early in the fall of 1900, and that 
he had the ecnversation with Mr. Dravo just before he 
filed the transcript and had the execution issued, which 
was in June, 1900. This is all the testimony relating to 
the knowledge of Mr. Hall of the bankruptcy proceedings. 
The burden of proof was upon the plaintiff, Armstrong, 
to sustain the allegation of his petition that Hall had 
knowledge of the bankruptcy proceedings in time to file 
his claim. Armstrong states that Hall said to him in 
June, 1899: “I see you are going through bankruptcy.” 
This is positively denied by Hall, who further swears he 
had no knowledge of the proceedings until after Arm- 
strong’s discharge. The conversations had between Hall 
and Roberts, and Hall and Dravo, were had a long time 
after the bankruptcy proceedings were over. Roberts fixes 
the time of his conversation as being after this period. 
Dravo is uncertain as to time, but his statement that in that 
conversation Hall stated to him that Armstrong was run- 
ning a saloon, and he was about to jump onto the fixtures, 
corroborates Hall’s testimony that this conversation took 
place just before he had the transcript filed and execution 
issued. It seems hardly probable that Mr. Hall, an ex- 
perienced lawyer, knowing that he had a judgment of 
nearly $500 against Armstrong, if he knew that Armstrong 
was going through bankruptcy, would have taken no steps 
to protect his judgment. Taking the testimony as a whole, 
we are of the opinion that Armstrong had not sustained 
the allegation of his petition that Hall had notice of the 
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proceedings. Under the bankruptcy act, which provides 
that the bankrupt is discharged from all his provable 
debts, except such as have not been duly scheduled in time 
for proof and allowance, with the name of the creditor if 
known to the bankrupt, unless such creditor had notice of 
the proceedings in bankruptcy, Armstrong was not dis- 
charged from the judgment debt and Hall had the right to 
have the execution issued and levied upon the goods in 
controversy. 

We are of the opinion that the judgment of the district 
court should be reversed, and judgment entered in this 
court in favor of the appellants dissolving the injunction 
and dismissing the case. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
and judgment is entered in this court in favor of the ap- 
pellants dissolving the injunction and dismissing the case. 


JUDGMENT ACCORDINGLY. 


WILLIAM A, CAMPBELL, RECEIVER, APPELLANT, V. BEN P. 
MILLER ET AL., APPELLEES. 


Firep May 3, 1905. No. 13,754. 


Evidence examined, and held to sustain the judgment of the district 
court. 


AppraL from the district court for Johnson county: 
JoHN S. STULL, JupGE. Affirmed. 


L. 0. Chapman and George A. Adams, for appellant. 


S. P. Davidson, contra. 
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LETTON, C. 


This was an action to foreclose a mortgage. From a de- 
cree refusing foreclosure, setting aside the mortgage, and 
quieting and confirming the title to the property in the de- 
fendant, an appeal has been taken. 

In October, 1901, the defendant, Ben P. Miller, pur- 
chased two lots in the city of Tecumseh, upon which was 
situated a livery barn. He borrowed part of the money 
used in the purchase from the Chamberlain Banking 
House. Two notes were given, one for $2,000, the other for 
$258.60, both secured by a mortgage on the premises given 
to Charles M. Chamberlain, who was the cashier of the 
bank. The $2,000 note was discounted by the Chamberlain 
Banking House to the Bank of Commerce of Kansas City, 
while the other note has remained in the bank. The $2,000 
note was afterwards renewed, rediscounted at the ‘same 
bank, and paid by the Chamberlain Banking House. Upon 
July 30, 1902, Miller and his wife executed to Charles M. 
Chamberlain a note and mortgage upon the same property 
to secure the payment of $2,258.60, and on August 18, 
1902, the previous mortgage for the same amount was re- 
leased upon the margin of the record by Charles M. Cham- 
berlain, but the old notes were never surrendered to the 
defendant Miller. The plaintiff, appellant, contends that 
the note and mortgage executed upon July 30 were given 
in renewal of the debt to the bank evidenced by the former 
notes and mortgage, and that it is still due and unpaid ; 
while the defendants claim that the prior mortgage debt 
was fully paid about the 20th day of July, 1902, and that 
the note and mortgage in controversy were executed with- 
out consideration, and for the purpose of allowing Charles 
M. Chamberlain, individually, to negotiate the same for 
the purpose of raising money for the defendant Miller to 
use in his business as a dealer in horses. 

The only questions presented are questions of fact. It 
appears that the Chamberlain Banking House became in- 
solvent in 1902, and Charles M. Chamberlain, its cashier, 
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thereafter absconded. The plaintiff is now receiver of the 
bank. In July, 1904, an individual came to Tecumseh in 
possession of this note and mortgage, and the receiver pro- 
cured a search warrant to be issued, and thereby obtained 
possession of these papers. The evidence as to the note 
and mortgage being given in renewal of the former debt is 
largely circumstantial. S. M. True, who was the teller of 
the Chamberlain Banking House at the time, testifies to 
the facts with reference to the borrowing of the money 
from the bank in the first place, the renewals of the $2,000 
notes, and the execution of the note and mortgage of July 
30. The facts which he relates, together with the entries 
in the books of the bank, tend to sustain the allegations of 
the plaintiff’s petition. Corroborating testimony to some 
extent is also afforded by the schedule of debts filed by the 
defendant Miller in a bankruptcy proceeding in the United 
States district court for the district of Nebraska. On the 
other hand Miller himself, together with two other wit- 
nesses, positively testify to the payment at different times 
to Charles M. Chamberlain, as cashier, of money sufficient 
to discharge the mortgage debt to the bank, prior to the ex- 
ecution of the note and mortgage which it is sought to fore- 
close. Miller testifies, in substance, that in 1901 and 1902 
he was largely engaged in the business of buying and sell- 
ing horses; that he had bought a large number of horses in 
Idaho, and had shipped them to Nebraska in July, 1902; 
that one Buffam was in charge of a car load of the horses 
at Fairbury; that Chamberlain was pressing him for pay- 
ment of the debt to the bank, and that, in consequence of 
this, he directed Buffam to sell the horses, regardless of 
what they brought, as Chamberlain wanted his money. 
Buffam testifies that, under Miller’s direction, he sold the 
horses and paid to Chamberlain for Miller $1,015, directing 
it to be applied upon the “barn note,” and that he after- 
wards paid $3850 more between the 20th and 25th of July 
for this purpose. Miller testifies that with money derived 
from the sale of a number of horses at Firth, Nebraska, 
between the 17th and 22d of July, he paid to Chamberlain 
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$850 to apply on this debt, and that afterwards he paid 
him $50 more. In this he is corroborated by the witness 
Taylor, who details the circumstances attending. the sale 
of the horses at Firth, his delivery of the money for the 
same to Miller, and his being with Miller in Tecumseh at 
the time the money was paid to Chamberlain. He says he 
asked True for the old notes, and True said Chamberlain 
had put then away and he could not find them. Miller 
further testifies that at the time he paid the debt to the 
bank he had contracted for several shipments of horses 
which were yet to come from Idaho, and that he was much 
in need of money to pay for the horses when they arrived, 
and carry on his business; that Chamberlain told him, if 
he would execute another note and mortgage on the prop- 
erty, that he believed he could negotiate the same and pro- 
cure him the money to use in his business; that, relying 
upon this promise, he executed the note and mortgage in 
controversy, and never received any money therefor; and 
that Chamberlain soon after went away; taking the note 
and mortgage with him. It appears also that the note and 
mortgage sued upon were never entered upon the books 
of the Chamberlain Banking House as belonging to it, 
while the prior note and mortgage were properly shown 
thereon. 

From a co.sideration of this evidence we believe that the 
judgment of the district court is supported by the evi- 
dence. Independent of the result reached by that court, 
we are convinced that the defendant has sustained the al- 
legations of his answer, and that the decree setting aside 
the mortgage and dismissing the foreclosure proceedings 
is fully justified by the evidence. 

- We recommend that the judgment of the district court 
be affirmed. 

AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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LILLIAN B. MASON, APPELLEE, V. CORDELIA M. STRICKLAND 
ET AL, APPELLANTS, 


Firep May 3, 1905. No. 13,782. 


1, Specific Performance. A party to a contract of sale of real estate 
for cash upon the delivery of the deed is excused from perform- 
ance if the other party neglects or refuses to pay when the deed 
is ready for delivery and requests an extension of the time for 
payment. 


2. Rescission. It is optional with a vendor to rescind a contract of sale 
when the vendee fails to perform the same according to its terms, 
and a demand for the return of a deed sent to the vendor’s 
agent, to be delivered upon payment of the money—the same per- 
son being the agent of the vendee—together with a notice that 
the ‘deal is off,” is an exercise of the option and a rescission oi 
the contract. 


3. Delivery of Deed. Where the agent of a vendor receives a deed for 
the purpose of delivery upon payment of the consideration, with- 
out disclosing that he is also agent for the vendee, and places the 
deed upon record after he has been notified by the vendor that 
the contract has been rescinded for non-performance, no legal de- 
livery of the deed has been made, and the grantee acquires no 
title thereby. 


APPEAL from the district court for Dawes county: WIL- 
LIAM H. WESTOVER, JUDGE. Reversed with dircctions. 


Allen G. Fisher, for appellants. 
Albert W. Crites and E. M. Slattery, contra. 


LeETton, C. 


This is an appeal from a decree of the district court for 
Dawes county enforcing specific performance of a contract. 
for the sale of real estate. Certain property, consisting of 
a house and two lots in the city of Chadron, was owned by 
one Cordelia M. Strickland, who had forinerly resided at 
that place, but at the time of the transaction was a resident 
of Joplin, Missouri. Reynolds & Slattery were real estate 
agents, doing business at Chadron. They had for several 
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years acted as agents for Mrs. Strickland in renting her 
property, paying taxes thereon and for the sale thereof. 
On January 20, 1903, they wrote her to the effect that they 
had received an offer of $1,500 for the property, and asking 
instructions. She answered asking further information, 
and on February 9 they wrote her that this was a cash 
offer, out of which their commission of five per cent. was 
to come. On February 21 she wrote she would take $1,500 
net, and that they might have all over that amount which 
they might get at present. On March 4 they wrote they 
believed they had a deal closed, but the parties desired ten 
days in which to make arrangements to get the money; 
and on March 6 they wrote as follows: “We have closed a 
deal for the sale of your house to Mrs, Lillian Mason, and 
herewith hand you deed for execution. * * * We will 
prepare abstracts and net you $1,500 on this deal” On 
March 9 she wrote, accepting the offer and inclosing the 
deed; also informing them that she had sent two orders, 
one for $700 and one for $300, to her brother, Henry Maika, 
to whom she was indebted to the amount of $700, and re- 
questing them to ask him to take only $300 cash, and a note 
for the balance of the $700 coming to him, as she wanted 
cash to fight water ina mine. On March 12 or 18, Henry 
Maika went to Slattery’s office, and told him of the orders 
he had, to be paid:as soon as the deal was closed, and was 
told by Slattery that the deed was defective in form and 
that he thought it would have to be sent back for correc- 
tion. He was further told that the money was not there 
and that it would be there probably by the 1st of April; 
that Mrs. Mason was not in town and he would have to 
write to her. On March 13, apparently after this conver- 
sation, Reynolds & Slattery wrote to Mrs. Strickland, in 
substance, that they had been talking to Mrs. Mason in 
relation to the deal; that she would be able to raise the 
money by the first of next month; that she had loaned her 
money and the debtor had agreed to pay by that time, and 
that if need be she could get the money of the bank on the 
collateral. They further say: “Are you willing to wait 
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until the first of the month before the deal is closed?” No 
answer was sent by mail to this letter, but on March 16 
Mrs. Strickland wrote, and her brother Henry Maika on 
March 19th presented, to Reynolds & Slattery a request for 
the return of the deed, and a notification that she “con- 
sidered the deal with Mrs. Mason off, which was to be 
strictly for cash.” Mr. Slattery, to whom this order for the 
‘ return of the papers was presented, refused to return the 
deed to Mrs. Strickland, and placed it upon record that 
day. After the conversation with Slattery on March 12 or 
18, Henry Maika negotiated a sale of the property to one 
John H. White, who was the tenant in possession, for 
$1,800, and notified his sister of that fact. She thereupon 
sent him a conveyance of the property to himself, which 
he placed on record on March 19 before demanding the 
return of the deed from Mrs. Mason. Up to this time Mrs. 
Mason had paid no money, but had caused to be left with 
Reynolds & Slattery on March 13 an unindorsed negotiable 
note for $1,200. Mr. Slattery testifies that he was acting 
as agent for Mrs. Mason in receiving the deed and placing 
the same on record, and that his firm had money of its own 
in the bank sufficient to pay for the decd. 

This case is another example of that too numerous class 
in which a man attempts to serve two masters, and in 
which his duty to one is apt to interfere with the proper 
discharge of the obligation resting upon him to protect the 
interest of the other. We think it clear that the contract 
of sale with Mrs. Mason was never completed by payment 
according to its terms. The first letter told Mrs. Strick- 
land that a cash offer of $1,500 had been made to her 
agent. This was rejected, and an offer made by her to 
accept $1,600 cash and to allow the agents all over $1,500 
as their commission. Her letter of March 9 evidently an- 
swered the letter of March 6, in which they stated that the 
deal was closed. There can be no question that these let- 
ters indicate an offer for a cash transaction on the part of 
Mrs. Strickland. The evidence further shows that Mrs. 
Mason had made a cash offer for the property to the agents, 

53 
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and this offer had been accepted. When the deed came, 
Mrs. Mason was not prepared to pay the cash, and an ex- 
tension of time to April 1 was requested. This extension 
was never granted by Mrs. Strickland, but she thereupon 
withdrew her offer to sell for $1,600. Her brother knew of 
the negotiations; he also knew they had not been com- 
pleted; and when he found his sister could obtain a better 
price for her property he notified her to this effect, and she 
withdrew her offer to sell at that price. 

A party to a contract of sale for cash upon delivery is 
excused from performance if the other party at the time 
of performance refuses to perform, but requests an ex- 
tension of time. Beauchamp v. Archer, 58 Cal. 431. When 
the deed arrived on March 13, the money was due to be 
paid. Instead of paying it, an extension of time was asked 
for over fifteen days, which was never granted. The money 
was not paid even then, nor at any time, until it was 
brought into court’ when this action was begun. The de- 
livery to Reynolds & Slattery was not a delivery to Mrs. 
Mason, since the agency for Mrs. Mason that Slattery now 
asserts to have existed was not disclosed to Mrs. Strick- 
land. Slattery could do nothing with the deed to confer 
any rights upon Mrs. Mason unless his acts were either 
authorized or ratified by his principal, Mrs Strickland. 
In a legal sense the deed has never been delivered, its re- 
cording was a breach of confidence, and no rights can be - 
acquired by such a proceeding. Patrick v. 1/cCormick, 10 
Neb. 1; Sorwcard v. A/oss, 59 Neb. 71. 

The petition alleges a contract to pay $1,600 in cash for 
the property upon delivery of a deed; that at the time of 
delivery to plaintiff’s agents she was ready and willing to 
pay the consideration money, and would have done go but 
for the fact of the recording of the deed to Maika. But the 
deed was ready for delivery on March 12, and the plaintiff 
notified by letter to that effect; and on the 13th, so far 
from being ready and willing to pay, she by her agent, 
Obercotter, asked for an extension of time to April 1. The 
evidence therefore fails to sustain the allegations of the 
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petition, and Mrs. Strickland had a right, upon the non- 
performance, to sell the property to her brother or to any- 
one else. It was optional with Mrs. Strickland to termi- 
nate the contract upon her vendee’s failure to perform the 
same according to its terms, and her sale to her brother 
was an exercise of this option and a rescission of the con- 
tract from that time on. Haton v. Redick, 1-Neb. 305. The 
deed has never been delivered, and is a cloud on the title 
of the defendant, White, who apparently is entitled to the 
relief which he asks in his cross-petition. 

Whether or not there at any time existed a valid and en- 
forceable contract between Mrs. Mason and Mrs. Strick- 
land we do not find it necessary to decide. We have fol- 
lowed in the discussion the case as presented in the briefs 
and argument of counsel. 

We recommend that the judgment be reversed and cause 
remanded, with directions to enter a decree in favor of the 
cross-petitioner, White, as prayed in his cross-petition. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoiny 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to enter a decree in 
favor of the cross-petitioner, White, as prayed in his cross- 
petition. 

JUDGMENT ACCORDINGLY. 


Rosert Bussine v. W. E. TAGGERT. 


Fitep May 8, 1905. No. 13,790. 


1. County Court. Jurispicrion. A county court does not lose juris- 
diction in an action, not within the jurisdiction of a justice of the 
peace, by reason of the fact that at the hour to which such action 
had been continued the county judge was not present in his office 
and did not appear for more than one hour thereafter. 
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2, Judgment: CoLLATERAL ATTack. The fact that a county judge in an 
action pending before him not within the jurisdiction of a justice 
of the peace, was not present in his office at the hour to which 
such cause had been continued and for more than one hour there- 
after, and that he thereafter, in the absence of the defendant, 
rendered judgment in said cause against the defendant as of the 
hour and day to which said cause had been continued, does not 
render such judgment void or open to collateral attack. 


: Revivor. The fact that the transcript of a judgment ren- 
dered in a county court was filed in the office of the clerk of the 
district court after the judgment had become dormant did not 
prevent the district court from acquiring jurisdiction of the 
proceedings to revive the judgment. Furer v. Holmes, ante, p. 393. 


Error to the district court for Dawson county: Brune 
O. HOSTETLER, JUDGE. Affirmed. 


George W. Fox, for plaintiff in error. 
E. A. Cook, contra. 


JACKSON, C. 


On April 9, 1895, defendant in error filed his petition in 
the county court of Greeley county, praying judgment 
against the plaintiff in error for an amount in excess of 
the jurisdiction of a justice of the peace. Summons was 
duly issued and served requiring an answer on the 6th day 
of May following. On that date plaintiff in error filed 
his answer, together with an application for continuance, 
and the case was continued until May 18 at the hour of one 
o’clock P. M. From the record it appears that on the 18th 
day of May, 1895, at one o’clock P. M., plaintiff appeared 
by his attorney, and defendant appeared by his attorney, 
and that a trial was had to the court, which resulted in a 

‘judgment favorable to the defendant in error for the sum 
of $512.12. A transcript of the judgment was filed in the 
office of the clerk of the district court for Dawson county 
on the 24th day of January, 1903, the judgment having in 
the meantime become dormant. On the 23d day of Feb- 
ruary, 1903, defendant in error instituted proceedings in 
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the district court for Dawson county to have the judgment 
revived. A conditional order of revivor was made and 
served on the plaintiff in error in Dawson county, requir- 
ing cause to be shown within thirty days why the judgment 
should not be revived; and on the 1st day of April, 1903, 
plaintiff in error filed a showing in the nature of an answer, 
wherein the allegations material to the consideration of 
the case were: That on the 18th day of May, 1895, he, to- 
gether with his counsel, went to the office of the county 
judge of Greeley county, at the hour of one o’clock P. M., 
and remained there and where they could see into said 
office continuously from that time until after two o’clock 
P. M. of said day, prepared and ready to try said cause; 
that at no time during such time was said county judge or 
said plaintiff, or any attorney or any agent for him, in said 
office, or where the plaintiff in error or his said attorney 
could see them or any of them; and that the judgment was 
not rendered or entered until after that time, but was 
falsely, wrongfully and wilfully entered by said county 
judge, and by him entered on his docket as of the date of 
May 18, 1895, at one o’clock P. M., and during the absence 
of both the plaintiff in error and his attorney, and without 
the knowledge or consent of either of them, and without no- 
tice thereof. It is also alleged that the answer filed in his 
behalf stated a meritorious defense, which he could have 
sustained by testimony; and that the transcript of the 
judgment was not filed in the office of the clerk of the 
district court for Dawson county until after the expiration 
of more than five years after the date of its pretended ren- 
dition and entry, and that no execution had ever been 
issued on said judgment. To this answer the defendant in 
error filed a general demurrer, which was sustained in the 
district court, and the plaintiff in error elected to stand on 
his answer; a judgment of revivor was duly entered, from 
which this proceeding in error was instituted. 

Error is predicated upon the order sustaining the de- 
murrer and the judgment of revivor. Two questions are 
discussed by the plaintiff in error. It is first contended 
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that the judgment was procured by fraud perpetrated by 
the county judge; that it appears from his answer in the 
revivor proceedings, and is admitted by the demurrer, that 
the judge was absent from his office at the hour of one 
o’clock P. M. on the 18th day of May, 1895, and for more 
than an hour thereafter; and that by reason of that fact 
the county court lost jurisdiction, and that the judgment 
afterwards rendered was void; second, that the judgment 
having become dormant before the transcript was filed in 
the district court for Dawson county, such court was with- 
out jurisdiction to entertain the application to revive the 
judgment. It does not appear that either of these conten- 
tions are well founded. County courts are by law vested 
with jurisdiction concurrent with the district court in 
civil cases in any sum not exceeding $1,000, exclusive of 
costs. It is the duty of the county court to hold a regular 
term at the county seat, commencing at nine o’clock A. M. 
on the first Monday of each calendar month, for the trial 
of such civil actions brought before such court as are not 
cognizable before a justice of the peace, and such term 
shall be deemed to be open without any formal adjourn- 
ment thereof until the third Monday of the same month, 
when all cases not then finally determined shall be con- 
tinued to the next regular term, and the provisions of the 
code relative to the trial docket in the district court, as 
far as they are in their nature applicable, apply to the 
calendar of the county court. By section 28, chapter 
20, Compiled Statutes, 1903 (Ann. St. 4811), it is pro- 
vided that when, for any cause, the probate judge fails 
to attend at the commencement of any regular term, or 
at the time when any cause is set for trial, or the time to 
which any cause may be continued, the parties shall not 
be obliged to wait more than one hour, and, if he does not 
attend within the hour, the parties in attendance shall be 
required to attend at nine o’clock A. M. of the following 
day, and if such judge shall not attend at that time the 
cause shall stand continued until the first day of the next 
regular term. It must be apparent from an examination 
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of these provisions of the statute that the failure of the 
county judge to appear at the time to which the cause had 
been continued did not divest the court of jurisdiction, and 
that notwithstanding his failure to appear the cause still 
stood for trial at nine o’clock A. M. on the following day. 
It follows therefore that the answer of the plaintiff in 
error in the revivor proceedings should not cnly have 
shown an appearance at the hour of one o’clovk P. M. on 
the 18th day of Mav, 1895, and his presence there for one 
hour thereafter, but that he also appeared at the hour of 
nine o’clock A. M. on the following day, because the failure 
of the judge to appear at his office on the 18th day of May, 
1895, was not jurisdictional, and the most that might be 
said of the entry of the judgment as of the hour of one 
o’elock P. M. on the 18th day of May, 1895, is that it was 
an irregularity, which might and should‘have been taken 
advantage of by the plaintiff in error in an application to 
set the judgment aside. It is not such an irregularity as. 
would invalidate the judgment or subject it to collateral 
attack, as it is sought to do in this proceeding. 

As to the contention of the plaintiff in error that, the 
judgment having become dormant before the transcript 
was filed in Dawson county, the district court for that ~ 
county was without jurisdiction to entertain an applica- 
tion to have the judgment revived, such coutention seems 
equally without merit. It could certainly result in no 
prejudice to the plaintiff in error that the application to 
revive the judgment was made in the county where he 
appears to have then resided, and where personal service 
of the conditional order could be made. It would seem 
rather to be more favorable to him, as he was thereby en- 
abled to contest the revivor without leaving the county of 
his residence. The identical question, however, seems to 
have been determined adversely to his contention in this 
court. In Furer v. Holines, ante, p. 393, it was held that, 
where the transcript of a judgment in justice court was 
filed in the office of the clerk of the district court after the 
judgment had become dormant, it did not prevent the dis- 
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trict court from acquiring jurisdiction of proceedings to 
revive the judgment. 

We recommend that the judgment of the district court 
be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM F. Porter v. STATE OF NEBRASKA, 


FILep May 17, 1905. No. 13,776. 


Review: LAw or Case. It is the settled doctrine in this jurisdiction 
that a legal principle involved in the trial of a case, when once 
determined, becomes thereafter the law of the case, binding not 
only upon the trial court, but this court as well, and will not or- 
dinarily be reexamined in a subsequent review of the proceed- 
ings of an inferior court had in the further trial of the action. 


Error to the district court for Lancaster county: Lin- 
COLN F Rost, Jubce. Affirmed. 


Benjamin F. Johnson, for plaintiff in error. 


Norris Brown, Attorney Gencral, and W. B. Rose, 
contra. 


PER CURIAM. 


The questions herein presented for determination are es- 
sentially the same of those considered and determined in 
this case on a former appeal. State v. Porter, 69 Neb. 208. 
As the case was first presented, the questions considered 
arose on a demurrer to the petition. Upon the cause being 
remanded, an answer was filed, and the state moved for 
judgment on the pleadings. This motion was sustained. 
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The answer, aS we construe the pleadings, presents no 
tion not passed upon in the consideration of the ruling 
on the demurrer. It is alleged in the answer that the de- 
fendant as a member of the state brand and mark com- 
mittee was, under the provisions of the law, entitled to 20 
per cent. of all the fees paid in for the recording of brands 
and marks, and that as a member of said committee he 
lawfully received, and for his use and benefit, 20 per cent. 
of all the brand and mark fees paid to said committee for 
the recording of brands and marks. This is the money in 
controversy and to recover which the action is prosecuted. 
It was decided on the former appeal that in receiving this 
money the defendant assumed to act in an official capacity 
as secretary of state, and to exercise a power derived from 
the state which he cannot now be heard to repudiate, and 
that he cannot now consistently with good faith deny that 
he so acted; that, having received the fees in controversy 
which he retained for: services rendered by him as secre. 
tary of state and in his official capacity, the conclusion 
that he must account for them to the state inevitably fol- 
lows. We find in the pleadings no question of estoppel 
not considered and passed upon on the former hearing. 
While it is alleged that because of the enactment of the law 
the state is estopped to claim these fees, this fact received 
attention and was included in the discussion of the validity 
of the law and its effect on the legal rights of the parties, 
and was resolved against the contention of counsel for the 
defendant. Whether the law be considered as valid or 
invalid, it is not believed that it can have the effect of 
annulling a provision of the fundamental law fixing the 
salaries of state officers. It is the settled doctrine in this 
jurisdiction that a legal principle involved in the trial of a 
case, when once determined, becomes thereafter the law of 
the case, binding not only upon the trial court, but this 
court as well, and will not ordinarily be reexamined in a 
subsequent review of the proceedings of an inferior court 
had in the further trial of the action. Applying this rule 
to the questions presented by the record, and it follows 
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that the judgment rendered below should be affirmed, and 


it is so ordered. 
AFFIRMED. 


FRED GEORGE, JR., APPELLEE, V. HERMAN PECKHAM, 
APPELLANT. 


Fitep May 17, 1905. No. 13,735. 


1. Nuisance: InJunction. The process of injunction cannot be availed 
of by a private citizen to abate a purely public nuisance from 
which he suffers no special or peculiar injury of a continuing 
nature for which an action at law will afford him no adequate 


remedy or redress. 


2. Jurisdiction. It is not enough to confer jurisdiction upon equity 
that the plaintiff has suffered damages special and peculiar to 
himself and in which the public do not share, but such damages 
must be of such character as to be incapable of being measured 
and compensated in damages. 


3. Special Damages. Damages to an individual are not rendered special 
or peculiar within the meaning of the above mentioned rule by 
the fact that they exceed those inflicted upon the general public 
in degree, but to have that character they must differ from the 


latter in kind. 


APPEAL from the district court for Lincoln county: 
CHARLES L. GUTTERSON, JupDcE. Reversed and dismissed. 


Wilcox & Halligan, for appellant. 
Hoagland & Hoagland and Beeler & Muldoon, contra. 


AMES, C. 


The issues and facts in this case are thus stated in the 
brief of appellant, and, as they appear not to be in dis- 
pute, we adopt the recital. The case was submitted with- 
out oral argument. 

The plaintiff in his petition alleged that there was a 
public highway leading south from Brady Island, across a 
bridge over the Platte river, to the south side of said river, 
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through the N. W. %4 of section 14, T. 12, R. 27, which 
was free for every one to pass and repass at pleasure; that 
the plaintiff was a resident of Lincoln county, residing 
near the N. E. corner of section 15, T. 12, R. 27; that he 
traveled said road in going to and from Brady Island; 
that he had about ten car loads of hay, which it was nec- 
essary for him to haul over said road and load the same 
on cars at Brady Island; and that on the 8th day of April, 
1903, he proceeded to haul said hay, as he had a right to 
do; that the defendant on the said 8th day of April pro- 
ceeded to obstruct said road by the construction of ditches 
across the same, on or near the N. W. corner of section 14, 
T. 12, R. 27, which said ditches obstructed the highway 
and prevented the plaintiff from hauling his hay over said 
highway, and compelled him to take a circuitous route 
over boggy and stumpy lands, which had not been worked 
as a highway, by which cause plaintiff had been obstructed 
in his right to travel over said road, and. had been dam- 
aged by the loss of time, causing him much trouble in 
having his loads of hay damaged, all to his damage in the 
sum of $100; that said obstruction made said highway im- 
passable for teams, and prevented the plaintiff and others 
who desired to travel said highway from so doing; that 
the plaintiff, if said obstruction in said highway was al- 
Icwed to continue, would suffer special damage, because of 
the fact that plaintiff had a large amount of hay which 
he was in process of baling, and which was necessary for 
him to load in cars at Brady Island, and that he must nec- 
essarily travel over the highway thus obstructed by the de- 
fendant; that unless he could haul his hay over said high- 
way, he would be damaged in a large amount by his failure 
to get his hay to market, and that no adequate remedy at 
law existed for said damages; and that the defendant 
threatened to continue the said obstruction. He prayed 
an injunction against the defendant and for $100 damages, 
as aforesaid. The defendant answered, admitting his 
residence in Lincoln county; denied that a public highway 
existed where claimed by the plaintiff; denied that the de- 
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fendant obstructed said highway; denied the plaintiff’s 
damage, and that he had no adequate remedy at law; and 
further answered that no road had ever been laid out - 
across his place, but that he had permitted the public to 
use a right of way over a portion of his land, reserving 
to himself the right to require the public to travel in such 
places as were most convenicnt and advantageous to the 
defendant. He further alleged that said alleged highway 
ran upon his said land along the banks of the Platte river, 
and that the Platte river had been washing away his said 
land and the said highway over which the public traveled ; 
that, in order to prevent the washing away of said land, 
he had prepared another road, adjoining and parallel to 
the road in question, over which he desired the public to 
travel, for the purpose of allowing the old road to grow 
up into trees and willows, in order that the land on which 
said road was situated might better resist the encroach- 
ments of the river. He alleged that the new way prepared 
by him was in eyery respect equal to the old one, and ad- 
mitted that he had plowed furrows across the old road in 
order to compel the travel to go on the new road, and he 
alleged that he did this under the direction of the road su- 
pervisor. The reply was in effect a general denial, and 
also a plea of estoppel, claiming that the defendant was 
estopped to deny the existence of a public road by rea- 
son of the fact that the defendant permitted the said road 
to be worked by the public officials from year to year, 
and that the defendant himself had assisted in working 
the road. The testimony, both for the plaintiff and the 
defendant, was practically the same, the only disputed 
point being whether or not the new road was in good con- 
dition; the plaintiff and one or two witnesses testifying 
that the new road was not in good condition, and that it 
was impossible to haul as large loads over the new as old 
road, while the defendant, the road overseer, and all of 
his witnesses testified that the new road was in fairly good 
condition, and that just as heavy loads could be hauled 
over the new road as over the old one. The plaintiff hi-- 
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self testified that he did not attempt to haul hay over the 
new road at first; that he had a load of hay that would 
weigh three tons, and that he drove it right down into the 
ditch that the defendant had plowed across the old road, 
and, without attempting to go over the new road, un- 
hitched his four-horse team from the wagon, leaving the 
wagon in the road, took his team honie, and then started 
for town to begin legal proceedings against the defendant. 
The district court, after trial, granted a perpetual in- 
junction as prayed, and awarded the plaintiff the sum 
of $200 as damages, and the defendant appealed. 

The wrongs of which the plaintiff complains appear to 
-us to be divided between two distinct categories which he 
and the trial court seem to have confused. If it be true that 
the defendant, as the immediate consequence of his obstruc- 
tion of the highway, if it was a highway, inflicted a special 
‘and peculiar dainage upon the plaintiff by preventing him 
from hauling his hay to market, an action at law would 
have afforded speedy and adequate redress therefor. This 
consequence of the wrongful act, if it were such, was im- 
mediate, and did not differ materially in its alleged effect 
upon the plaintiff from that of an ordinary act of tres- 
pass of which equity has no jurisdiction. If, subsequently, 
the defendant continued to obstruct a public highway so 
as to render the same unsuitable for travel, the injury, 
if any, which the plaintiff experienced therefrom was 
suffered in common with the rest of the public, and was 
not in any sense special or peculiar to himself, and was 
therefore one which could be redressed only at the suit 
of the public. There is, happily, as little dispute be- 
tween counsel about the law as there is about the facts, 
thopgbh a large number of authorities illustrative of its 
various phases are cited in behalf of each party. We do 
not think that it is incumbent upon us to review them 
here. It is familiar law that the process of injunction 
cannot be availed of by a private citizen to abate a purely 
public nuisance from which he suffers no special or pecul- 
iar injury of a continuing nature for which an action at 
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law will afford him no adequate remedy or redress, and 
that for a single injury capable of estimation in dam- 
ages, although inflicted in the perpetration of a public 
wrong, compensation must be sought in a court of law. 
Hidemiller Ice Co. v. Guthrie, 42 Neb. 238, 254; 3 
Pomeroy, Equity Jurisprudence, sec. 13849; Shed v. Haw- 
thorne, 3 Neb. 179; Ray v. Colby & Tenney, 5 Neb. (Unof.) 
151; Hill v. Pierson, 45 Neb. 503. To the same effect 
seem to be all the authorities. It is not encnrgh to 
to confer jurisdiction upon equity that the plaintiff has 
suffered damages special and peculiar to himself and in 
which the public do not share, but such damages must 
be of such a character as to be incapable of being meas- 
ured and compensated in damages. The law is equally 
well established that if the damages suffered by an in- 
dividual are of the same nature as those inflicted upon 
the public at large, they are not rendered special and 
peculiar within the meaning of the above mentioned rule 
by the fact that they exceed the latter in degree. In order 
to be included within the rule they must differ from the 
latter in kind. Jones v. City of Chanute, 63 Kan. 243, 65 
Pac. 243; O’Brien v. Central Iron & Steel Co., 158 Ind. 
218, 63 N. E. 302; Gundlach v. Hamm, 62 Minn. 42, 64 N. 
W. 50. 

Tested by these rules, it is quite evident that the suit 
cannot rightfully be maintained, and we recommend that 
the judgment of the district court be reversed and the ac- 
tion dismissed. 


Lrerron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the action dismissed. 


REVERSED. 
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LININGER & METCALF COMPANY Vv. FRANK H. CLARK. 
Frrep May 17, 1905. No. 13,797. - 


Pleading: Harmrrss Error. New matter pleaded in a reply is con- 
structively denied by the statute, and leave to amend an answer 
so as to put such matter formally in issue, although erroneous, is 
error without prejudice. 


Error to the district court for Lancaster county: LIn- 
COLN Frost, JupGE. Affirmed. 


Mockett & Polk, for plaintiff in error. 


George W. Berge, contra. 


AMES, C. 


This action was begun in the county court by a petition 
in the usual form to recover on several promissory notes 
executed by the defendant to the plaintiff. The answer 
pleaded that the notes were given for the purchase price 
of a threshing machine bought by defendant from plaintiff, 
and that a consideration of the purchase was a warranty 
of the machine, which had been broken, and that as a con- 
sequence of the breach the sale was by consent of the par- 
ties rescinded, and the machine returned to the plaintiff, 
which, in consideration thereof, had agreed to cancel and 
surrender the notes sued upon. The reply, besides a gen- 
eral denial of new matter, admitted the return of the ma- 
chine, but pleaded that the consideration of the return 
was not a rescission of the sale, but a special written 
agreement copied in the pleading, authorizing the plain- 
tiff to sell the machine at public or private sale, and apply 
the funds, less expenses of sale, as a payment in whole or 
in part upon the notes in suit. Upon the issues thus 
framed there was a trial and a judgment for the defendant, 
from which an appeal was taken to the district court. 
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On the trial in the district court, upon pleadings identi- 
cal with those above described, the defendant offered to 
prove that the instrument set forth in the reply was not 
and had never been in fact the agreement of the parties, 
but that the defendant had been induced to sign it by 
fraudulent representations and concealment of its con- 
tents, upon the supposition that it expressed the agree- 
ment to rescind pleaded in the answer, and nothing else. 
The evidence was objected to by the plaintiff and excluded 
by the court on the ground that the matter sought to be 
proved by it had not been pleaded. The defendant then 
applied for and obtained leave to amend his answer by 
pleading the matter thus excluded from evidence. The 
trial then proceeded to verdict and judgment for the de- 
fendant, and the plaintiff prosecutes this proceeding upon 
the single assignment of error that the amendment changed 
the issues upon which the case was tried in the county 
court, and was therefore improperly permitted to be made. 

We think there was no error. The instrument pleaded 
in the reply was not mentioned in the petition, and, if it 
was procured under the circumstances detailed by the de- 
fendant, the latter had no reason to suspect its existence or, 
if he did suspect it, to anticipate that advantage would be 
attempted to be taken of it until it was in fact pleaded by 
the plaintiff. He had, therefore, neither occasion nor op- 
portunity to plead concerning it in his answer. When the 
instrument was set out in the reply of the plaintiff, it stood 
constructively denied by the statute, and the defendant was 
entitled to maintain that denial by any evidence tending to 
show that it was not in fact a contract of the parties, or 
intentionally or knowingly executed by himself, but had 
been fraudulently procured. If the plaintiff had desired 
that the instrument should be impeached, if at all, by 
formal pleadings, he should have set it forth in his petition, 
so as to have afforded the defendant an opportunity for so 
doing. He could not deprive the defendant of opportunity 
for impeaching it by withholding it from the issues until 
the reply. Hence, we think, the court erred in excluding 
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the evidence when it was first offered and in ordering the 
amendment, but that the latter error was without prejudice 
_ because it did not in fact change the issues, and the former 
was cured by the subsequent admission of the evidence. 
Tt is recommended that the judgment of the district 
court be affirmed. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


McCorMickK HARVESTING MACHINE COMPANY V. J. D. 
STIRES. 


Fitep May 17, 1905. No. 13,808. 


Jurisdiction of a special proceeding is not conferred merely by calling 
the attention of the court to the fact that an indispensable statu- 
tory foundation is wholly lacking. : 


Error to the district court for Platte county: CoNRAD 
HOLLENBECK, JUDGE. Affirmed. 


O'Neil & Gilbert, for plaintiff in error. 


J.J. Sullivan, contra. J. D. Stires, pro se. 


AMES, C. 


There is no dispute in this case about the facts. The 
plaintiff sued M. E. Beerbower, a married woman, in the 
county court of Platte county, upon some promissory notes. | 
The defendant was then absent from the state, and she was 
never served with summons, either actually or construct- 
ively, and never appeared in the suit in person or by at- 
torney. By mistake of the constable a summons was served 
upon her husband and returned as having been served per- 

54 7 
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sonally upon her, and a formal judgment was rendered 
against her of which a transcript was filed and docketed 
in the office of the district clerk for Nance county. Upon 
the transcript execution was issued and returned unsatis- 
fied, and proceedings in garnishment, regular in form, were 
prosecuted against one A. L. Stores. In this proceeding 
Mrs. Beerbower appeared for the especial and sole purpose 
of objecting that there was no judgment against her in 
favor of the plaintiff. The garnishee answered that he was 
indebted to Mrs. DBeerbower in a certain sum as rent 
accrued or accruing under a lease of a tract of land be- 
longing to her, which sum he was ordered to pay and did 
pay into court for the use of the plaintiff, and which the 
plaintiff received from the clerk in satisfaction of its sup- 
posed judgment. Subsequent to the service of the sum- 
mons in garnishment, but before the garnishee had paid 
or been ordered to pay the money into court, and before 
Mrs. Beerbower appeared to object to the garnishment pro- 
ceedings, she assigned the rents in controversy to the de- 
fendant in error, J. D. Stires. This is an action by Stires, 
as assignee of the rents, against the plaintiff in the garnish- 
. ment for money had and received to the use of the former. 
The petition was in the ordinary form in such cases, and 
the answer pleaded the alleged judgment and the proceed- 
ings in garnishment as a defense. The reply alleged that 
before the proceedings were begun the county court, by 
which the supposed judgment was rendered, had vacated 
it and set it aside as having been obtained without service 
of summons upon the defendant therein and without juris- 
diction. There was a trial upon which the matter pleaded 
in the reply was admitted in evidence, and the defense was 
disallowed, and the plaintiff recovered a verdict and judg- 
ment for the sum sued for. Proceedings in error were 
prosecuted in this court where the judgment was reversed 
by an opinion published in 68 Neb. 482, in which additional 
facts not pertinent to the controversy at its present stage 
are recited. The judgment of reversal was based solely 
upon the ground that the judgment of the county court of 
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Platte county was wholly void for want of jurisdiction, 
and that because it was so that court was without power 
to make an order vacating it, and for that reason the mat- 
ter pleaded in the reply was immaterial. The opinion fur- 
ther held that, the judgment being void, the action for 
money had and received would lie, so that both these mat- 
ters are now “the law of the case” and will not be further 
discussed. The cause was remanded with leave to the 
plaintiff (defendant in error) to amend his reply, which 
he did by pleading the invalidity of the judgment and sub- 
sequent proceedings upon it. There was a trial disclosing 
the facts recited in this and the former opinion, and a ver- 
dict for the plaintiff was returned in obedience to a per- 
emptory instruction by the court. To reverse a judgment 
thereon this proceeding is prosecuted. 

We can hardly understand how it can be supposed ‘that 
anything remains to be litigated. The supposed judgment 
in the county court is conceded by counsel and has been 
finally adjudicated to have been void. Neither the defend- 
ant: therein nor the defendant in error, her assignee, was a 
party to the garnishment proceeding, which could only 
have been founded upon a valid judgment, and of which, 
therefore, the district court for Nance county had no juris- 
diction. Whether a general appearance therein by Mrs. 
Beerbower would have conferred jurisdiction it is needless 
to inquire. She appeared specially only, for the sole pur- 
pose of informing the court and the garnishee of the fact, 
which the plaintiff already well knew, viz., that the judg- 
ment was void and the court was without jurisdiction. It 
is immaterial whether her previous assignment of the rents 
in controversy to the defendant in error rested upon a 
consideration sufficient as against creditors. It was and is 
sufficient as between the parties, and the plaintiff in gar- 
nishment was not and is not a creditor in a position to 
question it. Neither principle nor authority is cited for. 
holding that jurisdiction of a special proceeding is con- 
ferred by merely calling the attention of the court to the 
fact that a statutory foundation for it is wholly lacking. 
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It is recommended that the judgment of the district 
court be affirmed. 


LETron and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


O. O. Snyper -& COMPANY, APPELLANT, V. Darwin J. 
SPARKS ET AL., APPELLEES. 


FiLep May 17, 1905. No. 13,730. 


1. Mechanics’ Lien. To enforce a mechanics’ lien for material, labor, 
etc., used in an improvement on real estate, the evidence must 
show that the contract for such material or labor was made with 
the owner of the premises or his duly authorized agent. Moore 
v. Vaughn, 42 Neb. 696, followed and approved. 


2, Evidence examined, and held sufficient to sustain the judgment of 
the trial court. 


Error to the district court for Holt county: WILLIAM 
H. Westover, Juve. Affirmed. 


R. R. Dickson, for appellant. 
M. F. Harrington and A. F. Mullen, contra. 


OLDHAM, C. 


This was an action to foreclose a mechanic’s lien for 
material furnished and used in the construction of a 
cattle shed on a ranch in Holt county, Nebraska. The 
petition alleged that the materials were furnished to one 
Ed. Johnson, who purchased the same as the agent of 
defendant Sparks, the owner of the premises in contro- 
versy. There was personal service on Sparks and his 
wife, the owner of the ranch, and service by publication 
on his codcfendant, Ed. Johnson. Johnson made default. 
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Sparks answered, in substance denying that he ever au- 
thorized the purchase of any lumber from the plaintiff by 
defendant Johnson, and alleging that he purchased the 
lumber used in the construction of the sheds from John- 
son. On issues thus joined there was a trial to the court, 
and judgment for the defendant Sparks, from which plain- 
tiff appeals to this court. 

The testimony contained in the bill of exceptions tends 
to show that defendant Sparks was the owner of a ranch 
in Holt county, Nebraska, on which he resided, and was 
engaged in the business of raising cattle and horses; that 
Johnson was a relative of Sparks, and came to his place 
in 1889 from Wisconsin, with the intention of going into 
the stock business; that he had been engaged in cutting 
and hauling lumber in Wisconsin before coming to Ne 
braska; that after arriving in Holt county he had a 
considerable quantity of lumber and posts shipped to him 

_from Wisconsin; that he sold some of this lumber to 
Sparks for the purpose of erecting a barn and shed on 
the ranch; that he also sold one car load of posts to the 
plaintiff; that he made an arrangement with plaintiff by 
which he was to furnish plaintiff more posts in exchange 
for lumber, which he desired to use in building sheds for 
his cattle. 

That all the lumber that was used in the building of 
the sheds was sold and charged to Johnson is clearly es- 
tablished by the following evidence, offered by plaintiff: 

John McManus, plaintiff’s foreman, on cross-examina- 
tion: Q. Sparks didn’t come there and make any ar- 
rangements about lumber, did he? A. No. Q. Johnson 
and Snyder had some transactions about lumber before 
this, did they? A. Yes, sir. Q. Bought by Johnson and 
paid for by Johnson? A. Yes, sir. Q. And all this deal- 
ing was done by Mr. Johnson? A. Yes, sir. Q. He made 
the contract? A. Yes, sir. Q. You didn’t charge any- 
thing to Sparks? A. No, sir. Q. You charged every- 
thing to Johnson? A. Yes, sir. Q. He was the man you 
were dealing with? A. Yes, sir. Q. Later on, he left the 
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community, and you filed a lien against Sparks? A. 
Yes, sir. , 

Mr. Snyder, proprictor of the firm, testified as follows: 
Q. Your dealings were entirely with Mr. Johnson? A. 
Yes, sir. Q. He represented to you that he could get 
posts, and he wanted to trade them to you for lumber? 
A. Yes, sir. Q. He didn’t represent to you that Mr. 
Sparks had any interest in the posts? A. No. Q. It 
was his personal transaction? A. He said the parties 
owed him, and he had to take posts for pay. Q. And 
he wanted to trade them for lumber? A. Yes. He said 
he had several cars to trade. Q. How many cars did he 
give you? A. I only got one. Q. And you expected sev- 
eral from him? A. Yes, sir. Q. You never expected to 
get any posts from Mr. Sparks? A. No. 

Defendant Sparks testified positively that he never au- 
thorized Johnson to purchase any material for him, and 
that he believed that Johnson had traded posts for all the 
lumber that he got from Snyder which was used in the 
sheds. 

In this state of the testimony we think the learned 
trial judge was fully warranted in finding the issues in 
favor of the defendant Sparks. In Moore v. Vauyhn; 42 
Neb. 696, it was said by this court: 

“The mechanic’s lien law requires that a contract for 
material, labor, etc., for the improvement of real property, 
shall be made with the owner thereof or his agent. A 
tenant, as such, has no power to contract for labor or 
material so as to affect with a mechanic’s lien the real 
property leased to him.” Citing Waterman v. Stout, 38 
Neb. 396. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. , 


AMES and LETTON, CC., concur. 
By the Court: For the reasons given in the above opin- 


ion, the judgment of the district court is 
AFFIRMED, 
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CATHERINE URLAU, APPELLEE, V. HERMAN RUHE ET AL., AP- 
PELLANTS.* 


Fitep May 17, 1905. No. 18,794. 


Writ of Assistance. Where on an application for a writ of assist- 
ance the party in possession of the premises makes a litigable 
claim of ownership thereof in fee, and it appears that his rights, 
if any, are unaffected by the decree of foreclosure and sale 
sought to be aided thereby, the writ should be refused. 


APPEAL from the district court for Douglas county: 
GeEorGE A. Day, JUDGE. Reversed with directions. 


J. W. Eller, for appellants. 
“EL C. Page, contra. 


OLDHAM, C. 


This is an appeal from the order of the district court for 
Douglas county awarding a writ of assistance in a fore- 
closure proceeding, after the confirmation of the sale, to 
put the purchaser in possession of the premises described 
in the sheriff’s deed. The writ was awarded after notice to 
the appellants and a hearing of their objections by the 
court. , 

The original cause was reviewed by this court in an opin- 
ion rendered by SEDGWICK, J., and reported in 63 Neb. 883. 
In this opinion the issues are fully. set forth, and need be 
only summarily restated for the purposes of the conclu- 
sions about to be reached. 

It appears from the opinion just cited that the action to 
foreclose the mortgages was prosecuted against Frederick 
Ruhe, who executed the mortgages—one in April, 1891, and 
one in April, 1893; that, when the issues were joined on 
the foreclosure of the mortgages, the present appellants, 
Herman Ruhe and his brothers and sisters, sought to in- 


* Rehearing denied. See opinion, p. 809, post. 
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tervene and claim the premises as the heirs at law of their 
mother, I'redericka Ruhe, who had departed this life on 
the 30th day of October, 1888. This application, however, 
was denied by the district court, and it was held in the 
opinion of this court that the matters set up in the petition 
of intervention of Tlerman Ruhe were in no way affected 
by the decree in this case, and, with certain modifications 
not material to anything at issue, the decree of the dis- 
trict court was affirmed. When this mandate of affirmance 
was issued and filed in the district court for Douglas 
county, sale of the premises was had, the sale confirmed, 
and deed ordered. The mortgagee, who was the purchaser, 
applied for a writ of assistance against these apellants and 
others to put her in possession of the property described 
in the deed. Appellants resisted this application, alleging 
that they were the sole owners of the property as the 
heirs of their mother, who died in 1888, seized in fee simple 
of the premises; and that the death of their father, Fred- 
erick Ruhe, who departed this life on the 9th day of May, 
1899, terminated his life estate in the premises. At the 
hearing on the application for the writ of assistance, plain- 
tiff introduced the record of the probate of the will of 
Fredericka Ruhe, which purported to convey her entire 
estate, both real and personal, to her husband, Frederick 
Ruhe, This will appears to have been admitted to pro- 
bate in the county court of Donglas county on the 15th 
day of August, 1889. Appellants filed an affidavit that 
such paper was not the last will of their mother, Fred- 
ericka Ruhe, and that they could establish the facts that 
such purported will was never executed -by the mother. 
On this showing and counter showing the court. awarded 
the writ. 

We think that, under the rule just announced by this 
court in Hseritt v. Michaelson, ante, p. 634, the court 
erred in granting the writ. If the purported will of 
Fredericka Ruhe is for any reason invalid, it is clear from 
the showing made that the appellants are the owners in 
fee of the premises, unaffected by the decree of foreelos 
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against the father. And we think there is sufficient show- 
ing of apparent good faith in the existence of the claim 
to entitle the appellants to a day in court before being 
summarily evicted from the premises. 

We therefore recominend that the judgment of the dis- 
trict court be reversed and the cause remanded, with di- 
rections to the district court to refuse the writ. 


AMES and. LEYTON, CC., concur. 


By the Court: For the reasons given in the above opin- 
ion, the judgment of the district court is reversed and the 
cause remanded, and the district court is instructed to 
refuse the writ. 

REVERSED. 


The following opinion on motion for rehearing was filed 
October 5, 1905. lotion denied: 


PER CURIAM: It appears that these defendants’ posses- 
sion of the premises has been continuous since long before 
the existence of the lien under which the plaintiff has ac- 
quired and now claims title. They were not made parties 
to the foreclosure proceeding, but on the other hand were 
not allowed to become parties upon their application in 
which they represented they had interests in the land 

which they desired to defend. Under such circumstances 
it is clear that no writ of assistance should be awarded. 

Motion for rehearing 

OVERRULED, 


JuLIA H. Herrick v. HUMPHREY HARDWARE COMPANY. 
Fitep May 17, 1905. No. 13,809. 


1. Trover will lie for the wrongful conversion of shares of stock in 
@ corporation. 


2. Conversion: Suares or Stock. Any act of dominion wrongfully 
exercised over another’s property in denial of his rights or in- 
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consistent with them may be treated as a conversion. And this 
is true of shares of stock as of any property. 


3. 


When under its by-laws or under a Statute it ts 
mecessary that the transfer of the stock be made on its books, 
and the corporation wrongiully refuses to make the transfer, such 
refusal is a conversion of the stock. 


4. The powers of a corporation in effecting its objects are as broad 
and comprehensive as those of an individual, when not expressly 
prohibited. : 


5. Lien on Shares of Stock. A corporation has no lien upon the 
shares of its stockholders for debits due from them to the com- 
pany, unless such lien is provided for by statute or by the 
charter or by-laws of the corporation. 


Error to the district court for Lancaster county: 
EDWARD P. HoumMeEs, JupGE. Reversed. 


Wilson & Brown, for plaintiff in error, 


Charles O. Whedon, contra. 


OLDHAM, C. 


This was an action for damages for the unlawful con- 
version by the defendant hardware company of ninety-nine 
shares of its capital stock. The petition, after alleging 
the incorporation of the defendant company, charged that 
on the 2d day of May, 1902, the defendant executed and 
delivered to one Francis B. Chapman a certificate eviden- 
cing his ownership of ninety-nine shares of the capital 
stock of the defendant company, of the value of $100 each; 
that the certificate of stock was in the following language: 
“This certifies that Francis B. Chapman is the owner of 
ninety-nine shares, of one hundred dollars each, of the 
capital stock of the Humphrey Hardware Company trans- 
ferable only on the books of the corporation by the holder 
hereof in person or by attorney, upon the surrender of this 
certificate properly endorsed”; that on the 30th day of 
May, 1903, the plaintiff purchased said shares of the 
capital stock of the defendant company, evidenced by said 
certificate, and became the owner thereof; that on the 
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same day the plaintiff presented said certificate of stock 
to the defendant and to its president and its secretary 
and treasurer, and demanded of them the transfer of said 
stock upon the books of the defendant, and demanded the 
issue of a certificate to her evidencing her ownership, and 
then and thereby offered to surrender to defendant its 
original certificate of stock that had been issued to said 
Chapman and by him duly indorsed to the plaintiff; that 
the articles of incorporation of the defendant company 
contained the following provision: “Transfers of capital 
stock shall not be notice to the corporation unless a 
minute of such transfer shall be entered on the stock . 
ledger’; that the by-laws contained a provision that “the 
secretary shall keep a record of the transfers of the capital 
stock of the corporation.” The petition then alleges that 
the defendant, its president and secretary refused to ac- 
cept the surrender of the old certificate, and refused to 
register the transfer of the shares to the plaintiff upon 
the books of the company, or to issue new shares in lieu 
of the old, and by such wrongful act denied plaintiff the 
right to participate in the affairs of the corporation as a 
stockholder, and converted the stock evidenced by the 
certificate, which she had purchased from Chapman, to its 
own use. And said defendant and its officers based their 
refusal to so transfer said shares and issue to her a certi- 
ficate therefor upon the sole ground that said Francis B. 
Chapman was indebted to said defendant in the sum of 
about $211, and that defendant had a lien on said stock 
for said sum. And the plaintiff alleges that neither the 
articles of incorporation of the defendant nor its by-laws 
provided for any such lien or contained any provision 
whatever on that subject. The petition prayed for a judg- 
ment for $9,900, the par value of the stock said to be con- 
verted. The defendant filed an answer to this petition, 
admitting that it was a corporation, and admitting that 
on the 2d day of May, 1902, it delivered the said certificate 
of stock to Chapman as alleged in the petition, and ad- 
mitting that the business of the corporation was to some 
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extent under the direction of its president and secretary. 
The answer then pleads an alleged lien on the certificate 
of stock, purchased by the plaintiff, to secure an indebted- 
ness of $211 owed by said Chapman to the defendant com- 
pany; that this lien existed by virtue of a written instru- 
ment, as follows: 
“Dre. 1, 1902. 

“The Humphrey Hardware Co., Lincoln, Neb. 

“T desire to place in the hands of the stockholders of the 
Humphrey Hardware Co. my honorable resignation as 
manager of this incorporation. The same to take effect 
immediately, Jan. Ist, 1903. All of my interest in the 
incorporation I turn over to Myron E. Wheeler, Secy. & 
Treas. of the incorporation. Thanking the stockholders 
in this incorporation for their consideration, and wishing 
them abundant success in the future, I remain, 

“Very respectfully, 
“FRANCIS B. CHAPMAN, 
“Manager H. H. Co.” 


The answer further denies every allegation not specif- 
ically admitted, and also pleads defect of the parties plain- 
tiff. Plaintiff by way of reply specifically denied any 
notice of the alleged lien of the defendant on the shares 
of stock, either at or before time of purchase, and denied 
each and every allegation in the answer which did not 
confess the allegations of the petition. On the issues thus 
joined a jury was inipaneled, and the trial commenced. 
The defendant objected to the introduction of any testi- 
mony offered by the plaintiff, because the petition failed 
to state a cause of action in favor of the plaintiff against 
the defendant. The trial court sustained the objection, 
and ordered that the jury be discharged from further con- 
sideration of the case, and it was “considered and ad- 
judged by the court that the action be, and hereby is, dis- 
missed at the cost of the plaintiff. * * * To which the 
plaintiff duly excepts.” To reverse this judgment plain- 
tiff brings error to this court. 
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But one question is presented for determination by this 
record, and that is whether or not the petition of the 
plaintiff, or more properly speaking, the petition, answer 
and reply raise an issue which shows a right of recovery 
in the plaintiff against the defendant for the conversion 
of her shares of capital stock in the corporation by the 
vefusal of its officers to register the transfer of such stock 
on the books of the company, or to issue a new certificate 
of stock in lieu of the old one which she offered to sur- 
render. <A. certificate of stock in a corporation is not the 
stock itself, but rather the evidence of the holder’s owner- 
ship of the stock, and of his rights as a stockholder to the 
extent therein specified. ‘They are,” as said by Clark and 
Marshall, Private Corporations, sec. 378a, “muniments of 
title, but not the title itself; much less the real property.” 
When plaintiff purchased the shares of stock in dispute 
from Chapman, and received the certificate from him 
properly indorsed, she then became possessed of the evi- 
dence of the right to be a stockholder in the corporation, 
and to enjoy all the privileges and immunities of a stock- 
holder to the extent of the stock, and, as between herself 
and Chapman, she was the owner of the stock. In an 
early case (Neiler v. Kelley, 69 Pa. St. 403) it was held 
that, because of the fact that shares of stock are intangible 
personal property, trover would not lie for the conversion 
of the stock, although it might lie for the conversion of 
the certificate. The derision dealt with so many judicial 
niceties that it found no favor either with the courts gen- 
erally or with the text-writers; and it is now almost uni- 

_versally held that the action will lie for the conversion of 
the stock itself, as well as for a conversion of the certifi- 
cate which evidences it. JfcAllister v. Kuhn, 96 U. 8. 87; 
Anderson v. Nicholas, 28 N. Y. 600; Jarvis v. Rogers, 15 
Mass. *389; Ayres v. French, 41 Conn. 142; Sturges v. 
Keith, 57 Ill. 451; Daggett v. Davis, 53 Mich. 35; Carpen- 
ter v. American B. & L. Ass’n, 54 Minn. 408. 

Any act of dominion wrongfully exercised over another’s 
property in denial of his right or inconsistent with it may 
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be treated as a conversion. And this is as true of shares 
of stock as it is of any other property. 2 Clark and Mar- 
_ Shall, Private Corporations, sec. 379), and the cases there 
cited. A conversion of the stock may be by a third party 
or by the corporation itself. When under its own by- 
laws, or under a statute, it is necessary that the transfer 
of the stock be made on its books, and the corporation 
wrongfully refuses to make the transfer, such refusal is a 
conversion of the stock. Bond v. Mt. Hope Iron Co., 99 
Mass. 505; Joslyn v. St. Paul Distilling Co., 44 Minn. 183, 
46 N. W. 337; Craig v. Hesperia L. & W. Co., 118 Cal. 7. 
Now, it appears clearly from the allegations of the peti- 
tion that under the articles of incorporation and the by- 
laws of the defendant company, as well as by the pro- 
visions of the stock certificate itself, the shares of stock 
in controversy were transferable only on the books of the 
corporation upon the surrender of the certificate properly 
indorsed, and that the company would not recognize a 
transfer of stock not entered on its books. It is urged, 
however, by the counsel for defendant in error that under 
the statutes and the constitution of Nebraska plaintiff was 
not denied any substantial right by defendant’s refusal to 
register the transfer of the stock on its books and to re- 
issue the stock, and he cites in support of this contention 
so much of section 124, chapter 16, Compiled Statutes, 
1903 (Ann. St. 4117), as provides: “Every corporation, as 
such, has power: * * * Fifth, to render the interest of 
the stockholders transferable”; and also section 125 of the 
same chapter, which provides: “The powers enumerated in 
the preceding section shall vest in every corporation in 
this state, whether the same be formed without or by legis- 
lative enactment, although they may not be specified in its 
charter, or as articles of association.” He cites so much 
of section 5, article XIb of the constitution, as declares: 
“The legislature shall provide by law that in all elections 
for directors or managers of incorporated companies, every 
stockholder shall (have) the right to vote in person or 
proxy, for the number of shares of stock owned by him,” 
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etc. Now, the question arises, are the condition of the 
certificate and the provisions of the by-laws of the de- 
fendant company, which require the assignment of stock 
certificates to be entered on the books of the company, in 
conflict with these provisions? We think that they are 
not. The statute provides for and authorizes corporations 
to make the shares of their stock transferable, and the by- 
laws and the stock certificates of the defendant were issued 
to carry this provision into effect. The constitution pro- 
vides that every stockholder shall have a right to vote the 
shares of stock owned by him at the elections of directors, 
but it does not provide that every owner of stock, as dis- 
tinguished from every stockholder, shall have this right. 
The powers of a corporation in effecting its objects are as 
broad and compreliensive as those of an individual when 
not expressly prohibited. Thompson v. Lambert, 44 Ta. 
239. The object of having transfers of stock recorded 
upon the books of the company is to give the company no- 
tice of whom its stockholders are. Ordinarily the officers 
of the company in conducting the elections or distributing 
. dividends will not look behind the books to ascertain who 
are the real owners of the stock. Haskell v. Read, 68 Neb. 
107; In re Argus Printing Co., 1 N. Dak. 484, 48 N. W. 
347; Morrill v. Little Falls Mfg. Co., 53 Minn. 371, 55 N. 
W. 547. We therefore conclude that the refusal of the 
defendant to register the transfer of the plaintiff’s stock 
on its books, or to issue new stock in lieu thereof, amounted 
to a denial of a substantial right and was, if done wrong- 
fully, a conversion of the stock. 

While it is true that shares of stock are not, strictly 
speaking, negotiable instruments, yet they partake of the 
qualities of a negotiable security to such an extent that 
they pass from indorser to indorsee shorn of all secret 
liens against the stock in the hands of the original owner. 
Keller v. Eurcka Brick Machine Ilfg. Co., 48 Mo. App. 
94. It was said in the recent case of Dempster Mfg. Co. v. 
Downs, 126 Ta. 80, 101 N. W. 735: 

At common law a corporation has no lien upon the 
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shares of its stockholders for debts due from them to the 
company, and, secret liens being discouraged, such a lien 
will not be enforced, unless created by statute, charter, or 
by-law. 

Both our statutes and the by-laws of this company are 
silent on the right to create a lien for indebtedness of one 
of the officers to the corporation. The corporation in this 
case, according to the admitted allegations of the petition, 
has made no such provision, and, in any event, to make 
this defense effective it must be established that the plain- 
tiff bought with notice of the lien. Bank of Culloden v, 
Bank of Forsyth, 120 Ga. 575, 48 S. E. 226. 

We are therefore of opinion that the trial court erred in 
refusing to admit any testimony offered by plaintiff under 
her petition, and we recommend that the judgment of the 
court be reversed and the canse remanded for proceedings 
in accordance with this opinion. 


AMES and Lerron, CC., concur. 


By the Court: For the reasons given in the above opin- 
ion, the judgment of the district court is reversed and the 
cause remanded for a new trial. 

REVERSED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
THOMAS POWERS. 


Finrep May 17, 1905. No. 13,812. 


1. Carriers: LiaBitiry. When a shipper surrenders the entire custody 
of his goods to a common carrier for immediate transportation, 
and the carrier so accepts them, the liability of the carrier at 
once attaches. 


2. Delivery of Freight. Such liability does not attach until the goods 
are unconditionally delivered by the shipper and accepted by 
the carrier. 


3. . A railroad company which constructs yards by the side 
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of its track to facilitate the loading and unloading of stock is 
not responsible as a common carrier for stock placed in such 
yards for subsequent shipment, but subject to the right of the 
shipper to remove the stock from the pens for feed and water, 
before the shipment is actually made. 


: Liasiniry. In such a case the liability of the company is 
no greater than that of an ordinary depositary, or bailee. 


Error to the district court for Butler county: Ban. - 
JAMIN F. Goop, Jupen. Reversed. 


J. W. Deweese and Frank EH. Bishop, for plaintiff in 
error. 


Matt Miller, contra. 


OLDHAM, C. 


This was an action for damages originally instituted in 
the county court of Butler county. The petition alleged, 
in substance, that on the 11th day of October, 1898, the 
plaintiff purchased from one George Higgins and others 
294 head of cattle which were, at the time of purchase, in 
the cattle pens of the defendant in the town of Thedford, 
Nebraska, awaiting shipment to South Omaha; that the 
pens were composed of rotten posts and decayed lumber, 
and were unfit for the purpose of keeping and maintaining 
cattle during the time that they were held in such yards 
awaiting shipment; and that on the night of the 11th day 
of October, 1898, the cattle broke out of said yards between 
the hour of midnight and four o’clock next morning. The 
petition then alleges that the plaintiff was put to great 
annoyance and trouble in pursuing the cattle, and was 
forced to expend considerable money in employing herders 
to search for and drive back the said cattle; and that he 
was delayed from Wednesday until Saturday in procuring 
the shipment of the cattle to South Omaha. He prayed for 
judgment for $1,000. Defendant answered, specifically 
denying that the cattle had ever been delivered to and ac- 
cepted by it for purposes of shipment. On issues thus 
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joined there was a trial to a jury, a verdict for plaintiff for 
$250 and judgment on the verdict. To reverse this judg- 
ment defendant brings error to this court. 

The only allegation in the petition in error necessary to 
be examined is that the evidence is not sufficient to sustain 
the judgment. The facts underlying the controversy are 
that on the 11th day of October, 1898, plaintiff Powers 
came to the village of Thedford for the purpose of going to 
a ranch on which part of the cattle in controversy were 
kept to see if he could purchase them. He inquired of the 
station agent of the defendant railroad company if he 
could get a stage out to the ranch. The agent told him 
that the stage had gone, but that the owners of the cattle 
were driving them to town that day, and that they would 
be in Thedford in the evening for shipment the next day to 
South Omaha. Powers got a conveyance, and went to 
meet the owners of the cattle. He began negotiating for 
the purchase of the herd, which was owned by three dif- 
ferent men of the names of Higgins, Edinger and Spencer. 
He had not succeeded in effecting the purchase when the 
cattle arrived at Thedford, and the owners had.put them in 
the stock pens of the defendant, near its railroad tracks. 
After the cattle were yarded, Powers consummated a pur- 
chase of the entire herd from the different owners, and no- 
tified the station agent of the defendant that he would 
ship the cattle the next day, as the others had intended to 
do. Plaintiff seems to have looked after his stock from 
time to time until about 12 o’clock at night. At about 
sunrise in the morning Higgins, one of the former owners 
of the cattle, went down to the pens, as he says, to let 
the cattle out, and feed, water and range them. He dis- 
covered that the side of the pens furthest from the track 
had been broken through, and the herd all gone and scat- 
tered over the range. In the panel of the fence that was 
broken, Higgins and plaintiff each testify that they found 
three posts that were rotted below and up to the surface 
of the ground. They made no claim of any rotten or de- 
cayed boards on the sides of the pen, but concluded from 
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the fact of three posts being rotted that the fence was 
insecure and unfit to hold cattle yarded for shipment. 
Defendant, on the other hand, introduced evidence, 
which was undisputed, tending to show that the pens had 
been thoroughly repaired by the repair foreman of the 
company but 30 days before the escape of the cattle. New 
and strong posts had been firmly set in the ground be 
tween each of the posts which had rotted below the sur- 
face of the ground, and the boards, all of which were 
sound and sufficient, had been firmly nailed to these new 
posts. The evidence of the defendant further tended to 
show that the herd of cattle had been taken from the 
range, and had been stampeded by fright at a passing 
train, and had surged with such violence against the 
sides of the pen that they had broken new boards on the 
fence and pushed the new posis out of the ground. 
Now, the question to determine is whether or not there 
is any competent evidence in the record to show that de- 
fendant company had received the cattle unconditionally 
for immediate shipment on the evening of the 11th day of 
October, 1898. That defendant’s station agent permitted 
the owners of the cattle to yard them in the pens of the 
defendant company is beyond dispute. But, it is also 
beyond question that the owners knew, when they put the 
cattle in the pens, that there would be no engine to take 
the cars to South Omaha until about 11 o’clock next day. 
It is also clearly shown that the owners of the cattle in- 
tended to take the stock out of the pens in the morning, 
to feed, water and range them until about 10 o’clock. We 
think the rule well established that, when a shipper sur- 
renders the entire custody of his goods to a common 
carrier for immediate transportation, and the carrier so 
accepts them, the liability of the carrier as a practical 
insurer of the safe delivery of the goods at once attaches. 
Kansas City, P. & G. R. Co. v. Barnett, 69 Ark. 150, 61 
S. W. 919. But, we think it equally well settled that 
such liability does not attach until the goods are uncon- 
ditionally surrendered by the shipper and accepted by the 
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carrier. And, where a railroad company constructs yards 
by the side of its tracks to facilitate the loading and un- 
loading of stock, it is not responsible as a common car- 
rier for stock placed. in such yards for the convenience 
of the owner, who intends to ship on a subsequent day, 
and reserves the privilege of taking the stock from the 
pens for the purpose of feeding and caring for them 
before the shipment is made. In such a case the liability 
of the company is no greater than that of an ordinary 
depositary or bailee. St. Louis, JI. M. & 8. BR. Co. »v. 
Murphy, 60 Ark. 333, 30 S. W. 419; Missouri, K. & T. R. 
Co. v. Byrne, 100 Fed. 359. 

We are therefore of opinion that the evidence is in- 
sufficient to sustain the judgment, and we recommend that 
the judgment of the district court be reversed and the 
cause remanded for further proceedings. 


AMES and LeTron, CC., concur. _ 


By the Court: For the reasons given in the above opin- 
ion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


R&VERSED. 


OMAHA STREET RAILWAY COMPANY Y. NELS MATHIESEN. 
Firep May 17, 1905. No. 18,799. 


1. Negligence: QuesTion ror Jury. If the driver of a vehicle who 
arrives at a street intersection and who sees an approaching car 
is justified in believing that there will be sufficient time for him 
to cross the track before the car, if run at its usual and ordinary 
rate of speed, will reach the point of crossing, he cannot be said 
as a matter of law to be guilty of negligence in attempting to 
cross, and the question jis a question of fact for the jury to be 
determined from ail the evidence before it. 


3. Evidence: Review. The exclusion of testimony to show that the 
car might have teen seen at a greater distance is not erroneous, 
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since the question was not whether the plaintiff might not have 
seen the car at a greater distance, but whether he was guilty 
of negligence in attempting to cross with the car at the distance 
it actually was when he saw it. 


Error to the district court for Douglas county: WIL- 
LIAM A. REDICK, JuDGE. Affirmed. 


John L. Webster and W. J. Connell, for plaintiff in 
error. 


Weaver & Giller and Frank T. Ransom, contra. 


LETToNn, C. 


The facts in this case are set forth in the opinion by 
Mr. Commissioner AMES in Mathiesen v. Omaha Street 
Railway Co., 3 Neb. (Unof.) 743. At that time the judg- 
ment of the district court at a former trial was affirmed. 
Upon a rehearing (3 Neb. (Unof.) 747) the judgment was 
reversed and a new trial ordered. At the new trial a ver- 
dict and judgment were rendered against the defendant, 
from which it prosecutes error. 

At the former hearing before this court its attention 
was directed to the question whether or not the evidence on 
the part of the plaintiff was sufficient to warrant the court 
in giving a peremptory instruction for the defendant at 
the close of the plaintiff’s case, and it was held error to 
- go direct. At the last trial evidence was introduced by 
the defendant as to the speed of the car, which was not 
produced at the former trial, and it is now contended that, 
taking all the evidence together, it is not shown that the 
defendant was guilty of actionable negligence. There is a 
conflict in the evidence with reference to the rate of speed 
at which the car was running. It was held upon the re- 
hearing that there was sufficient evidence given by the 
plaintiff himself at-the former trial to render it necessary 
to submit the question as to whether or not the defendant 
was operating its car at a negligent rate of speed to the 
jury, and the fact that the defendant has produced addi- 
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tional evidence upon its side of the controversy, while the 
plaintiff’s testimony is substantially the same as on the 
former trial, does not change the effect of this adjudication. 
This is the law of the case and will not be reexamined. 
The principal ground upon which the defendant now 
seeks to reverse the judgment of the district court is that 
the evidence shows that the plaintiff was guilty of con- 
tributory negligence. It appears that Leavenworth street 
from 21st street to 20th street has a down grade of three 
per cent. It seems that it is 17 feet from the south curb 
of Leavenworth street at 20th street to the south rail of 
the street railway track; that the plaintiff was driving 
north upon 20th street at a rate of between three and four 
miles an hour. He testifies that he looked east and saw 
no car, then looked west and saw the headlight of a car 
opposite where he knew certain flats to be, a distance of 
about 200 feet; that he immediately whipped up his horses 
in order to get across the track, but that the car struck 
the wheel of his wagon before he cleared the track. The 
question, then, is presented whether or not he was guilty 
of contributory negligence in attempting to drive across 
the tracks at a time when his horses’ feet were at the track, 
and when he saw a street car at a distance apparently of 
from 150 to 200 feet. He testifies that his wagon and 
horses were 18 feet 4 inches long, consequently, in order 
to clear the track, he would have been compelled to move 
forward more than that distance. The ordinances of the 
city of Omaha prohibit the street car company from ope- 
rating its cars at a speed greater than 15 miles an hour, 
and the testimony on the part of the defendant is that the 
usual running speed is from 8 to 10 miles an hour, and 
that this was the speed of this car. If the strect car had 
been distant 150 feet at the time Mathiesen first saw the 
car and his horses reached the railway track, his team, 
traveling at the rate of 3 miles an hour, would have 
moved forward 45 feet while the street car was traversing 
the 150 feet at the rate of 10 miles an hour; while, if the 


atiity an 


car was moving at the rate of 8 miles an hour, he would 
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have moved a distance of 56 feet while the car was travers- 
ing this distance. Even if the car had been running at 
the highest rate of speed permitted under the ordinance, 
and ‘he had not urged his team forward with increased 
speed, he would have moved forward 30 feet while the car 
was traveling 150, and been safely across the tracks. 
Mathiesen was familiar with the running of street cars in 
the city of Omaha. He is corroborated to some extent as 
to the distance of the car by the evidence of the motor- 
man. Mathiesen says that as his ponies were stepping onto 
the track he heard the bell of the car, and the motorman 
testifies that he struck the gong when he was just east of 
the alley in the middle of the block, so that, according to 
the motorman’s testimony, the car ran from just east of 
the alley in the middle of the block to the point east of 
the curb on the west side of 20th street, a distance of about 
150 feet, before Mathiesen traveled 21 feet. A computa- 
tion will show that if Mathiesen was driving at the rate 
of 3 or 4 miles an hour the car must have been traveling 
at the rate of over 20 miles an hour in order to traverse 
this distance in that space of time, and, since the motor- 
man tried to stop the car as soon as he saw the team, and 
did stop it within six or eight feet after it strnck the 
wagon, these facts would warrant the jury in believing 
that it must have been traveling at a much greater rate 
before its speed was checked in the endeavor to avoid the 
collision. From these considerations, we are convinced 
that it would invade the province of the jury for a court 
to say that a man of ordinary prudence, traveling at the 
rate Mathiesen was at the time he saw the car, would not 
have been justified in attempting to cross the street rail- 
way track in front of the approaching car with the car 
at the distance that it was when he saw it, and that the 
matter was properly left to the jury to determine. We 
have already said in this case that issues of primary and 
contributory negligence are, ordinarily, questions of fact 
for the jury, and we find nothing in the evidence in this 
case to take it out of the ordinary class. The facts in this 
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case are not unlike those in Omaha Street R. Co. v. Cam- 
eron, 43 Neb. 297, and the principles of law therein enun- 
ciated apply. 

This court has refused to adopt the rule that persons 
traveling upon a public highway along or across a street 
railway are held to the exercise of the same degree of care 
as when traveling across an ordinary steam railroad. 
The streets of a city are made for public travel, as well 
that portion of the public which travels with ordinary 
vehicles as for that portion which travels in the cars of a 
street railway company. The driver of an ordinary vehicle 
has the same right to use the street as the street railway 
company, but be cannot shut his eyes to the dangers in- 
cident to the ordinary and reasonable operation of the 
ears of such conipany. If the driver of a vehicle who ar- 
rives at a street intersection and who sees an approach- 
ing car is justified in believing that there will be sufficient 
time for him to cross the track before the car, if run at its 
usual and ordinary rate of speed, will reach the point of 
crossing, he cannot be said as a matter of law to be guilty 
of negligence in attempting to cross, and the question is a 
question of fact for the jury, to be determined from all 
the evidence before it. What an ordinarily prudent and 
cautious person would do under like circumstances is pe- 
culiarly a question for the jury. Metropolitan Street 
R. Co. v. Slayman, 64 Kan. 722, 68 Pac. 628. 

Plaintiff in error further complains of the exclusion of 
certain evidence offered for the purpose of showing that 
the plaintiff could have seen an approaching car before he 
reached Leavenworth street from the south, and that a 
certain church building which stood on the south side of 
the street did not interfere with his view to such an extent 
as to prevent him from seeing the car at a greater dis- 
tance than that at which he swears he saw it. Ordinarily, 
where it is a material question whether certain objects can 
he seen from certain points under certain conditions, it 
is entirely proper and competent to prove by witnesses 
who have gone to the spot for the purpose of making ob- 
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servations with reference to the disputed fact to testify 
as to what may be seen in that locality, providing that all 
the surrounding conditions and circumstances are sub- 
stantially the same as when the event to be investigated 
occurred ; but in this case we doubt whether this testimony 
was material. The question was not whether the plaintiff 
might not have seen the car at a greater distance, but 
whether he was guilty of negligence in attempting to cross 
the tracks with the car at the distance at which it actu- 
ally was. Besides, the error, if any, was cured, because the 
jury were permitted to inspect the locality, and in all 
probability they were fully as competent to observe any 
obstructions to the view as the witnesses whose testimony 
was offered. We think the defendant suffered no preju- 
dice by the exclusion of this testimony. 

Complaint is made of the instructions given and re- 
fused, but they seem to be as favorable to the defendant 
as it was entitled to, and the issues were fairly submitted 
to the jury thereby. 

It is further urged that the damages are excessive, but 
from an examination of the evidence we think this assign- 
ment is not well taken. 

We recommend that the judgment of the district court 
be affirmed. 


OLDHAM and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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MARTIN BLECK, APPELLEB, V. DINA KELLER ET AL., 
APPELLANTS, 


Fitep May 17, 1905. No. 13,819. 


Highway: Prescription. To establish a highway by prescription there 
must be a user by the general public under a claim of right, and 
which is adverse to the occupancy of the owner of the land, of 
some particular or defined way or track, uninterruptedly, without 
substantial change, for a period of time necessary to bar an 
action to recover the land. Hngle v. Hunt, 50 Neb. 358. 


APPEAL from the district court for Kearney county: 
Ep L. ADAMS, JUDGE. Reversed. 


H. M. Sinclair and M. D. King, for appellants. 
Lewis C. Paulson and Hamer & Hamer, contra. 


LETroN, C. 


This was an action by a road oversecr for an injunction 
to prevent the defendants from obstructing a public high- 
way. The existence of the highway is disputed. The 
defendant Dina Keller is the owner of the north half of 
section 23, township 8, west of range 16, in Kearney 
eounty, Nebraska, which tract is bounded upon the north 
by the main channel of the Platte river. The road which 
it is alleged that defendants obstruct lies along the bank 
of the Platte river upon the north boundary of this tract. 
It appears that for over 20 years the public travel coming 
and going from the west toward the bridge across the 
Platte near the city of Kearney, on the south side of the 
Platte river, has been across the lands of the defendant, 
Dina Keller. The land was open and unfenced until 1887, 
when a slight fence was erected three or four rods from the 
river bank, along the north side of the land, by one 
Williams who was then the owner of the land; but this 
fence was not maintained, and was soon broken down, de- 
stroyed and much of it carried away. It remained open 
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and uncultivated until after the defendant Dina Keller 
purchased it in 1893. It seems that during the dry sea- 
sons of 1893 and 1894 large quantities of sand were blown 
from the bed of the Platte river over and upon the strip 
of land which is in controversy.. This sand toward the 
west end has made this strip difficult of travel in the sum- 
mer time, and in the winter time large quantities of snow 
drift from the river bed and pile upon the bank. Owing 
to these conditions, the public have, since 1894, been in the 
habit of traveling along this strip for a short distance on 
the east end of defendants’ land, and then breaking or 
cutting the fence, and driving through to the south side 
of the fence, a distance varying from 4 to 15 rods, and 
thence traveling westward entirely across the defendants’ 
land without returning to the strip between the fence 
and the river. The testimony is somewhat conflicting 
as to there being travel to any extent along this strip 
for the whole length of the defendants’ land, but it clearly 
shows that the travel from the east, for the most part, 
has kept between the fence and the river for a distance 
varying, according to different witnesses, from 40 to 100 
rods; thence breaking through the fence and traveling the 
remainder of the distance to the defendants’ west line in 
various tracks over the defendants’ land. The travel south 
of the fence, since 1894, has not been confined to any set- 
tled track or line, but has moved from one point to an- 
other as dry weather or wet weather affects the sand or 
soil over which the tracks run. It appears that there 
is a slough to the south of the fence some 10 or 15 rods, 
and that the travel has mainly been confined to the space 
between the fence and the slough. For over half the dis- 
tance across the defendants’ land the bulk of the travel 
has been inside the fence, and the plaintiff relies upon this 
fact to establish a highway by prescription outside of the 
fence. No public work has been done upon the alleged 
road within the limits of the defendants’ land, but at some 
distance east of it, and between the land and the road 
running south from the bridge, a culvert has been put in 
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and maintained by public authority. It is contended by 
the plaintiff that a highway by prescription exists upon 
the strip of land between the defendants’ fence and the 
bank of the river, which is denied by the defendant. The 
burden of proof is upon the plaintiff to establish the ex- 
istence of such highway. 

We are of the opinion that the evidence fails to establish 
a continuous and uninterrupted use of the strip of ground 
by the public for ten years, adverse to the rights of the 
owner of the land. Prior to 1887 the land was unin- 
closed, and the public had been accustomed to travel at 
will over the premises. This travel was permissive, and 
could not ripen into a prescriptive right. Shaffer v. Stull, 
32 Neb. 94; Graham v. Hartnett, 10 Neb. 517. The slight 
fence that was erected in 1887 was soon removed, and the 
public continued, as before, to go across the land in the 
same general direction without confining itself to any 
single and definite highway. It was not until the fence 
was rebuilt in 1894 that the strip of the land in contro- 
versy was exclusively traveled over, and the evidence shows 
that the travel was only confined thereto for a very short 
period of time, and that the main portion of the travel 
since that time has been for the greater distance on the 
south side of the defendants’ fence. Before the erection 
of the defendants’ fence the travel varied from place to 
place north and south, and was in no definite, particular 
way or track; and the lands being open and uncultivated 
no prescriptive right could accrue. This action was begun 
on September 11, 1903. At that time ten years had not 
elapsed since the time when the defendants erected the 
fence, and, as we have seen, no prescriptive right could ac- 
crue before that time. But, even conceding, for the pur. 
pose of argument, that the land was not open and unin- 
closed in 1894, the evidence fails to disclose that there 
had been a user of the strip of land in controversy, or 
of any particular or defined way or track, uninterruptedly 
and without substantial change for ten years prior to the 
beginning of the action. This being so, no highway has 
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been created by prescription over the strip of land in con- 
troversy. Shaffer v. Stull, supra; Engle v. Hunt, 50 Neb. 
358; Hill v. McGinnis, 64 Neb. 187. 

We recommend that the judgment of the district court 
be reversed and the cause dismissed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


MAMIE KENNELL ET AL., APPELLANTS, V. MYRON G. Ran- 
DALL, APPELLEE. 


Finep May 17, 1905. . No. 13,785. 


Appeal: Review. Alleged erroneous rulings in the trial of a case in 
the court below regarding the rejection or admission of evidence 
will not, in proceedings by appeal, be reviewed in this court. 


APPEAL from the district court for Nemaha county: 
JOHN 8S. STULL, JupGE. Affirmed. 


Ed M. Tracy and Neal & Quackenbush, for appellants. 
George W. Cornell, contra. 


DuFFin, C. 


In the month of November, 1847, one Judson Brown 
died intestate in the state of Wisconsin. He was possessed 
of 120 acres of land, and left surviving him Ellis Brown, 
a son, and Polly M. Brown, his widow. The widow after- 
wards married one M. G. Randall, and is hereafter 
‘spoken of as Polly M. Randall. After her second marriage 
she gave birth to Myron G. Randall, the appellee. Some- 
time after the death of her first husband, a life interest in 
40 acres of the land of which he died possessed was as- 
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signed to her as her dower in his estate, the son Ellis 
Brown being entitled to the remainder after her death. 
The petition alleges that the widow was anxious to dis- 
pose of the 40 acres of which she was endowed, and that 
she made an oral agreement with her son, Ellis Brown, that 
if he would consent to a sale of this 40 she would invest a 
portion of the consideration received in cheap Nebraska 
lands, taking a life interest to herself in the lands so pur- 
chased, with remainder over to her son; that on this 
agreement the son consented to a sale of the Wisconsin 40, 
and that the widow purchased the northeast quarter of 
section twenty-three (23), township four (4) north, range 
fourteen (14) east of the 6th P. M., in Nemaha county, 
Nebraska, taking the deed in her own name; and that she 
continued to hold said land until November, 1900, and a 
short time prior to her death, when she made a voluntary 
conveyance to Myron G. Randall, the appellee. It is fur- 
ther alleged that the appellants are the children and only 
heirs at law of Ellis Brown, and the prayer of the petition 
is for a finding and decree that Mrs. Randall held the land 
above described in trust for Ellis Brown and his heirs, 
subject to her life estate, and that the appellants be de 
clared the owners thereof. 

The answer, among other matters, alleges that Mrs. - 
Brown sold her dower interest in the Wisconsin land to 
her son Ellis Brown for the sum of $1,000, which she took 
to her own use and benefit as her own individual money; 
that prior to her death Mrs. Randall deeded to her two 
children Thyrza E. Fryer, nee Randall, and to the ap- 
pellee all of her real estate, and that the northeast quarter 
of section 23, with other lands, was deeded jointly to ap- 
pellee and his sister; that afterwards they divided said 
land, he becoming the owner of the northeast quarter, pay- 
ing his sister $1,250 as the difference in the value of that 
tract over what he had quitclaimed to her, and that Mrs. 
Randall left a last will bequeathing to him and his sister 
all her real estate and personal property, to be divided 
between them, share and share alike, subject to certain 
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legacies mentioned in the will. There is also a general 
denial in the answer. 

In support of the allegations of the petition the appel- 
lants called as a witness Mrs. Mary Tyson, the mother of 
the appellants and widow of Ellis Brown, who, since the 
death of her first husband, has intermarried with one Tyson. 
After stating that the 40 acres of which Mrs. Randall was 
endowed in Wisconsin had been sold, that she was a party 
to the sale, and that a deed had been made which closed the 
transaction, she was asked to tell the court what the trans- 
action was; and, upon the court sustaining an objection 
to the question, the appellants made the following offer: 
“Plaintiffs offer to show by this witness that at the time 
of the transfer of the dower interest of Polly M. Randall 
in the Wisconsin land it was a part of the transaction, and 
this witness signed the deed finally conveying the premises 
involved therein upon the express understanding and 
agreement upon the part of the said Polly M. Randall that 
a portion of the proceeds of the sale of said premises was 
to be invested in Nebraska land for the benefit of Ellis 
Brown and his heirs, in case he should die before said 
Polly M. Randall; and that the money arising from the 
proceeds of said premises to the extent of $1,000 was to 
be taken by said Pollv M. Randall and invested in such 
Nebraska lands, of which she was to have the life use as 
representing her dower interest in the Wisconsin land, the 
ultimate interest and title to said land going to said Ellis 
Brown and his heirs; that said Ellis Brown was the owner 
of the remainder after the life estate of said Polly M. 
Brown in said Wisconsin lands as alleged in the petition; 
that said Ellis Brown never transferred, released or dis- 
charged his interest in said lands or either tract thereof; 
that said agreement was not in writing and rested solely 
in parol, and, contrary to the terms thereof, said Polly M. 
Randall purchased said Nebraska lands and took title in 
her own name, and said contract was the sole inducement 
and consideration for the transfer of said Jand upon which 
the dower interest rested in the state of Wisconsin, with- 
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out which the transfer would not have been made; that 
said Ellis Brown, remainderman, died several years prior 
to the decease of said Polly M. Randall, and that this wit- 
ness claims no interest in said land.” Objection was made 
to this question, aud sustained by the court, and complaint 
is made of this ruling. 

For many vears the rule has obtained in this state that 
alleged erroneous rulings in the trial of a case in the 
court below regarding the rejection or admission of evi- 
dence will not, in proceedings by appeal, be reviewed in 
this court. Ainsworth v. Taylor, 53 Neb. 484; McLain v. 
Maricle, 60 Neb. 353. This rule is based upon the theory 
that the party appealing is content to retry the case in 
the supreme court upon the evidence actually considered 
by the district court. Aside from the offer of evidence 
which was rejected by the trial court there is nothing in 
the record to support the claim of the plaintiff, and, even 
if the rejected evidence had been received, it lacks one 
material element to support the claim of the plaintiffs, viz., 
that the proceeds of the Wisconsin land was invested in the 
land in controversy in this action. From anything that 
appears in the offer of proof made by the appellants, it 
may well be presumed that this particular 160 acres in 
controversy was purchased with money obtained by Mrs. 
Randall from her second husband, or from resources of 
her own which had no connection with the Wisconsin land. 

It is recommended that the decree of the district court 
be affirmed. 


ALBERT and JACKSON, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 
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CHARLES T. DURKEE V. GUSTAVE KOEHLER. 


Fitna May 17, 1905. No. 13,796. 


1. Mechanics’ Liens. Section 4 of the act relating to mechanics’ and 
laborers’ liens contemplates a judgment in an action brought 
thereunder giving the plaintiff the benefit of his lien and a sale 
of the property therefor. 


2. Foreclosure: DeFriciIeENCyY JUDGMENT. Where the holder of a me- 
chanic’s lien commences an action in equity to foreclose the 
same, or where he is made defendant in a chancery proceeding 
involving the property against which he holds such lien and his 
lien is foreclosed in such action, he is entitled to a deficiency 
judgment against the party liable for the debt, where a sale 
of the property does not satisfy the amount of his claim, if his 
petition or cross-bill asks such relief. Commercial Nat. Bank v. 
Grant, ante, p. 435. 


8. Limitation of Action. In such case the application for a deficiency 
judgment should be made within the time that the statute would 
bar an action on the note or account on which the lien is based, 
counting from the date of confirmation of the sale of the property. 


Error to the district court for Hall county: JoHn R. 
THOMPSON, JUDGE. eversed with directions. 


F. Dolezal, for plaintiff in error. 


W. H. Thompson, contra. 


DUFFIE, C. 


In an action to foreclose a mortgage on what is known 
as the Koehler Hotel property in the city of Grand Island, 
Charles T, Durkee and more than twenty other lienholders 
were made parties defendant. Durkee filed an answer and 
cross-petition showing that he had furnished certain ma- 
terial and done labor in the erection of the hotel, and 
had taken the necessary steps to secure a mechanic’s lien 
therefor. He asked that the amount due him be ascer- 
tained; that the property be sold and the proceeds applied 
to the satisfaction of his lien, and that he have personal 


56 
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judgment for any deficiency. A decree was entered in 
the case on February 29, 1896, which, among other things, 
established the lien of Durkee, but placed him in the 
third class. An appeal was taken, and tlie judgment of 
the district court affirmed. See Grand Island Banking 
Co. v. Koehler, 57 Neb. 649. The decree of the district 
court did not contain any finding on the question of the 
right of any of the lienholders to a personal judgment 
against Koehler in case of a deficiency, and but two or 
three of the lienholders asked for such a finding. The 
property was sold June 14, 1900, and the proceeds of the 
sale distributed among the henholders having priority over 
Durkee. The sale was confirmed June 30, 1900, and on 
October 31, 1902, Durkee filed a motion for a deficiency 
judgment, which was overruled by the court by an order 
entered December 14, 1903, from which order Durkee has 
appealed to this court. 

It is insisted by the appellee, and the district court ap- 
parently proceeded upon the theory, that a deficiency, 
judgment could not be entered against the owner of the 
property upon the foreclosure of a mechanic’s lien by ac- 
tion brought upon the chancery side of the docket. It is 
said in brief of appellee that “our statute governing me- 
chanics’ liens provides but two modes of enforcement: 
First, under section four, to obtain a judgment on the ac- 
count in civil action, continuing the lien and sequestering, 
by reason thereof, the rents and profits of the lands; and, 
second, by a petition in chancery as in other cases of liens; 
that, the plaintiff in error having elected to pursue the 
course in chancery, he is not entitled to a personal judg- 
ment against the defendant, but simply to a decree find- 
ing the amount due, ordering a sale of the property, and 
application of the proceeds, as is the practice in such 
courts.” We are not inclined to agrce with the appellee 
in this position. An examination of the statute relating 
to mechanics’ liens clearly shows, as we think, the inten- 
tion of the legislature to allow a personal judgment 
against the owner of the property on which the iien is 
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claimed for the amount due upon the account of the lien- 
holder, whatever the proceedings taken to enforce the 
lien. 

Section 1, article I, chapter54, Compiled Statutes, 
1903 (Ann. St. 7100), the act giving mechanics’ and 
laborers’ liens, defines who are entitled thereto and for 
what a lien may be claimed. Sections 2 and 3 provide 
the procecdings to secure a lien. Section + is as follows: 
“Bvery person holding any lien under this chapter may 
proceed to obtain a judgment for the amount of his ac- 
count thereon by civil action. And when any suit or suits 
shall be ‘commenced on such accounts within the time of 
such lien, the lien shall continue until such suit be finally 
determined and satisfied.” When we consider that courts 
of equity have no power to enforce this statutory lien 
unless expressly authorized by law, or unless, perhaps, 
there exists some impediment or difficulty which would 
render the remedy given by the statute unavailing, it seems 
to us clear that section 4 was designed by the legislature 
as one of the methods of enforcing the lien given by the 
statute and by a sale of. the property. The general rule 
is that when, by the statute, a new right is given and a 
specific remedy provided, or a new power and also the 
means of executing it are provided by statute, the power 
can be executed and the right vindicated in no other way 
than that prescribed by the statute. Coleman v. Freeman, 
3 Ga. 187; Quimby v. Sloan, 2 E. D. Smith (N. Y.), 594, 
615; Otley v. Haviland, 36 Miss. 19; Phillips, Mechanics’ 
Liens (3d ed.), sec. 2. 

A statute of Wisconsin, substantially like section 4, was 
given this construction by the supreme court of that state 
in Dewey v. Fificld, 2 Wis. 55. The court said: 

“The statute under which the suit was brought, creates 
a lien upon any building erected, in favor of any person 
who shall perform labor upon it, or who sball furnish ma- 
terials used in its construction, and provides a mode in 
which the lien can be enforced. The statute also creates 
a lien upon the interest of the owner of the building in the 
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land upon which it is situated, not exceeding one acre, if 
within the limits of any city, town or village plat, and not 
exceeding forty acres, if without those limits. In order to 
enforce the lien, a ‘petition or claim for the same’ must be 
filed, and an action instituted within one year from the 
time the work was done, or the materials were provided. 
The 8th section of chapter 120, above referred to, is as 
follows: ‘In all cases of lien created by this act, the per- 
son having a claim filed in accordance with its provisions, 
may proceed to recover it by personal action against the 
debtor, his executors or adininistrators, or, when the plain- 
tiff is a subcontractor, by a scire facius against the owner 
of the building.’ In this case, the plaintiff brought an 
action against the debtor, who was the owner of the dwell- 
ing house. By the words ‘personal action,’ as used in 
the section of the statute above quoted, we do not suppose 
the ordinary action 7 personam for recovery of a sum of 
money or damages, against the debtor, is intended, because 
such an action is not at all calculated to give the plaintiff 
the relief which the statute provides. The judgment in 
such an action would bind the rea} estate of the debtor 
only from the time it was rendered, whereas he seeks to 
make the building, and the interest of the owner of it in 
the land upon which it is situated, liable from the time the 
labor was performed, or the materials were provided. But 
we think that while the action is personal, it must be 
adapted to the object to be accomplished; the declaration 
should therefore contain the necessary averments to show 
not only that a sum of money is due the plaintiff, but that 
the debt was created by the performance of labor upon, 
or materials furnished for the building; it should state, 
also, that the claim or petition was filed within the time 
limited by the statute, and it should contain a description 
of the building, and of the premises upon which it is 
situated. All these facts are material, and unless they are 
all proved on the trial, the plaintiff cannot obtain a judg- 
ment under the statute. The declaration is in all cases a 
statement of the facts upon which the plaintiff relies, and 


VoL. 73] JANUARY TERM, 1905. 837 


Durkee v. Koehler. 


must allege all the circumstances necessary for the sup- 
port of the action.” 

This is not only a satisfactory construction of such a 
statute, but the only construction which, in our judgment, 
will carry into effect the intention of the legislature. The 
claimant, in proceeding under the provisions of section 4 
of our mechanics’ lien law, sues upon his account, alleg- 
ing at the same time the facts which entitle him to a me- 
chanic’s lien upon the property of the defendant, and the 
judgment should be for the amount found due, with an 
order for a sale of the property, the proceeds to be credited 
upon the judgment much as is the case in an action where 
property has been attached. This view is strengthened by 
other provisions of the act, section 5 providing for the com- 
pletion of the building by the workmen in cases where the 
owner has suspended work thereon, and section 6 provid- 
ing for a lease of the building by the court where the title 
of the owner is defective. Section 7 is in the following 
language: “In all other cases of judgment or judgments 
obtained in favor of any lienholder or lienholders, if the 
property bound by such lien will not sell on execution as 
provided by law in other cases having been once duly 
offered, the court before whom such judgment or judg- 
ments may be obtained may direct the officer aforesaid to 
lease the same in the same manner and for the same pur- 
pose pointed out in the preceding section, and the officer 
giving such lease shall therein require the payment to be 
made to him or his successors in office,” etc. To our minds 
this section clearly contemplates offering the property for 
sale to satisfy any judgment that may be obtained under 
the provisions of section 4 above quoted, and the lien of 
such judgment dates from the time that the labor or ma- 
terial for which the lien is given was furnished. Thus far 
the statute clearly contemplates a personal judgment 
against the party to whom the labor or material was fur- 
nished, but the legislature undoubtedly understood that 
many cases might arise in which it would be necessary 
for a court of equity to adjust and determine the priority 
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existing between mortgage and other liens existing on the 
property against which mechanics’ liens were filed, and by 
the provisions of section 14 of the act it was provided: 
“Any person who shall hold a lien under the provisions of 
this chapter may, in addition to the remedy herein pro- 
vided for, proceed by a petition in chancery as in other 
cases of liens against the owner or owners of, and all other 
persons interested, either as lienholders or otherwise, in 
any such house, mill or manufactory, or other building or 
appurtenance, in the first section of this chapter men- 
tioned, and the lot or lots of land on which the same shall 
stand, and obtain such final decree therein for the rent or 
sale thereof, as justice and equity may require, anything 
in this chapter to the contrary notwithstanding.” 

It is insisted by appellee that where the claimant pro- 
ceeds under this section of the statute he is not entitled 
to a perscnal judyment against the owner of the build- 
ing, and that the only relief he may have in such an ac- 
tion is to obtain a decree for a sale of the property, the 
proceeds to be credited upon the amount of his claim. 
This view is supported by a brief which contains a col- 
lection of the authorities, and in which the position taken 
is strongly urged. It is true that under the old chancery 
practice no personal judgment in an action to foreclose 
a mortgage could be had in the foreclosure proceedings 
unless provided for by statute or a rule of the court, 
and it is probably true that our statute prior to 1897 recog- 
nized this as the prevailing rule in foreclosure proceedings, 
by providing that a deficiency judgment might be entered 
against those liable therefor upon the confirmation of the 
sale and it being ascertained that a deficiency existed, and 
by the act of 1897 which repealed that provision of the 
statute relating to foreclosures of real estate mortgages. 
But we cannot believe that the legislature, which specially 
provided for a personal judgment in procecdings to ob- 
tain the benefit of a mechanic’s lien, intended or contem- 
plated that, because the circumstances were such that the 
claimant was compelled to go into equity or, as in this case, 
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was forced into an equity proceeding, he thereby abandoned 
his right to a personal judginent against the party to 
whom the labor or material which entitled him to his lien 
was furnished. The chancery proceeding tinder section 
14 of the act is, in the language of the section, an addi- 
tional remedy, and by adopting it, or, as in this case, by 
being brought into it by another lienholder, the party is 
not deprived of any right or benefit which the proceeding 
under section 4 would give him. The better practice un- 
doubtedly would be to ask for a personal judgment for the 
amount of his account and for the court to enter such 
judgment in the first instance; but we cannot say that 
the claimant in this case, by failing to ask for a personal 
judgment in the first instance and in asking the court to 
enter such a judgment after it was found that the prop- 
erty would not sell for enough to satisfy his claim, waived ~ 
his right to have such judgment entered in his favor. He 
prayed for a personal judgment, and the fact that such 
judgment was not asked to be entered until after a sale 
of the property, and the amount of the deficiency had 
been ascertained, does not, in our opinion, deprive the 
court of jurisdiction to enter such judgment after a sale 
of the property, and after the amount of the deficiency has 
been ascertained. This being so, the only question re- 
maining is the time within which an application for such 
deficiency should be made. 

In Weir v. Field, 67 Miss. 292, it was held: 

“Under section 1935, code 1880, which provides that 
upon confirmation of the sale of property sold under de- 
cree of foreclosure the chancery court upon motion of 
complainant may render a personal decree against a de- 
fendant for the balance found by the record to be due, the 
right to move for such personal decree is not confined to 
the term at which the sale is confirmed, but may be ex- 
ercised at any time before the decree becomes barred by 
limitation.” 

In this state a decree of foreclosure is not barred by 
limitation, and the question of when an application for a 
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deficiency judgment must be made has not been deter- 
mined. That it cannot always be made at the same term 
at which a sale is confirmed is apparent from the fact that 
many sales are confirmed by the judge in vacation. The 
right to the judgment where it exists accrues upon the con- 
firmation of the sale, and, following by analogy the rule 
adopted by the Mississippi court, we are of the opinion 
that, if a deficiency is moved for within the time within 
which the claim out of which the deficiency grows would 
be barred after confirmation of the sale, it is within suf- 
ficient time. 

We recommend the reversal of the order appealed from, 
and that the cause be remanded to the district court, with 
directions to enter a judgment for the appellant for the 
amount found due him on the foreclosure proceedings, 
with interest and costs. 


ALBERT and Jackson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the order appealed from is reversed and the cause 
remanded to the district court, with directions to enter a 
judgement for the appellant for the amount found due him 
on the foreclosure proceedings, with interest and costs. 


REVERSED. 


IN RE ESTATE OF JOHN (C. OWEN. 
Firep May 17, 1905. No. 13,806. 


1. Evidence examined, and held not on'y sufficient to sustain a verdict 
finding a testator mentally capable of making a will, but to 
require such verdict. 


2, Will Contest: Evipence: Review. Where the verdict is the only 
one which could be sustained under the evidence both admitted 
and offered by the contestants of a will, and also excluding from 
consideration all evidence admitted by the court on behalf of 
the proponent to which contestants objected and on which error 
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is predicated in this court, the court will not discuss alleged 
errors of the trial court in receiving evidence offered by the pro- 
ponent or in rejecting evidence offered by the contestants. 


Error to the district court for Saunders county: BrEn- 
JAMIN F. Goop, JuDGE. Affirmed. 


John H. Barry and John L. Sundean, for plaintiff in 
error. 


A, Gilkeson and Simpson & Good, contra. 


DtrfFin, C. 


John C. Owen, the testator, died February 23, 1903. The 
subject of this controversy is a will which he executed July 
12, 1902. The testator left surviving him five sons and 
three daughters, his voungest child being thirty-five years 
of age. There were also nine grandchildren, the issue of 
his son Albert and of a daughter, Alzena German, both of 
whom died prior to the testator. The will in controversy 
was offered for probate by Thomas Owen, a son, and ob- 
jections were filed by the grandchildren who were of full 
age, and upon their application a guardian ad litem for the 
minor grandchildren was appointed by the county court, 
and also for an incompetent daughter, Emina. The county 
court admitted the will to probate, and from his decision 
the guardian ad litem took an appeal to the district court. 
The adult grandchildren did not appeal. In the district 
court the case was tried on the pleadings filed in the county 
court, and resulted in a verdict sustaining the will. The 
objections urged against the will were that the testator 
did not possess sufficient mental capacity to make a last 
will and testament at the time the purported will was 
executed; that it was procured by undue influence exer- 
cised upon the testator by his wife and three of his sons, 
and that the testator’s mind had been poisoned toward 
the contestants by the wife and sons of the testator so that 
he did not possess sufficient mental capacity to compre- 
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hend his duties and relations toward the contestants nor 
his obligations to them. 

The first objection urged is that the proponent rested 
without proof of the testator’s death, and relating to this 
objection we have to say that we will not presume that the 
contestants were expending their time and energy in ob- 
jecting to the probate of the will of a person not deceased, 
and calling upen the court to appoint a guardian ad 
litem for the minor heirs who certainly had no interest 
unless the party in whose estate they claimed a share was 
dead at the time. Conceding that the objection filed 
against the probate of the will, so far as it related to the 
undue influence exercised by the wife and children of the 
testator in procuring it, was sufficiently specific, of which 
we have grave doubts, a careful perusal of the evidence 
fails to disclose any evidence which, in our judgment, has 
a tendency to support it. 

Coming now to the mental capacity of the testator, 
there are but two or three circumstances detailed by the 
witnesses for the contestants which could be considered 
as tending in any degree to raise a doubt that the testator 
at the time of making the will- was not in full possession 
of his faculties, and these circumstances have mostly been 
explained away.. It is conceded that he-omitted forty 
acres of his land from the will. The attorney who drew 
the will was called to the house of the testator for that 
purpose. He testificd that the old gentleman gave him a 
full description of his property, having the same in mind 
without reference to any notes or memorandum, and that 
the forty acres omitted from the will was given him with 
directions to have it equally divided among his heirs, but 
that in drafting the will he overlooked this particular 
forty, and its omission from the will was not caused by 
oversight or forgetfulness on the part of the old gentle. 
man, but was his own oversight. It is shown also that on 
one occasion, on going home from a political mecting, he 
got lost in a cornfield and had to call for assistance to take 
him to the house. The testatur lived in the village of 
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Memphis which was laid out on his land. He occupied a 
block not far distant from the schoolhouse where the 
meeting was held. The night was dark, and, in order to 
avoid the teams coming from the meeting, he left the road 
and got into the cornfield, and there lost his way, which 
might well occur to anyone. It is also said that he drove 
the chickens from the pig pens when feeding his hogs; but 
it is shown that some of the chickens which entered the 
pens were killed and eaten by the hogs, and that his efforts 
to keep them away thereafter was to prevent them from 
being killed. It is said that at one time he complained of 
being followed by a ghost, and on another occasion he 
upbraided a sick son for lying in bed while there was so 
much work to do, and that this occurred but a short time 
previous to the son’s death. Considerable was said also 
about his wearing felt boots during the summer season, and 
a plush or velvet cap through the year. It was explained 
that for some years previous to his death he was afflicted 
with corns and bunions on his feet, and that felt boots 
were the only foot-wear that he could use with any com- 
fort, and even these had to be cut to accommodate the 
bunions. His reason for wearing the plush or velvet cap 
does not appear. There were other circumstances which 
it is claimed tended to show the incapacity of the testator, 
but these matters were all submitted to the jury under 
instructions which presented very fairly the whole case, 
and the verdict not only had sufficient evidence to sustain 
it, but, as we view it, it ealled for the verdict which was 
rendered.. The banker with whom the testator did busi- 
ness and his physician who attended him in his last illness 
testify to his capacity. Of the ten witnesses called by the 
contestants, but two or three give an opinion that he was 
of unsound mind, and these opinions are based on such 
trivial considerations as in our opinion to be without 
weight. In a careful examination of the evidence we find 
nothing that impresses us with the idea that the testator 
was not perfectly capable of transacting business, or that 
he did not aticnd to his own business in a capable manner 
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up to the date that this will was made, and for some time 
thereafter. His neighbors and friends regarded him as of 
sound mind, and some of them speak of him as a man of 
unusnal mental capacity and strength. Ile had lived in 
Saunders county for thirty years or more. If he was so 
mentally unsound as not to be capable of making a will, 
there would seem to be little difficulty in procuring evi- 
dence to establish that fact to the entire satisfaction of a 
court and jury. It is true that under the provisions of 
his will an incompeteut danghter, Emma, was left en- 
tirely unprovided for, as were some of the grandchildren ; 
but the record shows that his wife was possessed of pran- 
erty; that they consulted each other relating to the matt.» 
of their wills, and that it was fully undcrstood between 
them that, while the old gentleman would provide for some 
of his heirs from his own property, his wife would provide 
for the others. That such an arrangement was fair and 
equitable and will probably be fully carried out by the 
wife must be presumed, and under these circninstances, 
and with this explanation for the reason of not distribu- 
ting his property more equally among his heirs, it would 
require a much stronger showing of incapacity of the 
testator than here appears to justify a court in interfering 
with the verdict. j 

It would be useless to spend time in discussing the 
errors alleged on the rulings of the court in the admission 
and refusal to receive evidence. If we take into « —-‘idera- 
tion all the evidence offered by the contestants wi) was 
rejected by the trial court, and exclude from con. ‘Jera- 
tion all evidence offered by the proponent and receive] by 
the court on which error is now predicated, still we th vk 
that the verdict of the jury could not be different fro... 
that returned, and that any other verdict should be set 
aside. 

We recommend therefore that the order of the district 
court admitting the will to probate be affirmed. 


ALBERT and Jackson, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court admitting the will 
to probate is 

AFFIRMED. 


JOHN A. REEDER, ADMINISTRATOR, V. CITY OF OMAHA. 
Fitep May 17, 1905. No. 13,814. 


Cities: NEcLtIGENcrE. The cases in this state have established the rule 
that there must be some direct and immediate connection be- 
tween the negligence of a city and the damage complained of to 
entitle a party to recover in an action for damages on account 
of such negligence. 


Error to the district court for Douglas county : CHARLES 
T. DICKINSON, JUDGE. Affirmed. 


Bowes & Hodder, for plaintiff in error. 


C.C. Wright and W. #. Herdman, contra, 


DurFrrig, C. 


Block 66, in Credit Foncier Addition to the city of 
Omaha, is bounded on the east by Sixth street, on the 
north by Center street, on the west by Seventh street and 
on the south by Cedar street. A deep ravine enters said 
block near the southeast corner, extending across the same 
and, as we understand, across Seventh strect into the 
block west. Some 20 years ago or more the city graded 
Sixth and Cedar streets, filling the ravine at the intersec- 
tion of these two streets at the southeast corner of block 
66. Becanse of a failure on the part of the city to make 
adequate provision for a discharge of the water, a large 
pond was formed which, after a heavy rain, extended into 
the street at the intersection of Seventh and Center streets 
from 5 to 15 feet, but at no time did the water come nearer 
than 2 or 3 feet of the foot of the slope made by grading 
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Sixth street, and ordinarily the edge of the water on the’ 
east side of the pond and nearest Sixth street was about 
60 feet from the west line of said street. It further ap- 
pears that the bank formed by the grade of Cedar street, 
and adjoining the pond on the south, was very abrupt; 
that this bank was about 60 feet above the level of the 
water in the pond, and the pond was surrounded with 
weeds and willows which made it diflicult of access from 
either Cedar or Sixth street except by a path which ex- 
tended from about the middle of block 66 on Sixth street 
in a southwesterly direction to the edge of the pond, the 
distance from the point where the path left Sixth street to. 
where it reached the pond being from 60 to 70 feet. In 
July, 1900, Austin Reeder, the plaintiff's intestate, was 
playing with some other boys on Howard or Jackson 
street, a mile or more northwest of this pond. One of the 
boys suggested going to the pond for the purpose of taking 
a swim. The Reeder boy, aged about 9 years, with two 
other of his companions thereupon proceeded along Tenth, 
Wighth and Sixth streets to the point where the path above 
spoken of diverges from Sixth street, running south- 
westerly to the pond, and followed this path down to the 
water’s edge. After playing in the water for some time, 
they came out and started to dress, when the Reeder boy 
went back to take a slide down the bank into the water, 
and getting beyond his depth, was drowned. It is further 
shown that at the time of the accident there was no side- 
walk extending along the west side of Sixth street for a 
half block north of Cedar street, which would be at a point 
on Sixth street directly east of the pond. After the plain- 
tiff had rested, the court gave a peremptory instruction to 
the jury to return a verdict for the defendant, and the only 
question argued on the submission of the case was the 
correctness of this instruction. 

In Richards v. Connell, 45 Neb. 467, it was held: “The 
owner of a vacant lot upon which is situated a pond of 
water or dangerous excavation is not required to fence it, 
or otherwise insure the safety of strangers, old or young, 
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who may resort to said premises not by invitation, ex- 
press or implied, but for the purpose of amusement or 
from motives of curicsity.” This rule was referred to with 
approval by Judge SEPGWICK in an elaborate opinion in 
Lucker v. Draper, 62 Neb. 66, where it is said: “We have 
no doubt that under the facts in that case the law was cor- 
rectly applied.” 

It may be considered settled therefore that in this state 
the owner of property is under no obligation to guard a 
pond situated thereon against trespassers, or to provide 
for the safety of any who resort to the premises fer their 
own satisfaction, and not by the invitation, express or im- 
plied, of the owner. Where the owner extends an invita- 
tion to the public to make use of dangercus premises, he 
will be liable for damages arising from his neglect to take 
such proper precautions against accidents as would occur 
to the ordinary mind; and if the evidence is conflicting on 
the question of an invitation to use the premises, it should 
be submitted to the jury. This rule is well illustrated and 
explained in the opinion of Judge SepGwIck above re- 
ferred to. 

A municipal corporation cannot ordinarily be made lia- 
ble for damages sustained in consequence of its neglect 
unless made so by statute. The charter of the city of 
Omaha places upon the city the duty of keeping its streets 
and alleys in safe condition, and there can be no question 
that where damages are incurred in consequence of a neg- 
lect of this duty the city is liable. Had the accident in 
this case occurred to the Reeder boy from a use of Seventh 
street or Cedar street where the water overflows the same, 
then, under the holding in City of Omaha v. Richards, 49 
Neb. 244, and City of Omaha v. Bowman, 63 Neb. 333, the 
liability of the city would be beyond dispute. The evi- 
dence, however, is undisputed that the accident did not 
occur from a use of the streets of the city. While the 
pond extended over Seventh and a part of Cedar street, 
the boy did not use these streets, nor did he enter the pond 
from either street. At the point where he left Sixth street 
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to reach the pond, he was as safe as at Howard or Jack- 
son streets, before a visit to the pond had been suggested. 
In City of Omaha v. Richards, supra, it was said: 

“Tt is quite immaterial whether he was drowned in the 
water in the street or on the adjacent prentises, in close 
proximity to the street, since the negligence of the city 
caused the accumulation of the water, consisting of a 
single body extending nearly one-fourth the distance across 
the street to the abutting properties, and further, the 
raft containing the deceased floated from the street upon 
properties abutting thereon. * * * It would have 
been different if the pond had been entirely wpon private 
property and not in close proximity to a street. In such 
case there would be no liability upon the city, since it 
would have been guilty of no breach of duty. It is un- 
disputed that this pond of water extended into the street, 
and the city cannot escape liability merely because the 
drowning occurred upon the adjacent premises.” 

The entire thought of the opinion is that the boy used 
the street and the water overflowing the street to reach the 
point where the accident occurred and where the drown- 
ing took place, and it is quite evident that the city could 
not escape liability because the death of the boy did not 
occur in water covering the street, if such water was made 
use of to reach the point where the fatality finally oc- 
curred. 

The record first presented to this court in City of Omaha 
v. Bowman, 52 Neb. 293, discloses that yonng Bowman, 
with some boy friends, took up part of a sidewalk laid on 
Davenport street and launched it on a pond which was 
about seven feet from the sidewalk, and the Jevel of the 
water some feet below the sidewalk. Under this state of 
the record this court held that the city was not liable for 
the accident which occurred, it not appearing that the 
water from the pond overflowed the street or was in dan- 
gerous proximity thereto. An amended petition was filed 
in the district court covering this defect, and on error 
taken from an order sustaining a demurrer to said peti- 
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tion it was held that a municipal corporation is liable for 
the death of a child who was drowned in a pond of water 
situate in part on a public street and in part on abutting 
lots, when shown that the accumulation of water was oc- 
casioned by the negligence of the city in filling in the 
street with earth; that no fence or barrier was erected, and 
that the child entered the pond frum the street. The case 
being remanded for a trial, and judgment going against 
the city, it was again brought to this court, and the judg- 
ment affirmed, the court saying that the evidence sup- 
ported the allegations of the petition, which the former 
opinion held alleged facts stating a cause of action against 
the city. : 

Our examination of these cases leads us to the conclu- 
sion that they establish the rule that some direct con- 
nection between the injury complained of and the negli- 
gence of the city must be shown in order that the plain- 
tiff may recover. That the street of a city may be over- 
flowed with the waters of a pond created by the act of the 
city could matter nothing to those who had no occasion to 
use the street, or to those using it at a place distant from 
the point of overflow; but where the water covering the 
street is used by one who has not attained the age of dis- 
cretion, and whose tender years preclude the charge of con- 
tributery negligence, to reach a dangerous place in the 
pond where the water is beyond his depth, the case is dif- 
ferent, and the city should answer for its neglect. 

Because there was no direct connection between the 
negligence charyed against the city and the accident to the 
boy, the district court properly directed a verdict in the 
case, and we recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Conrt: For the reasons stated in the foregoing 
opinion the judgment of the district court is 


AFFIRMED. 
BT 
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ALFRED H. DAVIS, APPELLEE, V. Beacn JT. WINMAN, APPEL- 
LEE, ANNIE CHAMBERS, APPELLANT, 


Fitep May 17, 1905. No. 13,818. 


1. Illegal Contract. A contract intended to facilitate the procuring 
of a divorce at the suit of either of the parties thereto is void. 


: Action. Where an illegal contract has been executed, and 
the parties thereto are in pari delicto, no action lies to recover 
back money paid under it or for restitution of property delivered 
in pursuance of its terms. 


APPEAL from the district, court for Lincoln county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


Hoagland & Hoaglund, for appellant. 
A. H. Davis and Wilcor & Halligan, contra. 


Beach I. Hinman, pro se. 


DUFFIE, C. 


Frank and Fannie Chambers were husband and wife. 
In July, 1899, Mrs. Chambers bought of Beach I. Hinman 
three acres of land for $190, taking a contract of purchase 
therefor. The purchase price has been paid, with the ex- 
ception of about $36, when, in September, 1901, and dur- 
ing the pendency of an action for divorce brought by 
Fannie Chambers against her husband, she assigned the 
contract of purchase to her husband, and thereafter he as- 
signed the saine to the appellee, Alfred H. Davis, an at- 
torney, as security for fees and expenses in defending the 
divorce action. After that action had been determined, 
and on a settlement between Davis and Chambers, Davis 
accepted the contract in full satisfaction for his services 
and expenses, and thereafter tendered to Hinman the 
amount due upon the contract, and demanded a deed, 
which Hinman refused to make. Thereupon Davis 
brought this action against Hinman to enforce the mak- 
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ing of a deed, and Mrs. Chambers intervened, alleging, 
among other matters, that during the pendency of her 
action for divorce, which was being bitterly contested by 
her husband, an agreement was entered into between them 
that, in consideration of the assignment of this contract 
and of the transfer to-her husband of a span of horses, 
he would abandon his defense, and allow her to take a 
decree for a divorce and for the custody of her two chil- 
dren; that he failed to keep such agreement, but prose- 
cuted his defense with renewed activity after securing an 
assignment of the contract and possession of the horses. 

One phase of the case which was apparently overlooked 
in the trial below, and which has not been urged upon the 
appeal, cannot be ignored by this court. The object of 
the agreement entered into between Mr. and Mrs. Cham- 
bers, and in consideration of which she assigned the con- 
tract, was to bring abont a dissolution of the marriage con- 
tract, and to put an end to the various duties and rela- 
tions resulting therefrom. Any contract having any such 
purpose, object or tendency cannot be sustained, but must 
be regarded as being against sound public policy, conse- 
quently illegal and void. The marriage relation is one to 
be encouraged aad maintained when formed. Such is the 
well-settled policy of the law; and its dissolution or deter- 
mination is not to be Jeft to the caprice of the parties. If 
dissolved, it must be done in aceordance with some posi- 
tive enactment of law and in due course of judicial pro- 
ceeding. The good order and well-being of society, as well 
as the laws of this state, require this. Sayles v. Sayles, 21 
N. H. 312; Smith v. Smith, Wright (Ohio), 643; Beard v. 
Beard, 65 Cal. 354; Wilde v. Wilde, 37 Neb. 891. 

It is equally well settled that, where the general public 
is affected by a contract violating the law, the courts will 
refuse their aid to the parties and leave them as they found 
them, althovgh the contract has been performed by one 
party, so that the other has received the benefits thereof 
without giving anything in return. Brower v. Fass, 60 
Neb. 590. 
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It is recommended that the decree of the district court 
be affirmed. 


ALBERT and Jackson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 


OscaR SAMUELSON, APPELLEE, V. JOHN H. MICKEY ET AL, 
APPELLANTS. * 


Firep May 17, 1905. No. 13,793. 


1. Deed as Mortgage. The test whereby to determine whether a deed 
absolute on its face should be held to be a mortgage is whether 
the relation of the parties to each other as debtor and creditor 
continues. If it does, the transaction should be treated ag a 
mortgage, otherwise not. Riley v. Starr, 48 Neb. 243. 


2. Evidence examined, and held insufficient to sustain a finding that 
a deed absolute on its face was intended to operate as a mortgage. 


ApPEAL from the district court for Polk county: ARTHUR 
J. Evans, Jupce. Reversed. 


F. I. Foss, King & Bittner and R. D. Brown, for ap- 
pellants. 


E. EB. Stanton, Mills & Mills and C. A. Robbins, contra. 


ALBERT, C. 


This suit was brought by Oscar Samuelson, the appellee, 
to have a certain deed, absolute in form, given by himself 
and wife to John H. Mickey, one of the appellants, de- 
clared a mortgage, and a subsequent conveyance, also ab- 
solute in form, from said appellant to Arthur A. Smith, of 
the same premises, a mere assignment of said mortgage. 
The first deed was given on the 26th day of March, 1897. 


* Rehearing denied. See opinion, p. 856, post. 
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At that time the appellee was indebted to the Connecticut 
Mutual Life Insurance Company in the sum of $1,200; to 
Arthur A. Smith, $1,500; to a local bank, of which the 
said grantee was president, $75; and to Oscar A. Johnson, 
$700; and these several debts were secured by mortgages 
on the premises, which were liens thereon in the order 
stated. The first mortgage was past due, and the debt 
was drawing interest at 9 per cent. Default had been 
made in the payment of $120 interest on the second mort- 
gage, which by the terms of said agreement made the 
whole amount due at the option of the holder. The third 
mortgage was also past due, and was drawing interest at 
the rate of 10 per cent. In addition to the foregoing, 
taxes levied against the premises amounting to $40 were 
past due and unpaid. The holder of the first mortgage 
was threatening foreclosure, and the appellee, being un- 
able to renew or raise the money to discharge it, made 
the conveyance hereinbefore mentioned to avoid fore- 
closure. 

It is not claimed by any of the parties to the suit that 
the conveyance to Mickey was intended to vest him with 
both the legal and beneficial title to the land. The tes- 
timony of the appellee is to the effect that at the time 
he made the conveyance it was understood and agreed that 
Johnson, the holder of the fourth mortgage should have a 
certain time in which to pay the prior mortgages, or a cer- 
tain portion thereof, and assume the balance of the mort- 
gage indebtedness, and, upon his doing so, Mickey should 
convey the land to him. He further testified that after the 
expiration of the time fixed for such payments, and after 
Johnson had failed to make them, he, the appellee, called 
on Mickey, who in these transactions also represented 
Smith, and told him of such failure, and that he would 
now take hold of the Jand himself, and that Mickey said: 
“All right, you are entitled to the land if anybody is.” 
And from that time on it was fully understood between 
him and Mickey that upon the payment of the mortgage 
indebtedness the land was to be reconveyed to the appellee, 
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Mickey was the principal witness for the appellants, 
and his version of the transaction is substantially the same 
as that of the appellee, down to and including the terms 
upon which the land was to be conveyed to Johnson, and 
his failure to comply with such terms. But he testifies 
that it was further understood and agreed that, in case 
Johnson should fail to make such payments and assume 
the first and second mortgages, Smith, the second mort- 
gagee, should take an assignment of the first mortgage, 
Johnson and the bank were to release their mortgages, 
and the land was to be conveyed to Smith in payment of 
the amount due on the first and second mortgages. The 
appellee in his testimony covering the terms on which the 
land was to be conveyed to Mickey makes no mention of 
a conveyance to Smith. But he was again called to the 
stand after Mickey had testified and after he had been 
fully apprised of the appellant’s claim in that behalf, and 
made no denial of Mickey’s testimony on that point, nor 
was he interrogated with reference to it. Besides, shortly. 
after the conveyance to Mickey, Smith took the assignment 
of the first mortgage, released it as well as the second mort- 
gage, and returned the papers to the appellee, who took 
and retained them without protest or objection. Further- 
more, after Mickey had conveyed the land to Smith, the 
appellee took and held the premises under a written lease 
from Simith’s adiministratrix. From these circumstances 
it seems to us the only reasonable inference is that at the 
time of the conveyance it was understood and agreed that 
Mickey was to cenyey to Johnson, in case Johnson brought 
himself within the terms of the agreement, and that upon 
the failure of Johnson to do so Mickey was to convey to 
Smith, in payment of the first and second mortgages, and 
that the land was conveyed to Smith in pursuance of that 
agreement. By the terms of the agreement upon which 
the land was conveyed to Mickey, the conveyance to Smith 
was clearly not intended as security, but as a payment. 

But the appellee lays great stress upon an alleged agree- 
ment between himseif and Mickey, the latter acting for 
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Smith, and entered inte: 5 attet Johnson’s default, that the 
appellee should be permitted to redeem. Conceding the 
validity of such agreement, if made, the evidence is in- 
sufficient to show that it was ever made. The appellee 
testifies to it, and, according to his testimony, it was made 
some months before Mickey conveyed to Smith. Although 
the appellee had knowledge of this conveyance, we fail to 
find that it excited any inquiry or provoked any protest on 
his part. Mickey in positive terms denies that any such 
agreement was made, and as positively affirms that the 
conveyance to Smith was intended by all parties concerned 
as payment of the first and second mortgage debts, and 
not as security for them. His testimony on this point is 
so strongly corroborated by appellee’s silent acquiescence 
in the conveyance to Smith, his acceptance and retention 
of the evidences of the payment of the mortgage debts, 
and his holding the land as tenant of Smith’s adminis- 
tratrix, that it shonld be taken as true on a trial de novo 
in this court. The rule in this class of cases is stated by 
Post, C. J., with his usual clearness and breyity in Riley 
v. Starr, 48 Neb. 243: 

C“A safe and perhaps the most satisfactory test, in all 
such cases, is whether the relation of the parties to each 
other as debtor and creditor continues. If it does, the 
transaction will be treated as a mortgage, otherwise not.” 
Citing Robinson v. Cropsey, 2 Edw. Ch. (N. Y.) 188; Wal- 
son v. Giddings, 28 Ohio St. 554; 1 Jones, Mortgages 
(6th ed.), sec. 258. 

From the facts and circumstances shown in evidence it 
is clear to us that the transaction was intended to termi- 
pate the relation of the parties as debtor and creditor, and 
that it did end it. The finding of the trial court to the 
contrary is so clearly against the weight of evidence that 
it should not stand. 

It is therefore recommended that the decree of the dis- 
trict court be reversed and the cause remanded for further 
proceedings accordingly to law. 


DUFFIE and JACKSON, CC., concur. 
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By the Court: I*or the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
cause remanded for further proceedings according to law. 


REVERSED. 


The following opinion on motion for rehearing was filed 
January 3, 1906. A/otion denied: 


Deed: Acrion To Renpeem. Where a tract of land has been conveyed 
by a deed absolute in form to satisfy and pay the mortgage liens 
existing thereon, a subsequent parol promise to reconvey it to 
the grantor, without any consideration to support it, will not 
sustain an action to declare the deed a mioriguge and redeem 
from the liens which have been canceled and treated as paid. 


BARNES, J. 


This case is again before us on a motion for a re 
hearing, and after oral argument we are of the opinion 
that our former judgment should be adhered to. 

Our former opinion, written by Mr. Commissioner 
ALBERT, and reported ante, p. 852, contains a full and accu- 
rate statement of the facts, and no other or further state- 
ment is require]. In addition to what is there said, it is 
proper to quote the evidence of the plaintiff as to what the 
agreentent was, and what took place between himself and 
the defendant Mickey at the time the deed was executed, 
which is as follows: “Well, John H. Mickey asked me if I 
would deed the land to him, and I told him T would deed it 
in one way; Oscar Johnson, the man I bought it of, should 
have a right to get a deed of the land if he wanted it, 
so as to pay all my debts against the land. If I deeded 
him the Jand it would save foreclosure on the land, and 
be the most saved by it. I said I would do that one 
way, so Johnson would get the Jand, and that would 
pay all my debts against the land.” It cannot be seri- 
ously contended that such an agreement would amount 
to a defeasance, and convert a deed absolute in form 
into a mortgage. it seems clear that the iand was deeded 
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to Mickey in payment of the debts secured by the mort- 
gages thereon, and the subsequent conduct of the par- 
ties fully confirms that view of the case. 

It is claimed, however, that when Johnson failed to 
pay off the mortgages, Mickey agreed to convey the land 
to the plaintiff.. The burden of proof was on him to es- 
tablish that fact, and thus convert the deed into a mort- 
gage. The plaintiff testified that such an agreement was 
made, but that fact was strenuously denied by Mickey. 
There are some things in the record which corroborate the 
plaintiff, while on the other hand Mickey’s testimony is 
fully corroborated by the manner in which all parties 
afterwards treated the matter. So it may be said that 
the evidence on that question is sufficient to support the 
finding of the district court. However, there is no evi- 
dence in the record showing any consideration for the 
alleged promise, and if it may be said that such a econ- 
tract may rest in parol, there must be a consideration 
to support it. Without such a consideration it would 
possess no binding force whatever. The want of con- 
sideration for the alleged promise is fatal to the plain- 
tiff’s right to recover in this action, and our former con- 
clusion must be adhered to. 

The motion for a rehearing is therefore overruled, and 
the former judgment remanding the cause for further 
proceedings is modified, and the same is remanded, with 
directions to dismiss the action. 


JUDGMENT ACCORDINGLY. 
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WESTERN TRAVELERS’ ACCIDENT ASSOCIATION VY. LENA MIL- 
LER MUNSON. 


Firep May 17, 1905. No. 13,807. 


1. Pleading: Demurrer. The rule that permits conclusions of law to 
be disregarded when the sufficiency of the facts pleaded to con- 
stitute a cause of action or defense is called in question, has 
no application to conclusions of fact. 


Surrictency. When thus assailed the pleading is good if 
the ultimate facts constituting a cause of action pr defense are 
alleged. If the facts thus alleged do not make the pleading 
sufficiently definite and certain the remedy is by motion. 


8. Witness: ConFrineNTLAL COMMUNICATIONS: WAIVER. The prohibitions 
in section 3833 of the code against a physician’s testifying to 
confidential disclosures made to him in the course of his pro- 
fessional employment, are for the benefit of the patient, who, 
by the express provisions of section 334 of the code is permitted 
to waive them. 


4, Waiver. It is not necessary that such waiver be made at the time 
of the trial, it may be included in and made a part of the 
contract sought to be enforced in the action in which such 
testimony is offered, 


Insurance Contract. A stipulation in a contract of life 
insurance to the effect that the proofs of death shall consist in 
part of the affidavit of the attending physician, which shall state 
the cause of death and such other information as may be required 
by the insurer, constitutes a waiver within the meaning of said 
sections,-and renders the attending physician a competent witness 
as to the confidential disclosures made to him by the assured 
eoncerning his /ast sickness. 


6. Evidence. Statements of fact fairly indicative of a relevant bodily 
condition of the declarant at the time of the declaration are 
admissible as evidence of the existence of such condition, al- 
though made a considerable time after the injury was received. 


%. 


: Harmiess Error. The admission of the testimony of the 
wife as to communications made to her by her husband in his 
last sickness, held not prejudicial error under the circumstances 
disclosed by the record in this case. 


Error to the district court for Douglas county: Jacos 
Fawcett, Jupen. Affirmed. 
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O'Neill & Gilbert, for plaintiff in error. 


Wright & Stout, Watt G. Sheldon and Frank T. Ran- 
som, contra. 


ALBERT, C. 


The terms plaintiff and defendant will be used herein 
with reference to the title of the cause in the court be- 
low. The defendant is a fraternal insurance associa- 
tion. Charles J. Munson, deceased, was a member thereof, 
and held a membership certificate therein insuring him, 
among other things, against death “through external, vio- 
lent and accidental means.” The plaintiff is the widow 
of the assured, and the beneficiary named in the certifi- 
cate. The constitution of the association, which is a 
part of the contract of insurance, provides that no claim 
shall be valid unless notice in writing of the accident is 
received in the office of the association within 15 days 
from the date thereof, and affirmative proofs in writing 
of said claim, as required by the executive board, are re- 
ceived within 30 days after the loss occurs; such proof in 
case of death of the assured to consist of the affidavit of. 
the beneficiary and the attending physician, which “shall 
state the cause of death, giving dates of the accident and 
particulars thereof, and also the date of death, and such 
information as may be required by the association.” In 
the petition upon which the cause was submitted to the 
jury, among other things, it is alleged: “That at all times 
subsequent to becoming a member of defendant association, 
as aforesaid, and up to the time of his death, as herein- 
after set forth, he, the said Chas. J. Munson, continued 
a member thereof in good standing, and while so in good 
standing, and within three months immediately prior to 
his death, was accidently cut, wounded, bruised and in- 
jured by external, violent and accidental means, the exact 
time, place and manner of receiving said accidental cuts, 
wounds, bruises and injuries, as aforesaid, is unknown 
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to the plaintiff; and that the said Chas. J. Munson, after 
receiving said injuries, and on, to wit, August 27, 1902, 
and by reason thereof, and independently of all other 
causes, died.” It is further alleged, that the assured had 
fully kept and performed all the terms and conditions of 
said contract of insurance on his part to be kept and per- 
formed, and that the plaintiff has fully kept and performed 
her part thereof, except to furnish or file the proofs of 
death hereinbefore mentioned; but that the furnishing 
and filing of such proofs had been waived by the associa- 
tion within 30 days from the death of the assured. In 
the answer to said petition the allegations as to the cause 
and manner of death, notice to the defendant of the acci- 
dent as required by the constitution, and a waiver of 
formal proofs of death, are denied. The answer also con- 
tains allegations to the effect that no such notice was given 
or proof made, and that the death of the deceased was 
due to natural and not to accidental causes. There was 
a verdict for plaintiff and judgment accordingly. 

It is claimed by the defendant that the petition does not 
state facts sufficient to constitute a cause of action, in that 
it fails to show that the injury was received through ac- 
cidental means. In making this claim counsel do not 
overlook the positive averment of the petition, hereinbe- 
fore set out at length, that the assured “was accidentally 
cut, wounded, bruised and injured by external, violent and 
accidental means, the exact time, place and manner of re- 
ceiving said accidental cuts, wounds, bruises and injuries, 
as aforesaid, is unknown to the plaintiff,” but insists that 
the allegation that “the exact time, place and manner of 
receiving said accidental cuts, ete., are unknown to the 
plaintiff,’ negatives the allegation that such injuries were 
accidental, aud destroys its force and effect. We do not 
believe that the language will bear that construction. 
There is a positive allegation that the injuries were re- 
ceived through accidental means. That plaintiff after- 
wards disclaims knowledge of the exact time, place and 
manner of receiving such accidental injuries in nowise 
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negatives her allegation that they were accidental. For 
example, a man is found crushed and dying between the 
rails of a railroad track in the wake of a passing train. 
In the absence of any explanation of the circumstances, 
that his injuries were due to accidental means would be 
a reasonable inference. This inference, though slightly 
weakened, would not be negatived by the fact that “the 
exact time, place and manner” of receiving the injuries 
were unknown. 

It is also urged that the allegation that the injuries 
were received through accidental means is a mere con- 
clusion. It is an elementary rule that a bare conclu- 
sion of law adds nothing to the value of a pleading, and 
should be disregarded when the sufficiency of the facts 
pleaded to constitute a cause of action or a defense is 
called in question. But this rule does not extend to 
conclusions of fact, such conclusions do not render a 
pleading vulnerable to a demurrer. Ordinarily, it is only 
necessary to plead the ultimate facts upon which the 
pleader relies. Such facts, of necessity, are conclusions 
drawn from intermediate and evidential facts. If the 
ultimate facts are not stated with sufficient certainty, the 
remedy is by motion. Whether the injuries were received 
through accidental means is purely a question of fact, and 
the allegation that they were thus received is a conclu- 
sion of fact, and does not fall within the rule invoked by 
the defendant. 

The court directed the jury that the question for their 
determination was whether the assured died as a result of 
an injury received while traveling as a passenger on a 
freight train on the Burlington and Missouri River Rail- 
road, near the town of Brush, Colorado; and the defendant 
insists that the evidence is insufficient to show that the 
assured received any injury by accidental means at that 
time. The evidence shows that on the 20th day of August, 
1902, the assured left his home in Denver. Two days 
afterwards he was seen in Akron, Colorado, where, at 
11:30 P. M., he boarded the caboose of a freight train on 
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the Burlington and Missouri River Railroad. At about 
1:30 the next morning, when the train was near Brush, 
in that state, and while it was runuing about 40 miles an 
hour, an axle on one of the freight cars broke, one end 
of which was driven through the car; the other struck the 
track, tearing up the ties for some distance. The evi- 
dence sufficiently shows that the assured was in good 
health when he left home, and remained in that condi- 
tion to the time of the accident to the train. He was the 
only passenger on the train, and there is no direct tes- 
timony that he was injured by the accident. After the 
accident the assured was taken on the engine to Brush, 
and there took passage on a train for Sterling, Colorado, 
where he arrived about 6 o’clock the same morning. His 
appearance on his arrival there indicated that he was ill, 
and he at once sought a hotel and retired. In the afternoon 
a physician called to treat him found him in bed, appar- 
ently suffering and complaining of pains in his back. 
The physician continued to treat him, and some two or 
three days after his first visit examined his back, and 
found bruises in close connection with the lower lobe 
of the left lung and at or about the place where the 
assured located the pain. The assured died the fourth 
day after his arrival at Sterling. The testimony of the 
attending physician is to the effect that the assured died 
of pneumonia or congestion of the lungs, produced by 
the injury indicated by the bruises, and that such injury 
was the primary cause of his death. From these facts 
it is reasonably clear, we think, that the assured up to 
the time of the accident was in good health, within a 
few hours thereafter suffering from injuries peculiarly 
likely to result from the accident to the train on which 
he was a passenger; and that within four davs thereafter 
he died of such injuries. It is true the conductor of the 
freight train testified that he was in the cupola of the 
caboose when the accident occurred, and that the assured 
was lying on one of the seats, apparently asleep; that the 
accident caused no sudden stopping of the car, and no 
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unusual jolt or jar, and, apparently, did not awaken the 
assured, or cause him to change his position. He also 
testified that as a result of the accident the engine sepa- 
rated from the cars and the air brakes were immediately 
set. He was the only witness present with the assured on 
the caboose, and the defendant insists that his testimony 
absolutcly negatives the theory that the assured was in- 
jured in that accident. We do not think so. The jury 
were not bound to accept his testimony at its face value. 
He was not wholly a disinterested witness. He was con- 
ductor of the train, and, to some extent, was responsible 
to his employer for its proper management and the safety 
of his passengers. His home is in Denver, and he at- 
tended as a witness at the request of his employer. As 
against his testimony as to the effect of the accident on 
the caboose is the evidence of another trainman to the 
effect that the caboose, under such circumstances, would 
stop or slacken its speed suddenly, and with a jolt or 
jar. Taking into account the nature of the accident, this 
evidence is more in accord with reason and common knowl- 
edge, and the jury had a right to accept it as true. Taking 
the evidence as a whole, we are satisfied that the inference 
drawn by the jury therefrom that the assured died of in- 
juries received while riding on the train at the time of 
the accident related is a reasonable one. Proof amount- 
ing to a demonstration is never attainable and never re- 
quired in- cases of this kind. All that is required is to 
establish a reasonable probability. Western Travelers’ 
Aceident Ass’n v. Holbrook, 65 Neb. 469. That, in our 
opinion, was done in this case. . 

It is also insisted that the evidence is insufficient to 
show that such injuries, independently of all other causes, 
caused the death of the assured. Whether such injuries 
did thus cause his death is peculiarly a question of fact. 
Modern Woodmen Accident Ass’n v. Shryock, 54 Neb. 250; 
United States Mutual Accident Ass'n v. Barry, 131 U. 
S. 100; Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 
61 L. R. A. 459. It was submitted to the jury on con- 
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flicting evidence sufficient to sustain a finding either way, 
and under the settled rule of law the finding of the jury 
thereon under such circumstances is conclusive. 

The cause was tried on an amended petition. In her 
original petition the plaintiff instead of alleging, as in the 
amended petition, that the injuries causing the death of 
the assured occurred within three months preceding his 
death, and that the exact time, place and manner of re- 
ceiving such injuries were unknown to her, alleged that 
they occurred August 28, 1902, while he was traveling 
in the caboose of a freight train going from Akron to 
Brush, Colorado, and that by reason of the accident to 
the train hereinbefore related he “was violently thrown 
against the floor, roof and walls of said caboose, and was 
thereby accidently cut, wounded, bruised and injured by 
external, violent and accidental means,” etc. The defend- 
ant insists that the amended petition amounts to an ad- 
mission that the allegations in the original petition as to 
the time, place and manner of receiving the injuries were 
untrue, and that such injuries were received at some other 
time and place, and in a different manner. Hence, it is 
argued that the notice of the accident which gave the time, 
place and manner of receiving the injuries as alleged in the 
original petition was not notice of the accident relied upon 
in the amended petition. One answer to this is that, while 
the original petition states the facts with greater exacti- 
tude, it does not purport to give the exact time, place and 
manner of receiving the injuries. If in the amended peti- 
.tion the plaintiff had averred that she was unable to give 
the time, place and manner with greater exactitude, there 
would be some ground for holding that the allegations of 
one pleading or the other must be untrue. But in the 
amended petition she merely avers that she cannot state 
what she did not state in the original petition, namely, 
the exact time, place and manner of receiving the injuries. 
The evidence shows that the defendant had due notice that 
the assured was injured in the accident on the train near 
Brush. The court limited the proof to that accident, and 


VOL. 73] JANUARY TERM, 1905. 865 


Western Travelers’ Accident Ass’n v, Munson. 


we are all of the opinion that the defendant’s claim of a 
want of notice is unfounded. 

It is also claimed that the evidence fails to show a 
waiver of proofs of death. This claim is based on the 
same line of reasoning as that of a want of notice, and 
what we have said with respect to that claim applies here. 
The question of waiver was duly submitted to the jury, 
and the finding of the jury thereon is abundantly sus- 
tained by the evidence. 

The physician, who attended the assured in his last sick- 
ness, was permited to testify, over the objection of the de- 
fendant, as to the nature of such illness, and other mat- 
ters of a confidential nature relating thereto, intrusted to 
him in his professional capacity. The defendant now as- 
signs the reception of this evidence as error. Section 333 
of the code provides that “no practicing attorney, coun- 
sellor, physician, surgeon, minister of the gospel, or priest 
of any denomination shall be allowed, in giving testimony, 
to disclose any confidential communication properly in- 
trusted to him in his professional capacity, and necessary 
and proper to enable him to discharge the functions of his 
office according to the usual course of practice or disci- 
pline.” Section 334 provides that the prohibition in the 
preceding sections do not apply where the party in whose 
favor they apply waives them. The secrecy enjoined upon 
physicians by section 333 is for the protection of the pa- 
tient, and from the provisions of section 334 it is quite 
clear that when the patient is willing to waive that pro- 
tection, and to permit a disclosure of the secrets of the 
sick-room, he may do so. It has been held that the pa- 
tient may waive the protection of the statute, even though 
there is no provision for such waiver. Carrington v. City 
of St. Louis, 89 Mo. 208; Grand Rapids & I. R. Co. v. 
' Martin, 41 Mich. 667. It is not necessary that such waiver 
should be made at the time the testimony is offered, but 
it may be made a part of a contract, and is available in an 
action brought to enforce such contract. Adreveno v. Mu- 
tual Reserve Fund Life Ass’n, 34 Fed. 870, was an action 

58 
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to recover the amount due on a benefit certificate. In the 
contract of insurance the assured in express terms had 
waived the benefit of provisions of a statute of Missouri 
similar to section 333. In passing on the effect of such 
waiver, the court said: 

“The statute is construed in this state as conferring a 
privilege merely, that may be waived; it is not declaratory 
of any public policy. The public is not concerned in ex- 
cluding the testimony of a physician as to the condition of 
a patient, if the patient himself does not object to such 
disclosures. In this respect the courts of this state fol- 
low the rulings in New York and Michigan, under a simi- 
lar statute, as appears by the cases of Cauhen v. Continen- 
tal Life Ins. Co., 41 N. Y. Super. Ct. 296; Grand Rapids & 
I. Rk. Co. v. Martin, 41 Mich. 667. As the patient is at 
liberty to waive the privilege which the law affords him, 
it appears to me it is immaterial whether the patient 
waives the privilege by calling the physician to testify in 
his behalf, or whether he waives it, as in this case, by a 
clause contained in the contract on which the suit is 
brought; and if the paticnt himself waives the privilege 
by a clause contained in the contract, that waiver, in my 
judgment, is binding on anyone who claims under the con- 
tract, whether it be the patient himself or his representa- 
tive.” 

This case was followed in Foley v. Royal Arcanum, 151 
N. Y. 196, 56 Am. St. Rep. 621. See also Alberti v. New | 
York, L. H. d W. R. Co., 118 N. Y. 77; Rosseau v. Bleau, 
131 N. Y. 177, 27 Am. St. Rep. 578. In the matter of Cole- 
man, 111 N. Y. 220, an attorney of the testator who had 
signed the attestation clause of the will as a witness was 
called as a witness, and his testimony was objected to on 
the ground that it was prohibited by a statute similar to 
the one under consideration. The court said: 

“The act of the testator, in requesting his attorneys to 
become witnesses to his will, leaves no doubt as to his in- 
tention thereby to exempt them from the operation of the 
statute, and leave them free to perform the duties of the 
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office assigned them, unrestrained by any objection which 
he had power to remove.” 

In the present case the constitution of the Association 
expressly requires the affidavit of the attending physician 
as a part of the proofs of death, and that such affidavit 
shall state the cause of death and such information as 
may be required by the association. This provision was a 
part of the contract of insurance, and was assented to by 
the assured when he became a member of the association 
' and accepted his certificate of menibership. By assenting 
to those provisions, it seems to us the assured clearly and 
unequivocally waived the benefits of section 333, supra, 
and agreed that the attending physician should be per- 
mitted to disclose the cause of death and such other facts 
and circumstances as might be disclosed to him in his pro- 
fessional capacity while in attendance on the assured in 
his last sickness. In other words he expressly stipu- 
lated that the secrecy enjoined by section 333 upon his at- 
tending physician should not be observed. The proper 
treatment of a patient often involves an intimate knowl- 
edge on the part of his physician of facts of a delicate na- 
ture, and which the patient would object to having dis- 
closed to third persons. The common law protects the 
patient against the voluntary disclosure of such facts, and 
the statute protects him against their involuntary disclos- 
ure by his physician. But where the patient himself not 
only consents, but expressly stipulates, that such disclos- 
ures be made in order to give force and effect to his con- 
tract, it would be a harsh and unwarranted application of 
a salutary rule to hold that the plaintiff could not avail 
herself of such stipulation for the enforcement of the con- 
tract made for her benefit. The case in principle is much 
like the Coleman case, supra, and, in our opinion, the testi- 
mony of the attending physician was properly received. 
See also McKinney v. Grand Street, P. P. & F. R. Co., 104 
N. ¥. 352. 

It is further claimed that the plaintiff in this case was 
permitted to testify to communications made to her by her 
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husband in his last sickness, contrary to the provisions of 
section 332 of the code. It is conceded by both sides that 
the assured died of congestion of the lungs, or pneumonia; 
the only controversy on this point being whether it was 
brought on by external injuries received through accidental 
means or otherwise. The testimony of the plaintiff, the 
reception of which is now criticised, simply detailed the 
complaints of suffering made by the assured on his death- 
bed. The ground had been substantially covered by the 
testimony of the attending physician, whose evidence as to 
these particulars is uncontradicted; the complaints and 
symptoms described were such as would be the natural 
concomitants of congestion of the lungs, or pneumonia, 
whether the disease was brought on by the accident alleged 
or otherwise. The reception of this evidence, if erroneous, 
would seem to be error without prejudice. 

Another error assigned is that the court permitted a 
witness to testify, over objection, that when he entered the 
sick-room of the assured the assured said: “I am badly 
shaken up. No bones broken, old fellow, and it might have 
been worse.” The testimony was given in response to the 
following question: “State, now, the words that he used in 
expressing his then condition.” This was objected to as 
incompetent, calling for hearsay, and for matter no part 
of the res geste. The court then instructed the witness 
as follows: “Give his words that he used at that time about 
the condition you found him in, as to his condition at that 
time.”’ The attorney for the defendant added: “And not 
what caused it. Is that correct?” The court then said: 
“Must give his words as to his condition.” The witness 
then answered by giving the words of the assured as above 
quoted. We do not think that there was any error in the 
reception of this evidence. It was not offered as part of 
the res geste, but as a statement of the assured of his then 
physical condition. This statement was made a few hours 
after his arrival at the hotel in Sterling. The statement 
was not an inapt description of his then bodily condition, 
although somewhat figurative. The rule is well settied 
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that statements of fact fairly indicative of a relevant 
bodily condition of the declarant at the time of the declara- 
tion will be received as circumstantial evidence of the ex- 
istence of that condition, although made a considerable 
time after the injury was received. Bacon v. Inhabitants 
of Charlton, 7 Cush. (Mass.) 581; Bredlau v. York, 115 
Wis. 554, 92 N. W. 261; Elmer v. Fessenden, 151 Mass. 
359, 5 L. R. A. 724. 

The defendant complains of an instruction of the court, 
hereinbefore referred to, relating to the time and man- 
ner of receiving the injury alleged as the cause of the 
death of the assured. The argument on this point pro- 
ceeds on the theory heretofore noticed that the plaintiff 
by filing an amended petition had abandoned the claim 
that the assured came to his death as a result of an in- 
jury received on the railroad train near Brush. We have 
already noticed that theory in a former part of this opin- 
ion, and what is there said, we think, disposes of the 
criticism of this instruction. 

The defendant complains of another instruction of the 
court, given at the request of the plaintiff, wherein the 
question, whether the assured at the time of receiving the 
injury alleged was free from actual existing disease and 
bodily infirmity which might naturally produce death, was 
submitted to the jury, on the ground that the evidence is 
conclusive that the deceased at the time of the alleged 
accident was affected with bodily infirmity in the form of 
pleural adhesions of the lungs and curvature of the spine. 
Whether at the time of receiving such injuries the assured 
was suffering from the bodily infirmities just enumerated 
is one of the questions embodied in an instruction which 
the defendant itself tendered. By tendering that instruc- 
tion it impliedly asked the court to submit that question 
to the jury, and it cannot now be heard to complain of 
its submission. ‘ 

The defendant complains of some of the special find- 
ings, but, as the judgment was rendered on the general 
verdict, we do not think the discussion of the special 
findings at this time will be productive of any good. 
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The petition in error contains 212 assignments, some 
of which were abandoned on argument. Not all of those 
argued have been specifically noticed in this opinion, but 
we think the points involved therein are covered by what 
has already been said. In our opinion the record contains 
no reversible error. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


DvFFIp and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY VY. 
CHARLES H. WHITE. 


Fitep May 17, 1905. No. 13,798. 


Instruction: BurDEN oF Proor. Where in an instruction to a jury a 
court defines what is meant by the burden of proof, and states 
a certain fact or facts which the plaintiff is required to estab- 
lish within the rule, and omits from such statement a fact 
necessary to be established by the same degree of proof in order 
to entitle the plaintiff to recover, a verdict for the plaintiff will 
be set aside unless the evidence requires a finding adverse to 
the defendant on the issue as to such fact. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Reversed. 


J. W. Dewcese and Frank EH. Bishop, for plaintiff in 
error. 


W. M. Morning and John J. Ledwith, contra. 


JACKSON, CO. 


This is a proceeding in error to reverse a judgment of 
the district court for Lancaster county. The defendant 
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in error, hereinafter styled the plaintiff, brought an ac- 
tion against the plaintiff in error, hereinafter styled the 
defendant, claiming damages, which it is alleved he sus- 
tained by reason of his having been forcibly ejected froin 
a railroad train by the servants of the defendant while 
the train was running at a dangerous rate of speed. The 
defendant answered, denying the allegations of the peti- 
tion, and alleged contributory negligence. The evidence 
discloses that plaintiff boarded a moving freight train 
on the defeudant’s Hine at Hastings, Nebraska, with the 
intention to ride to the city of Lincoln without paying 
fare; that he was discovered by one of the company’s 
brakemen and compelled to leave the train; that in so 
doing he fell and sustained some injuries. The testimony 
of the plaintiff at the trial tended to prove that at the 
time he was compelled to leave the train it was running 
at a rate of speed that made it dangerous for him to get 
off the train, and that by reason of that fact, when he 
alighted from the train, he was thrown to the ground and 
sustained the injuries complained of. This evidence on 
behalf of the plaintiff was controverted by the testimony 
of the trainmen, tending to show that he might have left 
the train in safety at the time when he was first directed 
to do so, but that he parleyed with the trainmen, and con- 
tinued on the train for some distance after he was first 
required to alight, and that at the time when he did leave 
the train the speed was such that he might, with the ex- 
ercise of ordinary care, have left the train without danger 
of injury to himself. The trial to a jury resulted in a 
verdict in favor of the plaintiff for the sum of $160.41. 
Upon motion for a new trial the district court required a 
remittitur of $60.41, and entered judgment against the 
defendant, upon the remittitur being made, for $100 and 
costs. From the judgment the defendant brought the 
case to this court by a petition in error. 

Upon the trial the court instructed the jury as fol- 
lows: “You are instructed that the burden of proof is 
upon the plaintiff to establish by a preponderance of the 
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evidence all the material allegations of his petition not ad- 
mitted in its answer; that is to say, that while defendant’s 
train was running at a dangerously high rate of speed the 
defendant, through its agent, violently and forcibly ejected 
or put the plaintiff off its train, whereby he was thrown 
to the ground and hurt, and that the injury, if any, was 
caused in that way; that is that he must show by the more 
convincing and greater weieht of evidence that the train- 
men put him off the train by force; and if the evidence on 
this point is evenly balanced, or is nore convincing that 
he was not put off by force, or if he got off by his own 
motion in some other way, then the railroad company is 
not liable, and your verdict should be for the defendant. 
The plaintiff would also he required to show by a pre- 
ponderance of the evidence that he sustained damages al- 
leged in his petition as a result of such act of the defend- 
ant, and the amount of the same. On the other hand, 
when the plaintiff has so established such facts he would 
be entitled to a verdict, unless the defendant shall prove by 
a preponderance of the evidence the material allegations 
of its defense alleged in its answer; that is to say, if the 
evidence produced on the part of the plaintiff does not 
show carelessness, or fault, or misconduct on the part of 
plaintiff contributing to the injury he received as a proxi- 
mate cause thereof, then the burden is upon the defendant 
to prove that the plaintifi’s injuries resulted from his own 
carelessness, fault or misconduct as alleged in its answer.” 

It is the contention of the defendant that this instruc- 
tion is wrong as applied to the facts testified to by the 
plaintiff himself, because it ignores the rule in that class 
of cases where the jury might reasonably infer from the 
testimony of the injured party himself that his injury 
was due to his own negligence and carelessness. That 
question, however, seems to have been fairly submitted to 
the jury in the instruction complained of. 

It is also contended that the instruction is erroneous 
because of the qualifying language used by the court in 
that portion of the instruction intended to inform the jury 
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of what material facts the burden was upon the plaintiff 
to establish. This objection presents a more serious ques- 
tion. In City of South Omaha v. Hager, 66 Neb. 805, it 
was held: “Where a jury is told that the defendant is liable 
upon a given set of facts, and a fact in issue, necessary to 
such liability, is omitted, a verdict for the plaintiff will 
be set aside, unless the evidence requires a finding adverse 
to. the defendant upon the issue as to such fact.” 

In the case at bar the trial court correctly informed the 
jury that the burden was upon the plaintiff “to establish 
by a preponderance of the evidence all the material allega- 
tions of his petition not admitted in its answer; that is to 
say, that while defendant’s train was running at a dan- 
gerously high rate of speed the defendant, through its 
agent, violently and forcibly ejected or put the plaintiff off 
its train, whereby he was thrown to the ground and hurt, 
and that the injury, if any, was caused in that way.” It is 
probably that had the instruction stopped with the 
part just quoted no complaint could have been made 
against its correctness, but the court, out of a super- 
abundance of caution and an evident desire to still further 
impress upon the jury the importance of the burden cast 
upon the plaintiff, added this qualifying sentence: “That 
is, he must show by a more convincing and greater weight 
of evidence that the trainmen put him off the train by 
force; and if the evidence on this point is equally balanced, 
or is more convincing that he was not put off by force, or 
if he got off by his own motion in some other way, then 
the railroad company is not liable, and your verdict should 
be for the defendant.” This portion of the instruction 
is faulty in that it omits from the statement of facts which 
the plaintiff was required to prove “by a more convincing 
and a greater weight of evidence” the question of the dan- 
gerous rate of speed at which the train was moving. The 
question of the rate of speed was one controverted both by 
the pleadings and the evidence, and the plaintiff was as 
much required to prove that the train was moving at a 
dangerous rate of speed as he was required to prove that he 
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was ejected from the train by force. He was a trespasser, 
and the defendant had a right to eject him by force under 
proper circumstances. Whether such circumstances ex- 
isted in this case was a question of fact to be determined 
by the jury, and the court, having in an attempt to define 
the burden of proof singled out a single fact which the 
plaintiff was required to establish within the rule, left the 
jury to infer that the same weight of evidence was not re- 
quired of the plaintiff to establish another important fact. 
Because of the error in the giving of this instruction, we 
recommend that the judgment of the district court be re- 
versed and the cause remanded for further proceedings, 


DUFFIE and ALBERT, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is reversed 
and the cause remanded for a new trial. 


REVERSED. 


Harry B. RIDGLEY v. UNITED STiTes FIDELITY & 
GUARANTY COMPANY. 


Fitep May 17, 1905. No. 14,052. 


Taw of Case. Where the supreme court has, in a proper proceeding 
declared a rule of law applicable to the facts, such holding will 
ordinarily be treated as the law of the case in all subsequent 
proceedings involving the determination of that question. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Affirmed. 


L. @. Burr and Charles L. Burr, for plaintiff in error. 
O. B. Polk and R. 8. Mockett, contra. 


JACKSON, ©. 


This is a proceeding in error brought to reverse a jndg- 
ment of the district court for Lancaster county, and is 
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the second appearance of the case in this court. A com- 
plete statement of the case will be found in the former 
opinion, 70 Neb. 622. In that case it was held: 

“A fidelity bond for the indemnity of an employer 
against the dishonesty of an employee, issued on the appli- 
cation of the latter who pays the premium, and by him 
delivered to the former, which contains on its face, in 
addition to the contract of an indemnity, an undertaking 
of the employee to the obligor, and a provision that it 
shall not be binding on the obligor unless signed by the 
employee, is not binding on the obligor unless thus signed, 
in the absence of a showing that the signature of the em- 
ployee had been waived by the obligor.” 

Upon the reversal of the judgment in that case in favor 
of the plaintiff, because of the fact that the bond was not 
signed by the principal as required by the conditions of 
the bond itself, the plaintiff filed in the district court 
an amended petition in which certain additional facts are 
pleaded, which it is claimed are established by the evi- 
dence, and are sufficient to show that the signature of the 
employee (the principal) on the bond was waived by the 
surety, and create an estoppel as against such surety 
from now asserting as a defense that provision of the 
bond which made the signature of the principal essential 
to its validity; and it is seriously contended by plaintiff 
in error that the obligation between the plaintiff and de- 
fendant in error was separate from the one between defend- 
ant in error and the principal on the bond; that it arises 
by reason of the employer’s statements to certain in- 
quiries submitted on behalf of the defendant in error to 
the plaintiff in error before the bond was executed, and 
that such questions and answers should be taken as the 
basis of the bond. These inquiries, however, all relate to 
the date and amount of the bond, to the personal acquaint- 
ance of the plaintiff with the principal on the bond, and 
the character of the duties to be performed by such prin- 
cipal. An examination of the opinion in the former hear- 
ing of this case will disclose that these questions and an- 
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swers were all before the court at the former hearing, and 
were fully considered in the opinion. The bill of excep- 
tions allowed and considered at the former hearing of this 
case is made a part of the record in this hearing, and a 
careful examination and comparison of that bill of excep- 
tions with the one settled and allowed at the second trial 
leads us to conclude that the entire issue was settled and 
determined by the former opinion of this court, and that 
the rule announced at the former hearing has become the 
law of the case, so that, whatever may be the personal 
opinion of the writer, it must be governed and controlled 
by the former adjudication. 

We recommend that the judgment of the district court 
be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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Waiver. 
44, A motion to dismiss petition in error for failure to file 
motion for a new trial is a waiver of objections to sufficiency 
of summons in error. State v. Shrader........sccceeee e+. 618 


Assault and Battery. 
In an action for assault and battery, where there is no evidence 
of provocative words, it is error to instruct the jury that 
words of provocation may be considered in mitigation of 
damages. Langdon v. Clarke........ Glalaeltyspreverere, e7eho a etaees «-. 516 


Attorney and Client. 
1. Where an attorney procures the sale of his client’s land to 
a third party, for whom he is acting as attorney, for an 
inadequate price, and takes a half interest therein, equity 
will set aside the conveyances on repayment of the purchase 
price, with interest. Levara v. McNeney...........0.04.- 414 


2. This rule is based on public policy, and prevails although 
the attorney intends to act in good faith. Levara v, 


McNeney ...-++- ai ese guaieiecearele So iele. tetany Vos steerer ceive 414 
3. In such a case the vendor may set off the rents and profits, 

if any, against the purchase price required to be repaid. 

Levard V. MCNENEY.cccccerecccrccesscerctcsccrervercccers 414 


4. Where an attorney appears in an action, the presumption is 
that he was autho-'zed to appear. Hbel v. Stringer....... 249 


Bailment. See Carriers, 9. 
Where a bailment fs reciprocally beneficial the law requires 
ordinary diligence of the bailee, Mattern v. McCarthy.... 228 


59 


882 


INDEX. 


Bankruptcy. 


1. 


Where an insolvent debtor within four months of bank- 
ruptcy transfers to one of his creditors with notice sufficient 
property to satisfy his debt, a preference will be presumed. 
Raley v. Raymond Bros. Clarke Co....... Sib ibSrb Sherdave a acatetews 


Under subd. E, sec. 67 of the bankruptcy act (U.S. St. at 
Large, vol. 30, p. 564, ch. 541), all transfers of a bankrupt 
made within four months of filing the petition in bank- 
ruptcy, for a past consideration and with intent to defraud 
creditors, are void. Raley v. Raymond Bros. Clarke Co.... 


. Where a discharged bankrupt seeks to enjoin a judgment he 


must plead and prove that the creditor had notice of the 
bankruptcy proceedings in time for allowance of his claim. 
Armstrong v. Sweeney....... (tbo ee ete yee errr es cee 


. In suit to enjoin a judgment, held that a creditor had notice 


of bankruptcy proceedings was not proved. Armstrong v. 
SWOENCY casa cavn caste wade se deve eee ee ea PRS SEEN 


Banks and Banking. See JupGmMmEnt, 5, 6. PRINCIPAL AND SuRETy, 


1. 


2. 


2. 
Payment may be made by a transfer of credits upon the 
books of a bank. Patterson v. First Nat. Bank............ 


Where a depositor claims that a check was given to change 
her general deposit into a time deposit, and the only con- 
troversy is whether a certain time check signed by the 
president of the bank alone was fraudulently delivered in 
exchange for the check, instead of a certificate of deposit, 
or whether the check wag paid and the money loaned to the 
president individually, it is error to instruct the jury that 
before plaintiff can recover she must prove that the check 
was fraudulently procured, where she does not claim fraud 
in its procurement. Patterson v. First Nat. Bank......... 
Where an officer of a bank engages in litigation in which 
his individual interests are in conflict with those he repre- 
sents in a fiduciary capacity, actual fraud 1s not essential 
to avoid the proceedings. Gund v. Ballard.......cc.ccceeee 


. Where a check was drawn by a depositor payable to the 


bank, its indorsement by the bank and return to the drawer 
as paid is prima facie evidence of the receipt by the bank 
of the amount evidenced by the check. Patterson v. First 
Nat. Bank ......+....  daeelicid ein aieei dined od Week Oe Oees sidcatsreieea 


. Where a depositor draws a check to change a deposit subject 


to check into a time deposit, and the check is returned 
indorsed paid, and the bank seeks to avoid liability by a 
plea of payment, the burden is on the bank to show that 
the check was paid at the depositor’s request to a third 
party. Patterson v. First Nat. Bank....cccscccucccevecces 


496 


496 
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175 
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384 
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Bills end Notes. 


1L 


= 


sd 


Where the time of payment of a note is extended by an 
independent contract, such extension does not continue the 
note as unmatured negotiable paper. Swan v. Craig..... ee 


. The maker of a nonnegotiable instrument may make pay- 


ment to the original payee. Swan v. Oraig.........see00. 


. Payment made to the original payee by the maker of a 


note .reld to operate as a discharge of the indebtedness. 
BUDO Vs OT OAG aaa ose Cie in leveie 9 cece/s 20 6) aissiie is Ss4s, 9, 0 area eee 


precludes a note holder, as against the maker without notice, 
from denying the authority of the payee to receive payment. 
Swan v. Craig...... ecduas 0 16S Aish Siseie Soave ease stewie aie ersadiargreteuses 


. Persons who write their names in blank on the back of a 


note payable to the order of the maker become liable as 
indorsers, and their liability cannot be varied by parol 
evidence. Harnett v. Holdrege.....cccecsvcceceace ‘ 


. Parol evidence of a custom of the maker is not admissible 


for the purpose of showing, inferentially, that persons in- 
dorsing notes were joint makers. Harnett v. Holdrege..... 


Where there is no evidence of the date of an indorsement 
on a note, the presumption is that it was made before ma- 
turity and that the holder is a bona fide holder for value. 
Haslach v. WOlf..csccccccccccecsvccccsccreaces ane ane Wawel 


Where a material alteration is made ina note, and assumpsit 
is brought against the makers, whether the money was 
paid to one of the defendants for his sole benefit or to a 
partnership is a question for the jury. Ball v. Beaumont.. 


Bounties. 
Ch. 1, laws 1895, offering a bounty for the manufacture of 


sugar and chicory, is unconstitutional because of lack of 
power in the legislature to appropriate money for such 
purpose, and that manufacturers paid larger prices for prod- 
ucts relying upon this statute will not create in favor of such 
manufacturers any obligation against the state. Oxnard 
Beet Sugar Co. v. State...... Aero aatetess Sr eace weve ee sieve 


Burglary. 
In a prosecution for burglary, if the evidence shows beyond 


a reasonable doubt that it was committed in the night time 


it is sufficient. Keeler v. State.......... boehereereiers: ae Sesto ed 
Carriers. 

1. Street railway companies are common carriers and liable 

as such. Lincoln Traction Co. v. WebD.........eeeeeeeeeee 

2. In an action for damages for injury rece..ed while being 


182 


182 


. 182 
. Under the facts, held that the principle of equitable estoppel 


182 


570 


570 


658 


174 


66 
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Carriers—Concluded. 


n 


transported by a carrier, proof of injury alone does not 
raise the presumption of negligence. Lincoln Traction Co. 
vy. Webb .. ..... 66 bithg A Saheim, Sto eee Rlofese cons pede seed SHEA. 9S ere 


. In such case the burden is on plaintiff to prove that he was 


a@ passenger, was injured, the extent of his injuries, and 
circumstances imputing negligence. Lincoln Traction Co. 
v. Webb ...... eG Gib Se end oon dicace ee cau da nsarras gesnelele Bee dua iain coe Bea 


. Where negligence is proved a carrier is required to show 


that it was in nowise at fault, or that plaintiff was guilty 
of some negligent act which contributed to the injury 
complained of. Lincoln Traction Oo. v. Webb... ...cceccees 


Instruction as to burden of proof held erroneous. Lincoln 
Traction C0. V. Wedd... . cs cceccec cece ccccvecvectecasene 


. When a shipper surrenders custody of goods to a carrier, 


the liability of the carrier at once attaches. Chicago, B. 
GOs) Fe C0: Ve POW CTS wivis cassis Sea Gea Bie G4 af ek wae eee 


. The liability of a carrier does not attach until goods are 


unconditionally delivered by the shipper and accepted by 
the carrier. Chicago, B. d Q. R. Co. v. Powers... ..ccecees 


. A railroad company is not liable as a carrier for stock 


placed in its yards for shipment, subject to the right of the 
shipper to remove it for feed and water. Chicago, B. € Q. 
FE. 200s, Os. POW OTS 2: nis tiscaia tee in stig 8 ace a dees C8 AO Ris le eae 


. In such a case, the liability of the company is that of a 


bailee. Chicago, B. & Q. R. Co. v. Powers......ecveees oss 


Checks. See BaNKS AND BANKING, 4, 5, 


Constitutional Law. See Bounrims. States. 


1. 


Ch. 1, laws 1895, an act for the encouragement of the 
manufacture of sugar and chicory, held to contravene sec. 
11, art. III of the constitution. Oxnard Beet Sugar Co. 
v. State .......6. Sai BLE Rae AE Nahe ge Bias RANG Ca arta a recere teen Eadie eres 


. Ch. 1, laws 1895, is unconstitutional. Oxnard Beet Sugar 


Co. v. State....... 500s dvidsasanlSsea9) av) acu. Scehb co. 9 abiale “aves ches Soaveseods buataay'e . 
. Ch. 115, laws 1901, contravenes secs. 1, 8, art. VIII of the 
constitution. State v. Tanner.............. ar 8 eee ear ees sac 


Contempt. See Courts, 3. 


Contracts. See Divorce, 2. 


1, 


2. 


A contract to deliver corn to be grown is an executory 
contract, and no title passes until separation and delivery. 
Robinson V. Strickin....ccccccccsvcccccccccscccceceeecas 


In determining. the validity of a contract in restraint of 
trade the test is whether the restraint affords protection 
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136 


136 


136 
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Contracts—Concluded. 
to the party in whose favor it is given, and does not inter- 
fere with the interest of the public. Roberts v. Lemont.... 
8. A contract in restraint of trade which is not limited either 
in time or space is void. Roberts v. Lemont........00068- 
4. Limitations relative to actions on written contracts apply 
to a suit in equity to reform a policy of fire insurance and 
to recover on the instrument. Grand View B. Ass’n v. 
Northern ASS. OO... . ccc ceceneuee Re eee see 
6. Such suit may be maintained after an unsuccessful action 
at law. Grand View B. Ass’n v. Northern Ass. O0.......+. 
6. Where an illegal contract has been executed, and the parties 
are in pari delicto, no action lies to recover money paid -or 
property delivered thereunder. Davis v. Hinman.......-- 


Conversion. See TRovVER. 


Corporations. See Receivers. TRovi.. 
1. The powers of a corporation in effecting its objects are as 
broad as those of an individual, when not expressly pro- 
hibited. Herrick v. Humphrey Hardware Co........6.+6. 


2. A corporation has no lien on the shares of its stockholders 
for debts Jue it from them, unless such lien is provided 
for by statute, or by the charter or by-laws of the corpora- 
tion. Herrick v. Humphrey Hardware 00.......cseeecevee 


Costs. 
The discretion conferred by sec. 623 of the code in taxing costs 
is one to be exercised on legal and equitable principles, 
In re Clapham’s Estate.......... Saldaneteves abualewe eas ieee 


Counties and County Officers. See Eminent Domain, 38. 

1. Where an appeal is taken from an order of a county board, 
and a bond is approved by the county clerk, who indorses 
his approval as clerk of the district court, held not to de 
feat the appeal. Hitchcock County v. Brown...........+. 

2. Appeals from county boards should be entered and tried 
in the district court the same as appeals from justices of 
the peace. Loup County v. Wirsig..... dames cnerccececones 


Courts. See Dower. 

4. A county court does not lose jurisdiction in an action, not 
within the jurisdiction of a justice of the peace,, because 
not present at the hour to which such action is continued, 
por for more than one hour thereafter. Bussing v. Taggert, 


2. Jurisdiction of a special proceeding is not conferred by 
calling the attention of the court to the fact that an indis- 
pensable statutory foundation is lacking. McCormick Har- 
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850 


809 


809 


492 


264 


605 


187 


vesting Machine C0. Vv. Stires...cccccccscececesccereccvees SOL 


886 
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Courts—Concluded. 


3. 


A court may not pvnish for criminal contempt, without 
formal coniplaint and trial, except in cases in which the 
contemptuous conduct is in the presence of the court. Gor- 
DON ~ Ux REGO 5 0 stesso ins See Bibs 6 esi ese gisraecelee 


Commissioners’ opinions published officially are the opinions 
of the court. Lancaster County v. McDonald 


discussed at the bar is not mere dictum, though it is only 
indirectly involved in the decision of the case. Lancaster 
County v. McDonald........+66. 


unless convinced that the case was wrongly decided, and 
that less injury will result from overruling than from 
following it. City of Wahoo v. Nethaway......cccscccseae 


Criminal Law. See ADULTERATION. BureLary. INDICTMENT AND 


1. 


INFORMATION, LARCENY. 
Evidence. 
Where the fact that the crime charged was committed is 
proved beyond all doubt, it is still not sufficient to prove 
that the defendant had opportunity to commit it, but the 
evidence must exclude all reasonable doubt of his guilt. 
Keeler v, State... ccc ccc cc ccc cece ee sencece 


. If it appears from the whole evidence, beyond a reasonable 


doubt that the crime charged was committed in the county 
of the trial, the venue is sufficiently proved. Keeler v. State, 


A mere charge against a deceased person in an account book 


offered to show that he was alive on tbe date corresponding 
to such charge is not competent evidence. Barker v. Staute.. 


. On the trial of a charge of wife desertion the state is 


required to prove every element of the crime beyond a 
reasonable doubt. Goddard v. Stat€.....ccccccevcccssvecs 


. To establish wife desertion the state must prove that the 


accused is possessed of means available for the support of 
his wife or that he has earning capacity, and his refusal 
without good cause to provide for her. Goddard v. State... 


. Evidence in a prosecution for larceny held sufficient to sus- 


tain the verdict. Crockford v. State.......... this S60 tedecetwre oaks 

Evidence in a murder case held sufficient to support the 

verdict. Barker V. State... .ccccccccccvcccaccccecseccetes 
Instructions. 


Instructions defining the crime of cattle stealing, where 
the taking is of an animal running at large, .held properly 
Biven. Orockford Vv. State... .cscccccccrecccccccevevesesece 


221 


- 453 
. The determination of a matter involved in the litigation and 


. 453 
. The supreme court will not overrule a former decision 
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Criminal Law—Concluded. 


9. 


10. 


11, 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


The rule that objections to instructions will not be regarded 
unless excepted to and called to the attention of the trial 
court by a motion for a new trial is relaxed in cases of 
capital punishment. Barker v. Staté....... sec cecenceence 


Error cannot be predicated on a single clause of an in- 
struction if the instructions as a whole state the law 
correctly. Junod v. State......... SGherase aC Aenea e Die eS 


Instruction defining a reasonable doubt criticised. Junod 
Dr BEALE ccaxicetelevaie Sietenene hecete aiesey 6 A806: Suh SRO ga ceere ONS: ha witnc bck a aLeTR Nees sae 


An instruction defining a reasonable doubt criticised. 
Keeler v. State. ..scsescvaae bai b age Louth laxcahlnsss io ahravieyw> nial Gre Teel Bama Atco 


It is not error to refuse a requested instruction if the 
same matters are substantially covered by instructions 
given. Keeler v. State...... Wg ase aivendtcais eaie Sete 


Local Custom. 
A local custom cannot suspend a criminal statute, nor over- 
throw rules of evidence. Crockford v. State....... 


Review. 
Assignments of error which involve questions often deter- 
mined will not be further considered. Barker v. State.... 


The supreme court has no jurisdiction to review a judgment 
in a criminal case, unless proceedings in error are instituted 
within six months after its rendition. Kock v. State...... 


Sentence. 
Where two or more defendants are tried together for the 
same offense, and different penalties are inflicted, and it 
appears that they are equally guilty, the supreme court 
may determine whether the punishment of some of them 
should be reduced. Keeler v. State......... baie tetaiantveseves 


Verdict. 
If the meaning of the verdict in the light of the whole 
record is clear, beyond any reasonable doubt, it is sufficient. 
Keeler v. State... ccc cece cence ccs ce ence en ccevene ai atesorieape 


If the record shows that T. Blankenbeckler was a member 
of the jury, and the verdict is signed “T. P. Blanken- 
beckler, Foreman,” it will be presumed that the person so 
signing was the same person as T. Blankenbeckler impan- 
eled. Keeler v. State...... Lala pcoenene. sbaveasere Save Wraloapar disse 


Damages. See Highways, Nuisance, 3. VENDOR AND PURCHASER. 
Under sec. 315 of the code, in an action for injuries, a verdict 


for nominal damages-should not be set aside. Langdon 
UV. CLATKE vccccccccvcvccccccsessotsecsvescencceseesseenee 
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Deeds. See Mortaaces, 1, 2, 11. 

Where the agent of a vendor receives a deed for delivery upon 
payment of the consideration, and places it on record after 
notice by the vendor that the contract has been rescinded 
for nonperformance, held not a legal delivery. Mason v. 
Strickland ..... eat Eis Ge: Wierd tach cecee ere avetenehere: 068 aise, apeusee Gaiden larder 


Demurrer. See PLeavine. 


Descent and Distribution. See ExrecuTors AND ADMINISTRATORS. 


Dower. 
1. The district court has jurisdiction to assign dower. Swobe 
wv, Marsn ......ceeeees wire aces aleve ee dibiate Soca sateya aedanhs srelereree 
2. The county court has jurisdiction to assign dower only when 
the right is not disputed. Swobe v. Marsh...........5 Beane 
Divorce. 


1. In awarding alimony the court should consider the situation 
of the parties, the duration of their marriage, the amount 
and value of the husband’s estate, the source from which 
it.came and how far, if at all, the wife contributed thereto. 
Metcalf v. Metcalf... . ccc cc ccccccnevaccscens ick wis erereverdsereniys 

2. A contract to facilitate procuring a divorce at the suit of 
either of the parties thereto is void. Davis v. Hinman.... 


3. Evidence in a suit for divorce held to support judgment of 


dismissal. Loomer v. Loomer...... o Bos Me Mee aie 8 Se eaee soles 
4. Alimony awarded held excessive. Kimbro v. Kimbro...... 
Ejectment. : 
In ejectment, plaintiff must recover, if at all, on the strength 
of his own title. Smith v. Curtic€........ ccc cece ee ee eae 
Elections. 


1. A trial judge cannot exclude any part of the record of an 
election from evidence in the trial of an election contest. 
Griffith v. BonawitZ... cers ceccccescecreaee Foi ser dejo ieire wove: evade 

2. On appeal in a contested election the entire record should 
be brought up, and it will be considered de novo. Griffith 
v, Bonawitz ....... sg plegG 41biq le eres ssa ile Ga ee 8a ie Aeleww adele 

3. On appeal fron the decision of a county court in a contested 
election, it is not requisite to file new pleadings. Griffith 
Ds BONQUWUE. hx oieie i ahs ace PRs Ga we OS eee ay aes areliee, ba Se Se 

4. On the trial of a contested election, ballots will not be 
treated as void because of unauthorized markings innocently 
made. Griffith v. Bonawit2... cece cece cece cee v ccc ccceuas 

5. Irregular markings of a ballot, the result of innocent awk- 
wardness or ignorance, and not made for identification, will 
not justify the rejection of such ballot, if the intent of the 
voter can be ascertained therefrom. Bingham v. Broadwell.. 
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“‘Blections—Concluded. 


6. 


q 


A voter who has complied with the statute by obtaining 
from the election board a ballot indorsed with the names 
of two members of the board will not be deprived of his 
vote by the fact that one of such names is that of a clerk 
of the election. Bingham v. Broadwell......... eiacbisluasleeene 


Minor irregularities by members of an election board, voters 
and bystanders, unaccompanied by fraud, will not operate 
to quash the election. Bingham v. Broadwell......... Pore 


In the absence of a special provision in the election laws the 
general statute applies, and the eight days’ time should be 
computed by excluding the day of filing the certificate of 
nomination and including the day of election. State v. 
DEWEY vcscccccceccvcsevoserevee VE CAS Se CREED EAE ETR EO OORS 
If all parties interested agree to a change of candidates for 
election, and the declination of the first nominee and the 
nomination of his successor are both filed eight days before 
the election, it is a compliance with sec. 136, ch. 26, Comp. 
St. 1908. State Vv. Dewey... cecccerscccscevescccsvencves 


Electricity. 


1. 


In the absence of municipal ordinance or statute, a fireman 
who enters on property without special authority or invita- 
tion is a bare licensee. New Omaha T.-H. E. L. Co. wv. 
ANdersOn ...caee err erry Bai Davee diolat ed Ca ese eeseneeenaced 
A fireman who assists to hoist a ladder with metallic cor- 
ners against an electric light wire cannot, in the absence 
of invitation or permission of the owner, complain that the 
wires were not properly insulated. New Omaha T.-H. H. 
ZL. Co. Vv. ANMETSON. ccc cece ncnccneees Gaeta acaiias Bieasand ore 


. A claim for injury by an electric shock cannot be sustained 


by a claim that such shock was only rendered possible by 
a ground current, in the absence of negligence of defendant, 
New Omaha T.-H. E. L. Co. v. ANGETSON. ...eccccceccccens 


. A city ordinance held to impose no duty on defendant ex- 


cept to furnish a competent lineman to act under the city 
authorities’ direction in disconnecting wires. New Omaha 
T.-H. EB. L. C0. ¥. ANAErSON. oc ecceeceees HM one ta scoee Haveeisceiet eve 


. Anelectric light company is not an insurer against all dangers 


from its wires. New Omaha T.-H. E. L. Co. v. Anderson... 


. In an action for damages, held that neither allegation nor 


proof shows that defendant, after knowledge of the dan- 
gerous position of deceased, negligently omitted to turn off 
its electric currents. New Omaha T.-H. BH. L. Co. v. Ander- 


SOM cevecereccccccserscessesemeeserassereseerssevssesseee 
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Eminent Domain. See HitcHways. 


1, 


After 30 years, the record of proceedings in eminent do- 
main, in the absence of evidence to the contrary, will be 
presumed to have existed. Roberts v. Siour City & P. R. Co., 


. Where a city by eminent domain acquires a strip of mort- 


gaged land for a street without making the mortgagee a 
party, and pays the condemnation money to the mortgagor, 
it is discharged from its obligation, but takes the land sub- 
ject to the lien of the mortgage, if of record. Rieck v. City 
of Omaha ...... dra "h: ae. 6ie ore! wieiolw;ora. eine e:e,ayierevererene asic @cciaceme-siemia lat 


County authorities in establishing a road may proceed 
against one in possession and apparent sole ownership, and 
will be discharged from liability upon making compensation 
to such person. Cedar Oounty v. Lammers..... iia ies ontteraie’ 


Equity. See Jupament, 1, 2. Morteagess, 5. 


Evidence. See APPEAL AND Error, 1, 10-14, 38, 39, 41. Banx- 


La 


po 


BUPTCY, 4. BANKS AND BANKING, 4, 5. BILLS AND NoTEs, 
5. Bureavary. CriminaL Law, 1-7. Hapeas Corpus, 1, 2. 
JUDGMENT, 14. Mortcaces, 10, 11. Pieapinc, 2, WItts. 
Evidence of collateral facts corroborative of the statement 
of one party with respect to the main issue is admissible. 
Farmers State Bank v. Yenney..... Lees Daatie we wes eee he's 


Evidence held to show that the inadequacy of a sewer was 
caused by the growth of the city. Shannon v. City of Omaha, 


. Exclusion of an agreement void under the statute of frauds 


and against public policy, held proper. Graham v. Hiesel.., 


. Evidence in a suit for alimony held to sustain the amount 


of alimony awarded. Metcalf v. Metcalf...............008 , 


. Evidence in a suit to reform an insurance policy held to 


uphold the findings and judgment. Grand View B. Ass’n 
M. Northern ASS. CO... cccccccccccccesseccsccececncs saleretns 
In an action on a life insurance policy, statements of a 
relevant bodily condition are admissible, though made a 
considerable time after an injury was received. Western 
Travelers’ Accident ASs’n V, MUNSON... ccc cccececccccces 
Evidence in an action for damages for breach of contract 
to convey Jand held not to sustain the judgment. Nolde 
VD. GTOY ve cocvcerececoncsevecsons RO ee eT eeaseees 
Evidence in an action to recover damages for personal in- 
juries held to justify a peremptory instruction of a verdict 
for the defendant. Huber v. Chicago, B. d Q. R. Co....... 


. Evidence in an action for damages for personal injuries 


held to show no actionable negligence of defendant. Lind- 
gren V. OMANG Street BR. CO... ccaccsccccsenvccsccescsccece 
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Evidence—Concluded. 
10. Evidence in forcible entry and detention held sufficient to 
sustain the judgment. Graham v. Hiesel............005 «+. 433 


11. Evidence in a suit to foreclose mechanics’ lien held to sus- 


tain the judgment. Snyder ¢ Co. v. Sparks...... seeecees 804 


12. In an action against a bank for money had and received, 
evidence as to other transactions held properly rejected. 


Patterson v. First Nat. Bank....... ccc cece ee eeee graves Savers 384 
13. Evidence in an action on a note held sufficient to support 
the verdict. Harwood Vv. Bre€S€..... cc cece eee eeese Svachietateee 521 
14. Evidence in replevin held insufficient to support the verdict. 
Arla Cattle Co. v. Burk....... S Bibi haven Pueie oO arere Hbreea-cueereere 39 
15. Evidence in an action in trover held not to support the 
verdict. Bagwill v. Wroughton........0005 soe areal ioe ceeserene 298 


16. Evidence in a suit to set aside fraudulent conveyances of 
deceased grantor. held to support the decree. Lesieur v. 


BOMNON: © do.eia's: 05.0 bs tis oad eine S58 whe Scola erede, 8 Oraiaca alelavarenacshatere .. 645 
Execution. 
An execution issued on a satisfied judgment is void. Yeiser 
UO. COLN ETS? o.oo oie Sane Bees Sitiase SAREE Se Ss PE TS sive ORT 


Executors and Administrators. See SUBROGATION. 
1. An executor may recover costs and attorney’s fees expended 
in good faith for the estate. McDowell v. First Nat. Bank.. 307 


2. Where an executor advances money for his own benefit, he 
cannot recover against his estate. McDowell v. First Nat. 


BONG ed aioe se, eo Ba ise ecralayhparena, 8 8c Saas SuahS defeat gaake swine de seaveredf oe 307 
8, Pleadings held insufficient to warrant a personal judgment 
against the executor. McDowell v. First Nat. Bank....... 307 


4. Order setting aside administrator’s sale of real estate sus- 
tained. Rohiff v. Estate of Snyder... ... ccc cece eevee eeee 524 


5. A county court ought not to permit a claim to be filed 
against an estate which is presented more than eight months 
after the expiration of the time fixed for that purpose, 
except for unavoidable mistake, accident, or fraud. Ne- 
braska Wesleyan University v. BOWEN...... cc. ccc weenie 598 


6. An administrator is not an agent of his intestate, but is a 
public trustee, of defined and limited powers. Henry v. 
FL ONT IY 65 ee BS CEES 8 RE ORR OEE ES Sis aOR Sele ets 746 


Forcible Entry and Detainer. See EvipeNce, 3, 10. 
Foreclosure. See Mortaaces. PLenageEs. 


Fraudulent Conveyances. See Evmencs, 16, 
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Gaming. 
Sec. 214 of the criminal code, which provides for the recovery 
of money lost at gambling, applies to such kinds of gambling 
only as are mentioned in that section. Bowen v. Lynn.... 


Garnishment. 
A fund in the hands of the clerk of the court, obtained by a 
void garnishment, should be returned to the garnishee. 


VOUSOr: VC Othe 8 cies oes Sisiocs saiawwie bie ornvae's oa aSe a -aidtaie ete autves 

Guaranty. 
Contract held to be a guaranty of payment and not of collec- 
tion merely. McCague Bros. v. Irey...... baiacidierda staat ee 


Habeas Corpus. See New TrIiAt, 8. 
1. Evidence in action by father for possession of children held 
to sustain judgment of restitution. Terry v. Johnson..... 


2. Right of parent to custody of child should not be denied 
where forfeiture of such right is not clearly established. 
POTTY VT ONNBON oe ie a ie Be wie eed cale os bve eae ee we eae boas os 

3. A prisoner will not be set at liberty by habeas corpus be- 
cause the complaint states an alleged offense so defectively 
that it may be subject to demurrer or motion to quash. 
State v. Shrader.... cc ccee cece cece ccenees Sia eate ae Soa tensitareane 


4. A prisoner set at liberty by habeas corpus may, on reversal 
of the order by an appellate court, be remanded to custody. 
State v. Shrader..... aie aS Gilby aya, Bisbal Wile Toioi dw ei R ies wisinigie oie te Side ae 


Highways. 
1. A landowner who has united in a petition for a public road, 
waiving compensation for damages, may withdraw such 
waiver. Ashley v. Burt County......cccccccececcnees aay ete 


2. A purchaser of land, pending proceedings to appropriate the 
same for a public use, may prosecute a claim for damages 
for such appropriation in his own name. Ashley v. Burt 
COUNTY 2 ies sea wieeSeiali re aye 4 6:8 55s Biola nae RS EN Sarde aise haetarbnsi oes 

3. To establish a highway by prescription there must be con- 
tinuous, adverse user under claim of right of a defined way 
for ten years. Bleck v. Keller..........25 bo arse wibre\e a: aia 6 04 e 


Homestead. 

1. Where a mortgage on a homestead is paid with the proceeds 
of a new mortgage thereon, a judgment entered while the 
old mortgage was in force is not a lien superior to the new 
mortgage. France v. HOWNDQUM.....-.. cece cee ees 


2 Where a creditor files a petition for the appointment of 
appraisers to set aside a homestead, it is not error to allow 
the homestead claimant to file an answer and to contest 
his homestead exemption before appraisers are appointed. 
France V. HORNBQUM....ccccccescccccccccccsrscccessceenye 
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Homestead—Concluded. 
3. A mortgage placed on a homestead after the rendition 


of a judgment against the claimant, for the purpose of 
paying off a prior mortgage, is superior to the judgment. 
France V. HORndDaum...cccccccccccccacscvescccsscceccvece 


Homicide. See INDICTMENT AND INFORMATION, 4, 


Husband and Wife. See CrrwinaL Law, 4, 5. INDICTMENT AND 
INFORMATION, 3. MorTGAGEs, 4. 

Admission of testimony of wife as to communications made 

to her by her husband in his last sickness, held not -preju- 

dicial error. Western Travelers’ Accident Ass'n v. Munson.. 


Incumbrances. 
An outstanding lease for a period of years is an incumbrance. 


Albin Vv. PAPMele....ccccccccrescccccccccscesccvssscccseces 


Indictment and Information. See ADULTERATION, 2. 

1. The accused, by demurring or pleading not guilty to the 
information, waives all defects therein which may be ob- 
jected to only by motion to quash or plea in abatement. 
Goddard Vv. Stale. .cccrvccceecccecvcvcene Sate ieovuaese: oreiae tre oaths 

2, An information charging desertion of wife and child, based 
on sec. 212a of the criminal code, is not bad for duplicity, 
and a motion to require the state to elect will not lie. 
Goddard v. State.......... a Bits b-ewik Se atiw Seow sceiard a aie ae eka 

3. An information which fails to state that accused has wil- 
fully and without good cause neglected and refused to pro- 
vide for his wife is insufficient to charge the crime of wife 
desertion. Goddard v. State...... Se tewis-ateievave Disses, ere eusele a Nelece 

4, Information held sufficient to charge the accused with the 
crime of murder in the first degree, and to sustain a con- 
viction of that offense. Barker v. Staté........cceceeeeees 

5. The court may, in its discretion, before trial, permit the 
amendment of a criminal information, where the identity 
of the offense charged is not changed. Razee v. State...... 


Infants. See APPEAL AND Error, 35. 
Injunction. See Bankruptcy, 3, 4, Nuisance, 1, 2. 

1. A valid agreement in restraint of trade must be clearly 
established to warrant a court in restraining its breach by 
injunction. Roberts v. LEMON... cccresccccsseeccuns wieiees 

2. Where a judgment in replevin is entered after the death 
of the plaintiff, the sureties in the replevin bond may enjoin 
its enforcement. McBrayer v, JOrdan.... ce cccccececcenne ‘ 

Instructions. See ArveaL AND HEror, 15-19. AssauLT AND Bat 
Tery. BANKS AND BANKING, 2. Carriers, 5. CRIMINAL 
Law, 8-13, Evmence, 8. 
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Insurance. See Apreat AND Epnor, 1. Contracts, 4, 5. Evioence, 


1. 


-_ 


6. WIrnesses, 3-5. 
An untrue answer in an application for life insurance in 
reference to matters of opinion or judgment will not avoid 
the policy, if made in good faith. Royat Neighbors of 
America v. Wallace..... OO RR eee ane Sidhe Soareeiais 


. An untrue answer in an application for life insurance in 


regard to matters which are within the knowledge of the 
applicant and material will avoid the policy. Royal Neigh- 
bors of America v. Wallacé........ecccceees eilalangrd-t oiwnaceetareiana 


If an applicant believes he is afflicted with a fatal disease 
when he makes his application, his statement that he is 
free from disease will be presumed to be fraudulent. Royal 
Neighbors of America v. Wallace...... ane Whe Raalare; Oo araitevatetcye 


. Judgment on the pleadings in an action on a life insurance 


policy approved. Bankers Union of the World v. Favalora.. 


Irrigation. See Water's, 


Judgment. See Courts, 4, 6. Inguncrion, 2. PRINCIPAL AND 


1. 


= 


Surety, 1. 
In a suit to set aside a judgment and for a new trial, the 
petition should allege that a motion for a new trial was 
overruled, when the assignments relied on are of errors at 
the trial. Parker v. Parker. .....seceeceeceeeeeeecneenees 


If the evidence shows that such motion was filed and the 
case is tried as if the petition contained such allegation, 
{t will be treated as sufficient. Parker v. Parker......... 


. Before plaintiff may have a judgment and an order over- 


ruling a motion for a new trial vacated at a succeeding 
term for irregularity, it must be adjudged that he has a 
eause of action. Gavin v. Reed..........6, Sealetncev ars étiebcetees 


. That the county judge was not present at the hour to which 


an action was continued, and that he thereafter, in the ab- 
sence of defendant, rendered judgment against him, does 
not render such judgment void or open to collateral attack. 
Bussing v. Taggert.....+... DERG CD Raw eae eS ek 


In a suit among stockholders of a bank in process of 
voluntary liquidation over its assets, a judgment in an 
action by the corporation against the president, who was a 
director and one of the trustees to wind up its affairs, by 
which the amount due from him was adjudicated, may be 
impeached by the other stockholders. Gund v. Ballard..... 


The stockholders of a bank in liquidation held not con- 
cluded by a judgment in its favor against its president. 
Gund ¥. Ballard.ccsccccvcccnsccevecvccrsccenccsccusceuce 
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Judgment—Concluded. 
7. A final judgment on demurrer to a petition is a bar to 
another action on the same grounds and between the same 
parties. Parrotte v. Dryden....... epaheaet vote tekowaade 


8. A decree establishing the validity of a will is not conclusive 
upon the question of a constructive trust. Smullin v. 


"WNOTEON 58 oie 5.6 ere se hdi we ie Re. Sieg SRE S88 BdiSye WEN HL OLEve ee 7105, 
§. A judgment rendered by a court without jurisdiction of the 
parties is void. Omaha Nat. Bank v. Robinson.........2... 


_ 10. An affidavit alleging a judgment, that it is unpaid and has 
become dormant, held sufficient to justify a conditional order 
of revivor. Furer v. Holmes.... ccc ccc cece ccc e eee eeeeenee 

11. The five years’ lapse of time from the rendition of a judg- 
ment to the time it becomes dormant only raises pre- 
sumption of payment, and does not deprive the judgment 
of all vitality. Furer uv. Holmeés...... ccc ccc ccc cece eens 


12. That the transcript of a judgment in justice court was filed 
in the office of the clerk of the district court after the 
judgment had become dormant did not deprive the dis- 
trict court of jurisdiction to revive the judgment. Furer v. 
HOUNES 645 oo Vow ca eh aa he Se lars? eie(s'e! ae nbCebaieca vers Guere Sine Satie See Ne 
Bussing v. Taggert....csveee. 6 POOR CANES RES ASS re eee 

13. A judgment is Piece! when paid by one primarily 
liable for its satisfaction, and it cannot be kept alive by 
assignment. bel v. Stringer... .... cece cee e ccs ee Pe 

14. Evidence held incompetent to show assignment of a judg- 
meént.. bel v. Stringer: co.cc eckiees ceae dia eee eeecs ates 


Jurisdiction. See Courrs, 1, 2, Jupement, 12. Preapine, 10. 


Jury. 
1. If the voir dire examination of a juror does not show in- 
competency, a challenge upon that ground is properly over- 


Tuled. Keeler v. State... ccc ccc cece eee c eres nev cees wees as 
2. An opinion based solely on rumor and newspaper reports 
will not disqualify a juror. Barker v. State.............. 


8. It is not ground for challenge that a juror is more than 
sixty years of age. Keeler v. State... cccveccuccccccccvece 


Landlord and Tenant. 

An agreement between a landlord and his tenant from year to 
year by which an existing lease is modified, without a 
surrender or an agreement to surrender, held not to create 
anew term. McCaw v. Coz...... bid wo Wessierens ste Cate Sea wets oo 


Larceny. 
1. Evidence held sufficient to connect accused with the crime 
and to sustain a verdict of grand larceny. Junod v. State.. 
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Larceny—Concluded. 
2. Wire used for fencing on the public domain is personal 
property, and one who takes it with larcenous intent is 
guilty of larceny. Junod v. Stat@.... ccc cccwccccccneceves 


3. Where one not the owner takes into his possession a calf 
as an estray, with the intent to convert it to his own use, 
it constitutes the crime of cattle stealing. Crockford v. State, 


4. A sentence of five years for stealing property of the value 
of $40, held excessive. Junod v. Stat€......cseccececcceees 


Legislative Power. 
The legislature cannot appropriate or pledge the public money 
for private purposes. Oxnard Beet Sugar Co. v. State..... 


Libel and Slander. 
1. A newspaper to be of general circulation under sec. 47 
of the criminal code must circulate generally beyond the 
county where it is published. Razee v. State............. 


2. In a prosecution for libel] under sec. 47 of the criminal code, 
for publishing an alleged libelous article, the truth of the 
. article is a perfect defense. Razee v. Statc....... eee, 


Liens. See Homestrrap. 


Limitation of Actions. See Contracts, 4. Merciantcs’ Liens, 3. 
New Tria, 4. 5. 

The four years’ limitation of actions to set aside fraudulent 

conveyances is not tolled by the death of the fraudulent 

grantor. Lesieur V. SimOn...ccceeccccsseceenece ia tren a oleh 


Lis Pendens. See Moxtcaces, 3. 


Mandamus. 

After a petition to foreclose tax liens under ch. 75, laws 1903, 
has been filed and notice published in a suitable newspaper, 
the treasurer will not be compelled by mandamus to repub- 
lish the same on the sole ground that the newspaper was 
not designated for the publication by the proper official 
authority. State v. Fink. ... ccc ccc ccc cee cece een eee er eens 


Master and Servant. See TRIAL, 4. 

1. A railroad employee, by negligently exposing himself to 
known dangers, does not assume responsibility for others 
which are not known and by the exercise of ordinary 
prudence could not be discovered. Holmes v. Chicago, R. 


Te PE FRC iiacdin shes pn es Gin fav ara aa 8 PN aA Oe ala ovaitdlers 
2. An obvious defect is one which is readily discernible. New 
Omaha T.-H. E. L. C0. v. ROMBOIM. 2... ccc ccc cece nee 


8. Whether due care required that an electric lineman see 
and avoid exposed wires held a question for the jury. New 
Omaha T.-H, E. L. Co. v. ROMDOIN... ce cececcnececcnessvces 
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Master and Servant—Concluded. 


4 


A lineman of an electric light company, while acting at 
fires under direction of the city authorities in pursuance of 
an ordinance, cannot render the company liable by his 
words or acts in the absence of Special authority. New 
Omaha T.-H. BE. L. C0. Vv. ANGErSON. .. ccc ccccccccccveccece 


Mechanics’ Liens. 


1. 


3. 


4. 


Sec. 4 of the mechanics’ lien law contemplates a judgment 
and a sale of the property. Durkee v. Koehler........... a 


The holder of a mechanics’ lien igs entitled to a deficiency 
judgment where the property does not satisfy his claim, if 
his petition or cross-bill asks such relief. Durkee v. Koehler, 


Application for a deficiency judgment should be made within 
the time that the statute would bar an action on the ac- 
count on which a mechanics’ lien is based, counting from 
the date of confirmation of sale. Durkee v. Koehlier...... 


To enforce a mechanics’ lien for material, the evidence must 
show a contract with the owner or his agent. Snyder € Oo. 
vw. Sparks ........ 9: 0c bi ale ee, 0:010.05 0 6.0080 BI8-¥ 8 441k ose 0 8'0 6 ore wese ees 


Mortgages. See APPEAL AND Error, 7-9, Trrat, 5. 


1. 


3. 


Where the relation of debtor and creditor ceased, a deed 
held not to be a mortgage. Samuelson v. Mickey.......... 


Where land is conveyed by a deed to satisfy liens thereon, 
a subsequent parol promise without consideration to recon- 
vey will not sustain a suit to redeem. Samuelson v. Mickey, 


One who obtains a mortgage on real estate while suits are 
pending, with knowledge thereof, takes subject to the de- 
crees in such suits. Parrotte v. Dryden....... ae acececnes 


Where title to mortgaged premises is in the husband, and 
his wife joins in a mortgage to secure his note, and time of 
payment is extended without her consent, and the wife 
claims ownership of the property, she must show notice of 
her claim at the time of the extension to entitle the prop- 
erty to stand in the position of a surety. Creighton v. Crane, 
If in the rendition of a decree of foreclosure the court errs 
in determining the priorities of liens, the mortgagee has 
an adequate remedy by appeal or error, and equity will 
not interpose. Nebraska L. & T. Co. v. Crook........... : 


. Irregularities in a notice of sale will not avoid the sale. 


Farm Land Oo. v. St. Rayner...... Cera e ih Ae tart a Rartale oidia canes’ 


. The law of 1897, repealing the statute which permitted 


deficiency judgments, has no application to mortgages exe 
cuted before its passage. Daniels v. Mutual Benefit Life 


INE, CO. ciccvceceee cece esters ew need ederesecveeeseeseeveee 
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Mortgages—Concluded. 


9. 


10. 


11. 


Writ of assistance denied against one in possession, claim- 
ing ownership, who was not a party to the foreclosure. 
Urlau v. Ruhe...... ei gl gab,te sb wilder evahiginatio Whe wile eveyehedalese'leueeee bdoreies 806s 


A appeal will He from an order awarding a writ of as- 
sistance in foreclosure after sale confirmed, subject to the 
conditions of an appeal from an order confirming the sale. 
Escritt v. Michaelson... .. ccc ccc ccc c cece se eene een ceeene 


Evidence in suit to foreclose a mortgage held to sustain the 
decree. Campbell v. Miller... cc cccc cc cc ccc encucceaee seats 


Evidence held sufficient to sustain finding that deed was 
intended as a mortgage. Samuelson v. Mickey.........-- 


Municipal Corporations. See Execrriciry, Eminent Domain, 2. 


1. 


be 


TaxaTIon, 9-13. 
A city council cannot determine in advance, and without a 
hearing, that a part only of property in a district will be 
benefited, and create a sewer district embracing only such 
part, and assess the cost to the property therein. Shannon v. 
City Of OMANA.....cccererecncvee laden ee Sia ioe Stella oe Biatereree-e 


A party complaining of an unlawful division of a sewer 
district, and seeking to enjoin special assessments, must 
show injury. Shannon v. City Of OMGNG......cceacevenas 
The power to make public improvements and to assess the 


cost on property benefited may be exercised whenever the 
public need demands. Shannon v. City of Omaha......... 


. Where a person files a protest against a special assessment 


with the board of equalization before the time fixed in the 
notice for the meeting of the board, he waives any defect 
in the notice. Shannon v. City of Omaha..........0.. ae a 


. A city may create a new sewer district within the limits of 


a larger district and assess the cost of a new sewer in said 
district on property benefited. Shannon v. City of Omaha.. 


. Where a city has carried out a sewerage system of a com- 


petent engineer, it is not chargeable with the cost of im- 
provements made necessary by the growth of the city. 
Shannon v. City Of OMGNG.... cece ccccceeecccecvecneces 


. Assessing the cost of a sewer by front-feet held equitable. 


Shannon v. City Of OMANG.... cece cccecrcnccereccecence 


. In cities of the second class having less than 5,000 inhab- 


itants, the offices of chief of police and overseer of streets 
are separate, although both may be held by one person at 
the same time. Mead v. State..... ce cceeescecccene Mee are eal 
Under the city charter of Omaha, held that at a special 
meeting the mayor and council were authorized to pass a 
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Municipal Corporations—OConcluded. 


10. 


city ordinance then pending. National Life Ins. Co. ». 
City Of Omahd.....cccccceceseees Bcguoserh Obes web pede WSS eis wai 
There must be direct connection between the negligence 
of a city and the damage complained of to entitle a party 
to recover on account of such negligence. Reeder v. City 
OF OMG. i556 5i6 cies ead ose e o.9 Stain eie 6 8 5,0. VEER TREO ESTEE WOH OS 


Negligence. See ELrectrictry. MASTER AND SERVANT. MUNICIPAL 


Corporations, 10. Street Ramways. 


"New Trial. See Junement, 1, 2. 


1. 


When a proceeding is begun in the county court, and ap- 
pealed to the district court and there tried, an application 
for a new trial can be made only in the district court. 
Williams V. Miles...cccccccccccccccccccccscenee OCC 


. Secs, 602 et seg. of the cade are inapplicable to obtain a 


new trial in the trial court on the ground that by unavoid- 
able casualty complainant has been deprived of his right 
of review. Ritchey v. Seeley......scecccccececvees adieaerave 
To obtain a new trial it is not requisite to show conclusively 
that.complainant has a sufficient cause of action or defense. 
Ritchey V. S€CTEY. cc cccccevecscccceccaccnccvcesscevescceces 


The time within which such an action may be brought is 
prescribed by sec. 16 of the code. Ritchey v. Seeley....... 
In an action tried in the district court upon appeal from 
the county court, the time in which an application for a 
new trial may be filed runs from the date of the judgment 
of the district court. Williams v. MileS.....cccccccncscees 
To obtain a new trial for newly discovered evidence, the 
party applying must use due diligence. Williams v. Miles.. 


. In an application for a new trial for newly discovered 


evidence, it must appear that the new evidence will prob- 
ably change the result. Williams v. Miles...... cocceeces 
There is no provision for filing a motion for a new trial in 
a habeas corpus proceeding in county court. State v. 
Shrader ....... ev eccccccencrcscscces bene Seda es eee ae sKeaie 


. In an action in equity to vacate a judgment at law, the 


district court may grant a new trial as in other equity 
cases. Williams V. Mil€S..cccecceccccccecccvencccscceces 


Nuisance. 


1. 


A private citizen cannot enjoin a public nuisance from 
which he suffers no special injury. George v. Peckham.... 
To confer jurisdiction in equity to abate a nuisance plain- 
tiff must have suffered damages special to himself which 
cannot be measured. George v. PECKNGM.cercessevercecee 
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Nuisance—Ooncluded. i 

3. Damages to an individual caused by a public nuisance are 
not special because they exceed those inflicted on the gen- 
eral public in degree, but to have that character they must 
differ in kind. George v. PeCKnam...ccccccccccccscceseee U94 


Officers. 
Persons contracting with public officials are charged with 
knowledge of the extent of their authority, and contracts 
in the supposed exercise of public powers will not impose 
upon the officials executing them any personal liability. 
Henry v. Henry..... Soa tice eee s EER lp wares Sinisa eniewle Sesion 2440 


Parent and Child. See Hasgeas Corpus, 1, 2. 


Parties. 

1. Where two or more parties claim the ownership of a fund 
in the hands of a third, suit may be maintained to recover 
the fund and to litigate the ownership; and all persons 
claiming the fund are necessary parties. Conservative &. 
& L. Ass'n v. Oity Of OMGAG...cccccsceccscccescccccssceee U20 

2. A minor recovered a judgment against a city, which was 
assigned by her guardian to plaintiff. The guardian was 
removed. Plaintiff sued the city, the first guardian and his 
surety, and the new guardian, to quiet title to the judgment 
{in it. Demurrers were filed. Held, that the new guardian 
and the city are the only necessary parties. Conservative 
&. & L. Ass'n v. City of Omaha..... nib wince Waiehs bless MlaveiSievevats 120 

8. Persons severally Hable upon a note may all or any of 
them be included in the same action under sec. 44 of the 
code, Palmer v. MCFarlane.....ccccseccccceccrcccvescces 1U8 


Partnership. See PLeapina, 5. 


Party Walls. 
‘1. Registration of a party wall agreement is constructive no- 
tice thereof. Loyal Mystic Legion v. Jones......ccceceeee 342 


2. Party wall agreement construed, and held that the privileges. ... 
and liabilities given and imposed by the contract pass to 
all persons obtaining title to either of the lots upon which 
. the wall stood, and that the agreement itself operates as 
an assignment thereof. Loyal Mystic Legion v. Jones..... . 842 


Petition. See PLEADING. 
Pleading. See Exxcrions, 3. Exrcurors anp ADMINISTRATORS, 3. 
JupemenT, 1, 2, Parties, Sprciric PerForMancs, 2. 

1. Where a petition is for money had and received, the answer 
pleads payment, and the reply negatives the payment, the 
reply is not inconsistent with the petition, and it is error 
to strike out its allegations. But where proof is admitted 
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Pleading—Concluded. 


10. 


11. 


12 


13. 


14. 


16. 


of the allegations stricken, the error is without prejudice. 
Patterson v. First Nat. Bank...... cc cc cee cece ccc eeees balgis 


. Where a petition alleges the rendition of a judgment, which 


is not denied, no proof is necessary to establish the fact. 
Henry v. Henry........cees neubiolensid di vloneie-e scales Sksesatel aheilece ea 


. An amendment is permissible which does not change the 


cause of action. Raley v.. Raymond Bros. Clarke Co...... 


. On an appeal an amended petition may be filed to conform 


to the facts proved. Raley v. Rayinond Bros. Clarke Co.... 


. Petition for the dissolution of a partnership and for an 
_ accounting held to state a cause of action. Carroll v. Cun. 
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. Conclusions of law are disregarded when the sufficiency of 


a plea is questioned, but not conclusions of fact. Western 
Travelers’ Accident Ass’n v. Munson..........08. GS iver sivei ate. 5 


. A pleading is good against demurrer if ultimate facts are 


alleged; if indefinite, the remedy is by motion. Western 
Travelers’ Accident ASs’n VU. MUNSON.......ccceccenceceee 


. Petition in an action on a note held to state a cause of 


action, Palmer v. McFarlane. ......ccscccccnccecce pe Sereew 


. Petition held sufficient to allege purchase of note for value, 


before maturity. Haslach v. Wolf.............6.-. Sauvieseiees 
A demurrable petition may confer jurisdiction, and a decree, 
valid unless appealed from, may be rendered upon it. Selby 
Mv. Pucppka .....-20- Bo: Sieieteleves ee ere rire ey er 


New matter pleaded in a reply is constructively denied by 


the statute, and leave to amend an answer to put such 
Imatter in issue is error without prejudice. Lininger & 
Metcalf Co. v. Clark. .....ccceseeeees SiS ers blb- Ons surgrs osore ele wis oe 
The plea nil debet under our system puts in issue no fact. 
Bankers Union of the World v. Favalora........ceeceeees 
Where in the county court the defense was an account 
stated, and on appeal to the district court the defense of 
accord and satisfaction was added, held the latter plea was 
new ground of defense. Bankers Union of the World ». 
Favalora ....c ccc evccecees sepa stats tus. Siend le 8/eeveie eianes weve da ears 
An answer which pleads only a conclusion states no de 
fense. State v. Tanner...... baile 6 hin ect wre Soe Sialaes anges lobe ceee te ost 
A pleader is not required to anticipate matter in avoidance, 
Lutz v. Pender Nat. Bank. ...cccccorcscccecccsseccvcccens 


Pledges. 
In an action to foreclose the lien of a pledge, the court may 


render a deficiency judgment. Commercial Nat. Bank of 
OMGNG V. GAN ..cererccccsvcccncccesssccctecsseveseeves 
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Principal and Agent. See Reat Estate AcENTs. 
Principal and Surety. - 


1. The failure of the clerk, in recording a judgment, to certify 
certain defendants as sureties is reversible error, though 
not presented to the trial court. Escritt v. Michaelson..... 


2. Where an assignment of all the property of a debtor was 
made to the president of a bank to pay debts to himself 
and ihe bank, held his liability to the bank was not that 
of surety, but was primary. Gund v. Ballard....... ee eae 


Public Lands. 

1. The grant of indemnity school Jands under 27 U. S. Statutes 
at Large, ch. 200, p. 555, became absolute upon the state’s 
acceptance of the terms of the grant and its selection of 
lands granted. State v. TANN€r..... ccc cece cee nce eae e cen 


2. One settling upon such land is a trespasser, and can acquire 
no preference right as against the state’s right. State v. 
TON CT S.0 sa ib fade stars ar ies oes oe Pata Se ee Dee eck Spaide wat Sasa pew’ Reus 


8. The act of congress, 23 U. S Statutes at Large, ch. 214, 
p. 103, recognized only the right of an individual settler 
who was in actual occupation of a portion of a military 
reservation prior to the location of the reservation or prior 
to January 1, 1884. State v. Tanner........... ccc cece ees 

4. The rights thus acquired are the “lawful rights” which it 
is declared shall not be prejudiced in the act of March 3, 
1893, granting lands to the state as indemnity school lands. 
BUGLE? Die TONER. cicisa cs Soar5 wievwre ei Sck Scene tee Sak bud 2 aed bri ee buble 

5. The act of congress, 28 U. S. Statutes at Large, ch. 314, 
p. 491, giving the preference right of entry to a bona fide 
settler on lands within an abandoned military reservation, 
in no way impairs the right of the state to select indemnity 
school lands. State v. Tanner. ..... cece cc cece ever ceees 

6. The constitutional provisions relating to educational lands 

and funds are only applicable to the management thereof 

after the title has become vested in the state. State v. 

LORRMCP i Ra SB 6 GRAS PERLE oh REO hid ee EAT REO Bh ee 

The state may by its legislature accept the terms of an 

act of congress granting to it lands as indemnity school 

lands, and authorize the commissioner of public lands and 
buildings to select the lands. State v. Tanner............. 
8..Under the act of congress of March 3, 1893, the state be- 
. came vested with a perfect and absolute title to such lands. 

State 03. “TORN: ovate ie Bia Seesaw hie Pee Ba deal Rede eaters os 

9. The legislature cannot provide for the disposition of school 
lands except as authorized by the constitution. State v. 
Tanner ....06. eee Teer eter ee Te ree een 
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Quicting Title. 
One seeking relief from a cloud on title to land created by 
a void mortgage must do equity as a condition precedent 
to relief. Henry v. Henry.....cccccceeeees ee Ne oe. 752 


Quo Warranto. 
When a county judge dies pending a proceeding in quo war- 
ranto, his successor cannot be substituted as respondent 
while the cause is pending on petition in error. State v. 
GOWET coc cccscvecescces RR COT Te Cre EOC eT Ie 304 


Railroads. 
1. The use for agricultural purposes of the right of way of 
a railroad company is not adverse to the enjoyment of the 
easement. Roberts v. Sioux Oity & P. R. Co........... . 8 


2. Occupancy of parts of the right of way will not be treated 
as adverse, without notice to the company. Roberts v. 
Sioux City & P. R. Co...... Share apasena.c dS le cle ware eee pie ceratete wy 8 
3. In the absence of notice, the erection of elevators on the 
right of way without express agreement therefor will be 
regarded as permissive. Roverts v. Sioux City dé P.R.Co.. 8 


Real Estate Agents. 


Letter to agent held sufficient to authorize sale of land accord- 
ing to the terms therein stated. Weaver v. Snively....... 35 


Receivers. 

1. A receiver will not be appointed in a stockholder’s suit 
for mismanagement of corporate affairs, where neither the 
corporation nor the corporate officers are insolvent and the 
corporation is a going concern. Miller v. Kitchen........ 711 

2. Where equity may grant sufficient relief’ to a complaining 
minority stockholder, who alleges mismanagement by cor- 
porate officers, a receiver will not be appointed. Miller 
Ds TEAL CN ON: oes fore Said ees sevaya 9 oie ls die Bintele G08 GS 4 ee hse Ne (eexeethes 711 


Replevin. 
It is a complete defense to sureties sued on a replevin bond 


that the court was without jurisdiction to render the 
judgment in replevin. McBrayer v. Jordan...........4.. 483 


Revivor. See Junement, 10-12. 


Sales. See Contracts, 1. 
It is a genera] rule that a delivery to a common carrier is 
a delivery to a vendee or consignee. Butts v. Hensey.... 421 


School Lands. See Pusiic LAnps. 


Specific Performance. 
‘ 1. A party to a contract of sale of real estate for cash upon 
delivery of deed is excused from performance if the other 
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Specific Performance—Concluded. 
party refuses to pay when deed is ready for delivery. 
Mason v. Strickland. ..cccccccccccccccccecccesececcsescess 408 


2. An answer and cross-petition praying specific performance 
of a contract for the sale of land and in which no claim 
is made for damages does not state facts sufficient to 
entitle defendant to relief. Weaver v. Snively........0+. 386 


States. . 

- A moral obligation can never be deemed to rest on the state 
to discharge a contract made by the legislature in viola- 
tion of the constitution. Oxnard Beet Sugar Co. v. State.. 67 


Statutes. 

1. A law cannot be established by certificates of the officers 
of the senate and house of representatives, made after 
adjournment of the legislature for the purpose of authen- 
ticating a purported act as having been passed. State 
v, Mickey ....... Sidhe: Sree eets Soh Vaiege acto ate Sis wits eWinsiate arse BOL 

2. Ch. 157, laws 1203, not being authenticated as required by 
sec. 11, art. III of the constitution, held not to have be 
come a law. State v. Mickey... .cccovsevcsccececcvceseses GOL 


Street Railways. See Carriers, 1-5. 
Whether the driver of a vehicle in attempting to cross a 
street railway track was guilty of negligence, held a ques- 
tion for the jury. Omaha Street R. Co. v. Mathiesen..... 820 


Subrogation. 
One loaning money to an administrator upon a void mortgage 
to pay a previously executed void mortgage is not entitled 
to subrogation‘to a Hen discharged with the proceeds of 
the latter. Henry v. Henry........... Serer fara sceesaeee 446 


Taxation. See Manpamus. MunicirpaL Corporations, 1-7. 

1. The word “franchise” in sec. 78, art. I, ch. 77, Comp. St 
1903, includes all rights and privileges granted to or exer- 
cised by a person or corporation engaged in the express, 
telegraph or telephone business. Western Union Telegraph 
Co. v. City of Omaha.......s.e aiaietel grdjane a'asaieleup sahaveseavereeie: DOT 

2. The act of congress, 14 St. at Large, p. 221, ch. 230, known 
as the “Post Roads Act,” does not exempt telegraph com- 
panies from taxation. Western Union Telegraph Co. v. 
City Of OMANG...ccceccccccccenaseccncveceraes aeecee woos 527 

3. Taxation of franchises in this state must be by valuation 
and in proportion to value. Western Union Telegraph Oo. 

v, City Of OMANG........ccceceeecees seeee vere eceercesees BAL 

4. Under sec. 1, art. IX of the constitution, the legislature has 
no power to establish an arbitrary rule or standard of 
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Taxation—Continued. 


fixing values for taxation, which has no relation to the 
ascertainment of value. Western Union Telegraph Co. v. 


“City Of OMANA.....ccccccccccccccvcnccccccccsuscccccceece 527 


10 


11. 


18. 


14. 


15. 


The legislature cannot prescribe rules that prevent the 
assessment of the property and franchise of a corporation 
on an equality with property in general. Western Union 
Telegraph Co, v. City of Omaha.......... Siete Stale s-alerdyeel eee. 527 


. The provision of sec. 78, art. I, ch. 77, Comp. St. 1903, 


which fixes gross receipts as the value of a franchise, fixes 
an arbitrary rule, and violates the constitutional require- 
ment that franchises shall be taxed by valuation. Western 
Union Telegraph Co. v. City of Omaha......... aSiviateistates stat 


. “Gross receipts” may be considered in estimating the value 


of a franchise, but are not a proper measure of such fran- 
chise value. Western Union Telegraph Co. v. City of Omaha, 527 


. The legislature has power to tax the gross receipts of cor- 


porations under sec. 1, art. [X of the constitution, but such 
taxation is not by valuation but is a tax upon the business 
of corporations, Western Union Telegraph Co. v. City 
Of OMANA oo cresesececercecrecceecersceceteeeetesesaceees BLT 
Under sec. 161, ch. 12a, Comp. St. 1901, a board of equali- 
zation properly in session acts judicially, and its action 
is not open to collateral attack except for fraud, gross in- 
justice or mistake? Wead v. City of Omaha.............. 321 


The provisions of sec. 164, ch. 12a, Comp. St. 1901, do not 
apply to cases of fraud, gross injustice or mistake. Wead 
vw. City Of OMARA..... cece eeccnccnee Sieies eee eaeea bere tees 321 
“Gross injustice” within the meaning of sec. 164, ch. 12a, 
Comp. St. 1901, must be so excessive as to be confiscatory. 
Wead v. City Of OMAN... cc ccccccccccaccccccvssccucece . 321 
Where proceedings by a board of equalization are regular, 
and in its determination it errs as to a particular piece 
of property, such error will not defeat the whole tax in 
equity. Wead v. City of OMGhG.....cccccecctccccccns eevee S21 
Where the excess of a tax cannot be determined, the court 
should determine the amount of tax justly due as nearly as 
practicable and require the payment of the same as a con- 
dition of relief against the excess, Wead v. City of Omaha, 321 
The word credits as used in sec. 28, art. I, ch. 77, Comp, 
St. 1903, means net credits, therefore the indebtedness of 
the taxpeyer may be deducted from gross credits to find 
the true value for assessment. Lancaster County v. Me- 
DONQUE 0: 5. ooo aja howl b a 5k SOISE 0 wea Wiese o's es Bad Bb tsb sale wn AOD 


The statute distinguishes between items of property to be 
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Taxation—Concluded. 


16. 


17. 


18. 


scheduled for taxation, hence, notes and mortgages are not 
subject to deduction of debts. Lancaster County v. McDonald, 


Where the owner of live stock pays taxes thereon in a 
county in which it was assessed improperly, held he must 
pay the tax properly assessed in another county. Jandt 
v. Sioum County.....scccccceceeccccceees Salven sie Ss oe GRO 


That a petition for foreclosure of a tax lien discloses that 
no preliminary sale for taxes was had will not of itself 
render the foreclosure proceedings void. Selby v. Puenpka, 
Sec. 3, art. [IX of the state constitution, providing for two 
years’ time within which to redeem from tax sales, applies 
to judicial as well as to administrative sales. Selby v. 
PUCPPKA ....ccccccccnscececes ideas Velie coraraliere aid Sune elena etote nore Que 


Telegraphs and Telephones. See Taxation, 1-8. 
Trial. 


3 


See APPEAL AND Error. Bitts anv Notes, 8. INSURANCE, 
4. MASTER AND SERVANT, 3. StreeT RaILways. 


. It is not error to deny a motion for a continuance because 


of the absence of an attorney, if the party is represented 
by other competent counsel. First Nat. Bank v. Dye... 


. Contributory negligence held to be a question for the jury. 


Holmes v. Chicago, R. I. & P. BR. CO. ccc cece ccc cee cee cece 


In an action for personal injuries against a city, held the 
question of plaintif’s contributory negligence was for the 
jury. City of Lexington v. Kreitz............. sae bases « 


Whether it was the duty of an electric light company to 
insulate its wires, or the duty of an employee to make in- 
spection and discover defects therein, held to be questions 
for the jury. Néw Omaha T.-H. E. L. Co. v. Rombold 


. On a motion for a deficiency judgment in the @oreclosure 


of a mortgage executed prior to the law of 1897, the 
mortgagors are not entitled to a trial by jury. Daniels v. 
Mutual Benefit Life Ins. CO...... ccc cw eeee oa p. SG 9,be vate: ai aie cay 


. Allowance of 1eading the petition to jury in opening state- 


ment by counsel, unless prejudice is shown, rests in the 
discretion of the trial court. City of Lexington v. Kreitz.. 


. Instruction as to burden of proof held faulty. Chicago, B. 


& Q. R. C0. v. White... cece cece cece cee enee 7 


. An instruction is erroneous which withdraws from the 


issues a material matter in dispute. Tibbets v. Sweet 


. Where, in an action for personal injuries, counsel for plain- 


tiff invites the jury to return a verdict for defendant, if 
they find that plaintiff is only entitled to nominal damages, 
and such verdict is returned, plaintiff cannot complain. 
Langdon Vv. Clarke... cscccccccccccccccccccccces 
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10. 


11. 


Where contradictory verdicts are returned it is the duty 
of the court to ascertain whether either can be upheld, and 
if either of them is such, to render judgment of affirmance 
thereon, disposing of the other as the law and the relations 
of the parties may require. Chicago, St. P., M. & O. R. 
Oo. v, McManigal. .....ccescccsccaccere eibvs, 


Where, in a joint action against a principal and his agent 
for damages for negligence of the agent in performance of 
his duty, there is a verdict in favor of the latter supported 


‘by evidence, there should be a judgment for the principal 


also, although there may be a verdict against him. Chicago, 
St. P., M. & O. R. Co. v. MCManigal....ccccccccccccscavees 


Trover. See Evipence, 15. 


1. 


2. 


Trover will lie for the wrongful conversion of shares of 
stock in a corporation. Herrick v. Humphrey Hardware Co., 
Any wrongful act of dominion over another’s property in 
denial of his rights is a conversion. Herrick v. Humphrey 
Hardware Co....... on dcesaseleeicdione teibostace 6 /ehe bi deste Sepbieeadre este ene 


Where the transfer of stock of a corporation must be made 
on its books, and it wrongfully refuses to make the trans- 
fer, it is a conversion of the stock. Herrick v. Humphrey 
FTArdwWare 00. .cccccccccccccccccccevccccccsscsssccsecevecs 


Trusts. 


1. 


Where a testator bequeaths property, the legatee promising 
to hold it for the benefit of another, he will be held as 
trustee. Smullin v. Wharton........... a davast (acs taetalalorered Wise 


. In such case, the will effects an absolute legacy, but equity, 


to defeat fraud, raises a trust in favor of the beneficiaries. 
Smullin v. Wharton.......ecceee UST Wiss, b's ere b/ors Suaiwi ase eraser ace 


A testamentary trust must be reasonably certain as to the 
property embraced in the trust, the beneficiaries, the estate, 
and the manner in which the trust is to be executed. Smul- 
lin v. Wharton.......0++ woe ne cccaee ce ecerrecencscesceocs 


Where the objects of an alleged trust are indefinite, the 
property not certain, a discretion to act is given, and the 
prior dispositions of the property import absolute owner- 
ship, words of recommendation or request will not create 
a trust. Smullin v. Wharton...ccerccccecccvecccccvcees 


. Whether a trust is express or constructive, the same cer- 


tainty as to the property is necessary. Smullin v. Wharton, 


. Where the owner of an undivided one-half of a tract of 


land conveys it by quitclaim deed to his co-owner, without 
consideration, equity will convert him into a trustee of the 
legal title. Koefoed v. ThOMPSON...cscecccccscesessessecs 
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Trusts—Concluded. 
7. On the refusal of the grantee to reconvey, equity will re 
store the grantor to his rights in the property. Koefoed 
Ds. TROMDSON » wis cake ele tr elsiaree Vein ese'e 6 OREN ESTAS 8 ea OO SI 


8. If the grantee makes no claim for an accounting the court 
is not required to state one before rendering the decree. 
Foefoed v. TROMPSON. .ccccecssvecacccscccsseceesccevesse 


Usury. 

1. The president of a bank cannot contract with the bank to 
pay a usurious rate of interest and thereby escape all in- 
terest under the statute denouncing usurious contracts. 
Gund v. Ballard........ § b5sb Be 5.006 aheloseteare ie eierele weasels oe 

2. In such case, equity will not enforce the usurious contract, 
but will require the debtor to do equity by paying the legal 
rate of interest. Gund v. Ballard.......ccccecvccccccees 


Vendor and Purchaser. See Speciric Pegsrormanceg, 1. 

1. In an action for damages for breach of a contract to con- 
vey land, the measure of damages is the difference between 
the price agreed to be paid and the value of the land when 
the breach occurred, with interest. WNolde v. Gray........ 

2. To recover for breach of contract to convey land, the vendee 
must either be evicted or rescind his contract because of 
the failure of the vendor to perform. WNolde v. Gray...... 


3. A vendee of real estate in possession and claiming owner- 
ship under a contract of purchase cannot maintain an action 
to recover the purchase price for a breach of the contract 
to convey, together with damages for the breach. He must 
first rescind and surrender possession. Nolde v. Gray..... 

4. A vendor may rescind a contract of sale when the vendee 
fails to perform, and a demand for the return of a deed, 
with notice that the “deal is off,” is a rescission of the con- 
tract. Mason v. Strickland. ..cccccsecccnccsccccerccevcece 


Venue. See Criminat Law, 2. 


Verdict. See APPEAL AND Error, 38-43. Criminat Law, 18, 19. 
Triat, 9-11. 


Waiver. See AppraL AND Error, 44. Higuways, 1. WITNESSES, 
3-5. 


Waters. 

1. After an appropriation of water the appropriator had the 
right under sec. 5, ch. 93a, Comp. St. 1903, to extend a 
ditch beyond where the first use was made. Farmers & 
Merchants I. Oo. v. Gothenburg W. P. & I. Oo........ eGdine 


2. Under the general irrigation law of 1895, persons applying 
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7. 


10. 


11. 


12. 


13. 
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to extend a ditch must specify the lands which the new 

use of the water is designed to irrigate. Farmers & Mer- 

chants I. Co. v. Gothenburg W. P. € I. Co..... aSelee wee oes 
See JupemEent, 8. Trusts, 1-5. 

An undue prejudice based on some reason is not an insane 
delusion. In re Clapham’s Estaté........cccce cece ee seees 


. Will and testamentary trust construed. Smullin v. Wharton, 
| A formal request of testator to witnesses to bear witness 


that the words spoken are his will is essential to the va- 
lidity of a nuncupative will. Godfrey v. Smith.......... 
Nuncupative wills must be proved in strict conformity 
with the statute. Godfrey v. Smith......ccc ccc eveeeee es 
A nuncupative will cannot be established by witnesses who 
are the only legatees. Godfrey v. Smith...........ccceeee 
A verbal will made by one sick unto expected death, held 
made in the last sickness of the testator, although sufficient 
lime may have intervened between making the oral will 
and death to have permitted the making of a written will. 
Godfrey v. Smith......... aiiacinellelear tela so! Tira ad lay hav ocees: o eranh evans eve, eee 
Evidence held to sustain verdict finding testator mentally 
eapable of making a will. In re Estate of Owen......... 


. Where the verdict is the only one which could be sustained 


under the evidence, rulings on evidence will not be con- 
sidered. In re Estate Of OWEN... sss eeesecceeseeees eee 


. When a subsequent will is lost or cannot be produced, it is 


competent to prove by parol that it contained a clause re- 
voking a former will. Williams v. Miles. ....ccecececessces 
If a prior will is proposed for probate by a beneficiary, 
it will not be presumed that the testator destroyed a later 
will, with intent to revive the former one. Williams v. 
Miles ....... ier uilece coxepe rors Oiibsies@ Ser eeeiestes Beeson eee oe eaeayea sete 
Evidence of a conversation with deceased as to a former 
will held properly excluded. In re Clapham’s Estate...... 
Under a will and the evidence, held that the wife’s interest 
in certain property was limited to the amount necessary to 
maintain her, and to give not to exceed $10,000 to charity, 
the equitable title to and interest in the remainder passing 
to the collateral heirs, to be distributed according to the 
terms of the will, the parol requests and directions of the 
testator. Smullin v. Wharton.......... sla ieieWierdieinceiete asote ate 
Under a will and the evidence, held that a constructive 
trust arose in favor of collateral heirs, and that the wife 
should be charged as a trustee ex maleficio. Smullin v. 
WREATtON cvcccescccccrcnvesscecccvecesenesserseeresesveses 
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Wills—Concluded. 
14. Under a will and the evidence, held that property to which 


a constructive trust attached was sufficiently definite to 
render the trust capable of enforcement. Smullin v. Whar- 
LOM: ste deadeed Celerd 6 Ge ORs Viole'e, Be Wee See orbs os were Swe RISE Aa Le “3% 


15. In a will contest, held inequitable to tax the fees of a 


guardian ad litem against the contestant. In re Clapham’s 
FEStQh ev escleaidie sine ee iarnse hieie seo Sb, 0a widinie gee we sels Sheubsevatarers woke ® 


‘Witnesses. 
1. A husband and wife are competent witnesses concerning 


5 


the value of their household furniture. Lincoln Supply 
CO. De Graves 6 iis cesses be Ses sae yas eee eee Os sea eed 


. An insufficient objection to the competency of a witness 


cannot be availed of as an objection to the competency of 
his testimony. Lincoln Supply Co. v. Graves....... bid evea's 


. Under sec. 333 of the code confidential disclosures to a 


physician are for the benefit of the patient, who under 
sec. 334 may waive them, Western Travelers’ Accident 
ASS'N V. MUNSON. . cc cceccccccececccesscece Sierea lee aa Reietsiwiess 


. Such waiver may be part of the contract sought to be 


enforced in the action in which such testimony is offered. 
Western Travelers’ Accident Ass’n v. Munson......ceeeeee 


A stipulation in a contract of life insurance that proofs 
of death shall consist in part of the affidavit of the attend- 
jing physician constitutes a waiver under sec. 334 of the 
code, and renders the physician a competent witness as to 
confidential disclosures concerning last sickness of insured. 
Western Travelers’ Accident Ass’n v. Munson...... ease aust 


. Where an accused person testifies he may be cross-examined 


as to matters brought out on his direct examination, but 
not as to matters not brought out which are incompetent 
and immaterial, and tend to disgrace him. Razee v. State.. 
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